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0A8ES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



CROTTS V. SOUTHERN RY. CO, 
(Circuit Court, W. D. North Carolina. October 19, 1898.) 

1. Rbmoval of CAUsBa— Local Pbejubice— Discrbtion of Court. 

The amoTint and manner of proof required to authorize the remoTal 
of a cause on the ground of local préjudice under the acts of 1887 and 
1888 must be left to the discrétion of the court passing on the applica- 
tion, and after the term bas expired at which an order of removal on 
such ground was made it cannot be reviewed, and the cause remanded, 
on the ground that ttie showing -was Insufficienti 

2. Same— Notice op Application. 

No notice to the adverse party of an application to the circuit court 
for an order of removal is required. 

On Motion to Kemand. 

Bynum, Bynum & Taylor, for plaintiff. 

Charles Priée, for défendant. 

SmONTON, Circuit Judge. The plaintiff, W. 0. Crotts, began Ma 
action against the Southern Eailway Company in the superior court of 
Eandolph county, in the state of North Carolina. Thereupon the 
défendant flled its pétition before this circuit court of the United 
States for removal into this court on the ground of local préjudice. 
The pétition in the record is accompanied by the following affidavit: 

"G. F. Bason, being duly sv?orn, says that he is one of the attorneys for 
the défendant In the above-entitled cause; that he bas reason to believe, 
and does believe, that from préjudice and local influence the défendant v?ill 
not be able to obtaln justice in the superior court of the state of North Caro- 
lina for the county of Eandolph, or in any other state court to which the 
said défendant, your petitioner, may, under the laws of the said state, hâve 
the right, on account of such préjudice and local influence, to remove said 
cause; that the grounds for such belief are, among others, that there is a 
great préjudice in the said county of Eandolph, and the other counties ad- 
jolnlng thereto, to which your petitioner might, under the laws of the state, 
bave the right to remove this cause, against the said défendant, the Southern 
Eailway Company; that said préjudice has existed for a number of years, 

1 As to removal of causes on the ground of préjudice or local influence, 
see note to Schwenk & Co. v. Strang, 8 C. 0. A. 95. 

90 F.— 1 



2 90 FEDERAL REPORTER. 

and does exlst at this tlme, to such an estent as to make it impossible for 
the défendant to obtaln a fair trial in the said superior court of tlie county 
of Randolph." 

Thereupon the court made the following order in granting the 
prayer for removal: 

"This cause coming on to be heard upon the pétition, aflidavit, and bond 
filed herein by défendant under the provision of the acts of congress of 
the United States, and being heard, and it appearlng to the court that the 
petitioner, the Southern Bailway Company, cannot, on account of préjudice 
and local influence, obtain justice in the superior court of Kandolph county, 
State of North Carolina, where the cause is now pending, it is now, on motion 
of 6. F. Bason, attorney for the défendant, Southern Railway Company, con- 
sidered and adjudged that the bond filed by the défendant be approved, and 
that the clerk of this court Certify to the said superior court of Randolph 
county a copy of said pétition, aflidavit, bond, and of this order flled herein, 
to the end that the said superior court may proceed no further in this action, 
and that this action be removed tb the circuit court of the United States for 
the Western district of North Carolina, at Greensboro, North Carolina, and 
that the clerk of the said superior court of Baadolph county certify to this 
court a transcript of the proceedings in this cause." 

The application was wholly ex parte. The plaintiff at this term 
entered his motion to remand the cause. This motion has been 
heard. It is not accompanied by any alHdavits or évidence. It is 
based wholly upon the insufiQciency of the afiQdavit presented to the 
court to secure the removal sought. Were the pétition and aiïidavit 
presented now for the first time to this court, a very différent ques- 
tion would be presented than that now before it. The act of con- 
gress of 1887-88 changed the law materially as to removal of 
causes on account of local préjudice. As the law prevailed before 
that act, the party desiring removal on this ground was required to 
file his affldavit that he could not get justice in the state court by rea- 
son of the existence of local préjudice. Upon the filing of this afli- 
davit, without more, the order of removal was granted. The act 
requires an affidavit stating that the aflfiant has reason to believe, and 
does believe, that from préjudice or local influence he will not be able 
to obtain justice in the state court. Eev. St. § 639. An afl(idavit fol- 
lowing the words of the statute was sufficient. The facts and circum- 
stances need not be stated. Fisk v. Henarie, 32 Fed. 421. The 
act of 1887-88 repealed this section entirely. Fisk v. Hena- 
rie, 142 TJ. S. 459, 12 Sup. Ct. 207; Whelan v. Railroad Ce, 35 Fed. 
849. This act of 1887-88 does not prescribe how the exist- 
ence of préjudice or local influence must be shown. The language of 
the act is, ''When it shall be made to appear to the said circuit court 
that from préjudice or local influence he will not be able to obtain 
justice in the state court." The meaning of the words, "shall be 
made to appear to the said circuit court," has been the subject of re- 
peated adjudication in the circuit courts of the United States, and has 
been discussed in the suprême court. There can be no doubt that it 
must be made to appear to the légal satisfaction of the court; not 
that it be morally satisfied. In re Pennsylvania Co., 137 U. S. 457, 
11 Sup. Ct. 143. There has been some différence of opinion as to 
what kind of proof is necessary to create such légal satisfaction. 
It is clear that an aflSdavit stating that afSant has reason to believe, 
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and does believe, that such local préjudice existis, îs net sufficient for 
this purpose. Hakes v. Buras, 40 Fed. 33; Short v. Raiiway Ce, 34 
Fed. 226. In this case Judge Brewer seemed to think that a positive 
affirmation of the existence of such local préjudice would be sufQcient. 
But the great prépondérance of authority is against this latter conclu- 
sion. South worth v. Eeid, 36 Fed. 451; Amy v. Manning, 38 Fed. 
536; Hall v. Agricultural Works, 48 Fed. 599; Niblock v. Alexander, 
44 Fed. 306; Schwenk & Co. v. Strang, 8 G. G. A. 92, 59 Fed. 209, and 
19 U. S. App. 300; Malone v. Railroad Co., 35 Fed. 625 (a case in this 
circuit by Justice Harlan), And this is evidently the opinion of the 
suprême court as announced by Bradley, J., in Ee Pennsylvania Co., 
supra: "Légal satisfaction requires some proof suitable to the na- 
ture of the case; at least an affldavit of a crédible person, and a 
statement of facts in such afSidavit which sufîiciently évince the truth 
of the allégation." So, if this matter came up for the first time before 
this court, presented and sustained only with what is in this record, 
the pétition and afBdavit, the course indicated by the cases quoted 
would be f ollowed, and the removal, probably, would be refused. But 
that is not the question. The matter bas been already before this 
court, presented to it, considered by it, and acted upon. And it was 
made to appear to the court then that local préjudice does exist, justi- 
fying removal. The term having expired during which the order of 
removal was granted, this order cannot be reviewed or canceled by the 
judge then presiding, even were he sitting hère. Nor can the court 
now review and reverse Ms décision. The amount and manner of the 
proof required in each case, says Mr. Justice Bradley, must be left to 
the discrétion of the court itself. In re Pennsylvania Co., supra. In 
the présent case the court exercised this discrétion, and distinctly dé- 
clares that it appears to the court that the petitioner, the Southern 
Eailway Company, cannot, on account of préjudice and local influence, 
obtain justice" in the state court. Were this cause now to be re- 
manded, the court could do so only because of error in the former 
order of this court. It bas no such eupervising power. 

It bas been urged that the removal in this cause was granted ex 
parte, without any notice whatever to the plaintiff. No such notice 
was necessary. Eeeves v. Corning, 51 Fed. 774; Adelbert Collège 
V. Toledo, W. & W. Ey. Co., 47 Fed. 836. The case of Schwenk & Co. 
V. Strang, supra, is, on this point, obiter dictum, The motion to re- 
mand is refused. 
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(Circuit Court, W. D. North Carollna. October 19, 1898.) 

Removal of Causes — Local Préjudice— Discrétion dp Court. 

After the expiration of the term at which an order for removal was 
made by the circuit court on the ground of local préjudice, such order 
cannot be reviewed on a motion to remand on the ground that the évi- 
dence on which it was based was Insufficient. 

On Motion to Eemand, 

D. Schenck, Jr., for plaintiff. 

Charles Price, for défendant. 
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SIMONTON, Circuit Judge. Alice Parks, administratrix of Frank 
Parks, instituted a suit against the Southern Eailway Company in 
tlie superior court of Wilkes County, N. G. Thereupon tlie défendant 
filed in this court its pétition to remove the cause because of préjudice 
and local influence. The affldavit not only swears to the fact of préj- 
udice and local influence, but it also gives facts as the reasons for 
the affidavit. This circuit court of the United States, hearing the 
pétition and afiBdavit, made the following order: 

"It appearing to the court from the pétition filed In this cause, whlch péti- 
tion has been duly sworn to as an affldavit, and also from an affidavit in 
the cause, that from préjudice or local Influence tlie Southern Railway Com- 
pany wlU not be able to obtain justice in the superior court of Wilkes county. 
In the State of North Carollna, or any other state court to which the said 
petitioners would or could. under the laves of the state of North Carollna, 
hâve the rlght, on account of such préjudice or local influence, to remove this 
cause, and that as this local préjudice does exlst, they are therefore entltled 
to hâve the removal which they seek, it is accordingly ordered that this cause 
be, and the same is hereby, removed from the superior court of AVilkes county 
to this court, at Greensboro. That, the bond ofCered by the petitioner being 
examined and approved, the clerk of the superior court of Wilkes county is 
hereby ordered to send a transcript of the record in this cause to the sald 
circuit court, to the Oetober term, 1898, at Greensboro." 

A motion is made at this term to remand the cause because of the 
insufficiency of the affidavit. This case varies from that of Crotts v. 
Eailway Co. (just decided) 90 Fed. 1, in that the facts are stated 
upon which the afiiàavit is based. The sufflciency of thèse facts to 
sustain the affidavit was within the discrétion of the court granting 
the order. It cannot be reviewed hère. The learned counsel for 
plaintiff with éloquence appealed to the court not to cast a slur on the 
people or the courts of North Carolina by refusing to remand the 
cause for their décision. No such question exists to embarrass the 
court "The préjudice and local influence mentioned in the statute is 
not merely a préjudice or influence primarily existing against the 
party seeking a removal. It includes as well that préjudice in favor 
of his adversary which may arise from the fact that he is long rési- 
dent and f avorably known in the community. ♦ * ♦ And this im- 
plication is no unusual reflection on any particular community or per- 
sons. On the contrary, it is such a well understood and recognized 
frailty of human nature that jurisdiction of controversies between citi- 
zens of différent states was expressly given by the constitution to the 
national government, and this not only as a means of doing justice, 
but of facilitating trade and ihtercourse between the people of the 
several states, which the constitution, more than for any other pur- 
pose, was fprmed to protect and promote." Neale v. Foster, 31 Fed. 
53. The motion to remand is refused. 
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ALLEN B. WEISLBT CO. v. GEOKGE E. ROUSE SOAP CO. et al. 
(Circuit Court of Appeals, Seventh Circuit. November 11, 1838.) 

No. 515. 

L JURISDICTION OP FEDERAL COURTS— SUIT FOE InfEINGEMENT OF TbADE- 

Marks — Diverse Citizenship. 

To confer jurisdietion on the courts of the "United States of a suit for 
the infringement of a trade-marli at eommon law, or for unfair trade, 
there must exist diverse citizenshlp between the parties, which must ap- 
pear on the record, i 

S. 8amb — StrPFiciEîTCY OP Allégation. 

An allégation that défendants are "Inbabltants" of a state Is not a suf- 
ficient allégation of their citizenshlp. 

8. Samb— Necessahy Allesations. 

Where, in a blll to restrain the infringement of a trade-mark at eom- 
mon law, and unfair compétition, and also the infringement of a regis- 
tered trade-mark, there is neither an allégation of the diverse citizenshlp 
of the parties, nor a showing that the trade-mark is used upon goods 
intended to be transported to a foreign country, or used in lawful trade 
with Indian trlbes, a fédéral court is without jurisdietion. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

Thls blll is brought to restrain the alleged unlawful use of a trade-mark. 
It comprehends (a) the case of an infringement of a trade-mark at eommon 
law; (b) the case of unfair compétition in trade; (c) the case of the infringe- 
ment of a trade-mark registered under the act of congress of March 3, 1881 
(21 Stat. 502). The blll sets out that the complainant is a corporation organ- 
ized and exlsting by virtue of the laws of the state of Illinois, and that the 
George E. Rouse Soap Company, which was originally the sole défendant, 
is a corporation organized under the laws of the state of Wisconsin. Upon 
the coming in of the answer of the George E. Kouse Soap Company declaring 
itself a eo-partuership, composed of Nicholas Meyer and George E. Rouse, 
the blll was amonded by inserting "and against George E. Rouse and 
Nicholas Meyer, as proprietors of sald company, and residing and dolng 
business in Green Bay, in the county of Brown and state of Wisconsin, and 
Inhabitants of said district." Thèse persons were thereupon subpœnaed, and 
appeared to the suit. 

The complainant' s trade-mark, whieh is alleged to hâve been in use since 
the year 187G, consisted of the words "Old Country," which were stamped 
upon an ordinary cake of lauudry soap, inclosed in a manila wrapper of 
bufC eolor, with the words "Alleu B. Wrisley's (Trade-Mark) Old Country 
Soap" prlnted thereon in blue letters, except that the words "Old Country" 
were in white letters upon a blue ground. The défendants made and sold 
a laundry soap, uslng as a trade-mark the words "Our Country Soap," the 
paper eovering having the words "Our Country Soap" printed upon an 
American shield, the word "Our" being in white letters upon a blue ground, 
the word "Country" being printed in white and blue lettering transversely 
upon the shield on red ground, and the word "Soap" in blue letters upon 
the red and white bars of the shield. The eovering whieh inclosed the soap 
also had displayed the American flag, and a streamer, with the words "E 
Plurlbus Unum," and the name of the George E. Rouse Soap Company 
printed in white letters, and "Green Bay, W^ls.," in black letters, both upon 
a red ground. At the hearing upon a motion for preliminary injunction, 
affidavits were presented pro and con upon the question whether confusion 
In the sale of the soaps existed, and whether the use of the words "Our Coun- 
try" upon the soap of the défendants gave opportunity for, and had resulted 

1 As to diverse citizenshlp as ground for fédéral jurisdietion generally, see 
note to Mason v. Dullagham, 27 C. C. A. 298. 
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In, the substitution of the goods of the défendants as and for the goods of 
the complalnant. The court below denled the motion for a preliminary in- 
junction (87 Fed. 589), holding that, as a mère trade-mark, there was no at- 
tempt at dlsgulse, and no likelihood o£ the one being mistaken for the other 
by even the casual and inattentive purchaser, reserving till the final hearing 
the question whether the use of the word "Country" could be appropriated 
by the complalnant, and also reserving, as we understand the opinion, wheth- 
er a case of unfair trade is presented. 

Taylor E. Brow, for appellant 
J. H. M. Wigman, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge, after maliing the foregoing statement, 
delivered the opinion of the court. 

We need not détermine whether, by virtue of the statute of the 
United States (21 Stat. 502), a trade-mark registered thereunder 
can be protected by a court of the United States as a right arising 
under the laws of the United States, in the absence of diverse citi- 
zenship of the parties; nor need we détermine whether, assuming 
such right of jurisdiction, the relief in case of infringement should 
be limited to the protection of the right in the use of the trade-mark 
upon goods intended to be transported to a foreign country or in 
lawful commercial intercourse with an Indian tribe, since no case is 
made hère which would justify us in now passing upon thèse ques- 
tions. Beyond doubt, in the case of the infringement of a trade- 
mark existing at the common law, or in cases of unfair trade, in 
order to confer jurisdiction upon the courts of the United States 
there must exist diverse citizenship of the parties, and, as is uni- 
versally held, that diverse citizenship must appear upon the record. 
There is hère no allégation of the citizenship of either of the indi- 
vidual défendants, and the term "inhabitant" or "résident," it is 
well settled, does not necessarily imply citizenship, and cannot be 
substituted for it Grâce v. Insurance Co., 109 U. S. 278, 3 Sup. 
et. 207. , 

The case therefore must be treated, in the absence of proper al- 
légations of citizenship, as one between citizens of the same state; 
and, to bring the case within the provisions of the act of congress 
referred to, there must be a showing that the trade-mark involved 
is used upon goods intended to be transported to a foreign country 
or in lawful commercial intercourse with an Indian tribe. There 
is a total lack of évidence in this record upon that point, so that we 
are unable to consider the case as one coming under the act of 
congress. 

It is matter of regret that the case is presented in such shape that 
we may not inquire into the merits, and détermine the propriety 
of the order appealed f rom. In view of the fréquent déclarations of 
the suprême court that the primary duty of an appellate court of 
the United States is to ascertain both its own jurisdiction and the 
jurisdiction of the court below, which must appear upon the record, 
the failure to aver facts showing jurisdiction cannot be overlooked, 
even in the absence of objection by the parties. When urged, as it 
is hère, we may not disregard it. We are constrained, therefore, to 
direct that the appeal be dismissed. 
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UNION BANK OP RICHMOND, VA., v. BOARD OF COM'RS OF OXFORD, 

N. G. 

(Circuit Court, E. D. North Carolina. November 11, 1898.) 

1. RES .JuDICATA— BpFECT OP VOLUNTABY ISTONSUIT. 

A matter Is not res judicata, though lltigated in the courts of a state, 
and passed upon by Its suprême court, wbere, after sucb décision is made, 
and the case remanded, tlie plaintifC takes a voluntary nonsuit, as permit- 
ted by the state law, and no final judgment Is entered. 

2. Fbdekal Courts— Following Décision op State Codkts. 

In questions belonglng to the gênerai domain of jurisprudence, where 
commercial securities and contracts between citizens of différent states 
are Involved, the jurisdietion of the courts of the United States is abso- 
lute, and they are not bound by the décision of a state courti 

8. CONSTITUTIONAL LAW — StATB DECISIONS AFPECTING OBLIGATION OP CON- 
TRACTS. 

Under the provision of the national constitution which forbids states 
to malie laws Impairing the obligation of contracts, that end can no more 
be accomplished by judicial décisions than by législation. i 

4. Same— Municipal Bonds— Evidence to Impeach Validity dp Statuts. 

Where, at the time municipal bonds were issued, the law of the state, 
as established by the décisions of its highest court, was that a copy of 
an act attested according to law by the preslding officers of the two 
houses of the législature, and filed In the ofQce of the secretary of state, 
was concluslve proof of the enactment and contents of the act, and the 
act under which such bonds were issued was so attested and flled, no 
change In such rule by subséquent décisions can authorize the validity 
of such bonds to be impeached by évidence from the journals of the 
législature to show that the act authorizing their issue was not legally 
passed.i 

5. Municipal Bonds— Estoppel to Contest Validity— Consent Judgment. 

Where the offlcers of a municipal corporation had the power to issue 
bonds, and after their issue in a suit thereon a compromise judgment 
was entered by which such bonds were caneeled, and new bonds in a 
smaller amount Issued and accepted in their stead, such compromise was 
within the authority of the offlcers, and the judgment estops the corpora- 
tion from mabing any défense to tiie bonds Issued thereunder on account 
of any alleged infirmity in the original issue. 

This was an action by the Union Bank of Richmond, Va., against 
the board of commissioners of Oxford, a town of Is^orth Carolina, to 
enforce the collection of municipal bonds. 

Shepherd & Busbee and .1. S. Manning, for plaintifE, 
R O. Burton, for défendants. 

PURîŒLL, District Judge. The facts agreed présent the follow- 
ing case: The town of Oxford was a duly-chartered municipal cor- 
poration under the laws of North Carolina, authorized to sue and 
to be sued, etc., as "the Board of Commissioners of Oxford." In 
1891 the gênerai assembly of North Carolina passed an act to incor- 
porate the Oxford & Coast Line Railroad Company, which act passed 
the senate in compliance with the requirements of the constitution; 
but in the house, it appears by the journal, the bill passed its second 

1 As to state laws as rules of décision in the fédéral courts, generally, see 
note to Wilson v. Perrin, 11 C. C. A. 71, and supplementary note to Hill v. 
Hite, 29 0. 0. A. 553. 
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and thîrd reading on the same day, and thé ayes and nays were not 
entered on the journal on either reading. This admission is made 
with thie right reserved to the plaintiff of objecting thereto, unless 
the court should décide that such impeaching testimony is admissible 
under the circumstances of this case. An élection was held under 
the act (about which no question was raised) at which a majority of 
the qualifled voters voted for a corporation subscription of |40,000 
of the capital stock of the railroad company, and bonds to that 
amount were duly issued. In 1892 suit was brought by the railroad 
company asking for a mandamus against the commissioners of the 
town of Oxford commanding that body to levy taxes to pay interest 
coupons of said bonds. This suit was compromised, and a consent 
judgment entered at July term, 1892, of the superior court of Gran- 
ville county. Under the compromise and consent judgment, the board 
of commissioners issued 20 bonds of the dénomination of $1,000 each 
(in lieu of the $40,000 bonds issued in 1891), setting but the acts of 
the législature, the litigation, and the judgment and decree. Thèse 
bonds were delivered to the ofiScers of the railroad company in Au- 
gust, 1892, and 16 sold in Richmond, Va., to the plaintiff, for value, 
September, 1892. The case has been before the suprême court of 
North Carolina (116 N. C. 339, 21 S. E. 410, and 119 N. C. 214, 25 S. 
E. 966), and after the opinion in the latter case, as reported, was cer- 
tiâed to the superior court of Granville county, the plaintiff took a 
nonsuit. 

This cause was heard on agreed facts, and, as presented, involves 
two questions: First, how far the décision of a state court binds the 
fédéral court as to municipal bonds held by a nonresident purchaser 
for value ; and, second, whether a municipal corporation, acting by its 
corporate offlcers, can be estopped to set up the invalidity of such 
bonds by a consent judgment of a court of compétent jurisdiction. 
The défendants rest their case upon the ground that the suprême 
court of North Carolina, in a case between the same parties, reported 
in 119 N. C. 264, 25 S. E. 966, has decided thèse bonds invalid, be- 
cause of a failure in the house of représentatives to observe the re- 
quirements of article 2 of section 14 of the state constitution. The 
matters involved are res judicata, ahd the fédéral courts will respect 
the opinion of the state court. Strictly speaking, under the facts 
agreed the matter is not res judicata, for in the facts agreed it is 
distinctly stated that the plaintiiî in the state superior court volun- 
tarily took a nonsuit, and there was no final judgment. This the 
plaintiff had a right to do. Graham v. Tate, 77 N. C. 120; Tate v. 
Phillips, Id. 126; Bank v. Board of Gom'rs of Town of Oxford, 116 
N. C. 340, 21 S. E. 410. Not being res judicata, the question next 
arises, is this one of those cases in which a fédéral court should be 
governed by an opinion delivered by the suprême court of a state? 
Where there is a well-settled rule of property in a state, or a well- 
settled line of décisions as to any matter of state law, or the con- 
struction of state statutes or state constitutions, the courts of the 
United States will always respect thèse décisions, and be governed 
by them. "It is a settled rule of thèse courts," as said Justice' 
Swajne, in delivering the opinion of the court in Gelpcke v, City of 
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Dubuque, 1 Wall. 175, "in such cases to foUow the décisions of the 
State courts. But there hâve been heretofore, as there doubtless 
will be hereafter, many exceptional cases. We shall never immolate 
truth, justice, and the law because a state tribunal bas erected the 
altar and decreed the victim." The question involved in this case 
is the validity of certain bonds which the suprême court of North 
Carolina in a former décision in this identical case (116 N. C. 339, 
21 S. E. 410) held to be valid in ail essential particulars, and belongs 
to the domain of gênerai jurisprudence. In this class of cases the 
suprême court of the United States, in Talcott t. Pine G-rove Tp., 19 
Wall. 661, says: "The United States courts are not bound by the 
judgments of the courts of a state where the case arises." The na- 
tional constitution forbids the states to pass laws impairing the ob- 
ligation of contracts, and that end can be accomplished no more by 
judicial décision than by législation. Were thèse courts to yield in 
cases like this, of oscillating opinions, or even décisions of the courts 
of the respective states, they would abdicate the performance of one 
of the most important duties with which they are charged, and dis- 
appoint the wise and salutary policy of the framers of the constitu- 
tion in providing for the création of an independent fédéral judiciary. 
The authorities to this effect are numerous and uniform. And in 
most of the cases cited there was a flnal judgment in the state court, 
and the matter was res judicata as far as they could make it so. 
But in the case at bar there is no final judgment, and nothing to 
prevent a fédéral court taking jurisdiction of the matter otherwise 
properly constituted in such court. In questions belonging to the 
domain of gênerai jurisprudence, where commercial securities and 
contracts between citizens of différent states are involved, the juris- 
diction of the courts of the United States is absolute when sought; 
and thèse courts must hear and détermine such questions independent 
of the tribunals of the state in which they arise. If this be so, 
when there is a flnal judgment the mère publication of an opinion 
by a state court in a cause where there is no final judgment will not 
bind the United States courts, or oust them of their jurisdiction. 
So, when a question falling under the laws or constitution of the 
United States — a fédéral question — is presented, the United States 
courts hâve a clear jurisdiction, and would fail in the purposes for 
which they were created, if they did not take jurisdiction, even though 
their décisions conflict with that of the state court. My conclusion 
is that there is nothing in the facts agreed to prevent this court 
hearing and determining the questions involved. 

It is well settled that the laws which are in force at the time 
and place of the making of a contract, and where it is to be per- 
formed, enter into and form a part of the contract as much as 
though they were incorporated in its terms. This principle em- 
braces the acts which affect its validity, construction, discharge, 
and enforcement, or the remédies under the contract. Von Hoff- 
man v. City of Quincy, 4 Wall. 535; Walker v. Whitehead, 16 Wall. 
314; Edwards v. Kearzey, 96 U. S. 595; Barnitz v. Beverly, 163 U. 
S. 118, 16 Sup. et. 1042. And this means that the law as under- 
stood and construed by the courts where the contract is made 
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and to be performed entera into the contract. Chief Justice Taney, 
in delivering the opinion of the court in Trust Ce. v. Debolt, 16 
How. 432, says: "Indeed, the duty imposed upon this court to 
enforce contracta honestly and legally made would be vain and 
nugatory if we were bound to follow those changes in judicial dé- 
cisions which the lapse of time and the change in judicial officers 
will often produce; * • • and the sound and true rule is that, 
if the contract, when made, was valid by the laws of a state as then 
expounded by ail the departments of its government, and adminis- 
tered by its courts of justice, its validity and obligation cannot be 
impaired by any subséquent act of the législature, or décisions of 
its courts, altering the construction of the law." Justice Harlan, 
delivering the opinion in Taylor v. Ypsilanti, 105 TJ. S. 71, quoting 
the above opinion with approval, says that this doctrine is no 
longer open to question in this court. "It has been recognized for 
more than a quarter of a century, and is an established exception 
to the gênerai rule that the fédéral courts will accept or adopt the 
construction which the state courts give to their own constitution 
and laws." Several opinions are cited sustaining the view that 
the construction of the state statute, as far as contract rights ac- 
quired under it are concerned, becomes as much a part of the stat- 
ute as the text itself ; and a change of décision is to ail intents and 
purposes the same in its effect on contracta as an amendment to 
the law by means of a législative enactment, and the rights of the 
parties are to be determined according to the law as it was judicial- 
ly construed to be when the bonds in question were put on the 
market as commercial paper. 

Under this principle it becomes of vital importance to know what 
was the law in North Carolina, as enunciated by the highest court of 
the state, at the time the contract under considération was entered 
into, — 1891, — or what was the law of the state affecting such com- 
mercial paper in 1892, when the bonds were issued and sold to the 
plaintifif on the market in another state. It is admitted in the facts 
agreed that the journal of the house of représentatives shows a fail- 
ure to comply with article 2 of section 14 of the constitution, but "it is 
understood and agreed that this admission as to what appears on the 
journal is only to be considered should the court décide that such im- 
peaching testimony is admissible under the circumstances of this 
case." 

There was apparently both législative and judicial authority, ample 
and complète, for the issue of the bonds in question; and the su- 
prême court of the state (116 N. C. 339, 21 S. E. 410), in a learned 
opinion, decided ail essential matters in favor of the validity of the 
bonds. As far as it goes, the law of North Carolina, as anderstood 
by the courts and the légal profession, is embodied in that opinion. 
The act of the législature and other questions decided therein give 
validity to the bonds as set forth in the face of the bonds them- 
selves, — the législative and judicial authority to issue such bonds. 
The purchaser, of course, should inquire into the power to issue 
bonds. He saw this set forth in the face of the bond itself; and 
if he inquired further, or verifled the record, either personally or 
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throngh an attorney learned in the law, neither would hâve been 
wiser or more learned than the suprême court of the state, which 
court, at February term, 1895, decided in favor of the validity of 
thèse bonds. If such purchaser or his attorney examined the act 
of the législature, he found it certified to as required by the laws 
of North Carolina, and published in the volume of the public laws. 
"Was it incumbent on him to look further? 

In the same volume (Carr v. Coke, 116 N. C. 223, 22 S. E. 16), in a 
case where it was alleged and offered to be proved by the journals and 
other évidence that an act of the législature had passed neither house 
of the gênerai assembly, but had been certified by the presiding of- 
flcers, the suprême court of North Carolina held, emphasizing the line 
of décisions by that court, that, "where it appears that a bill has been 
duly signed by the presiding oificers of the two houses of the gênerai 
assembly, the courts cannot go behind such ratification to inquire 
whether it was fraudulently or erroneously enrolled before it had 
passed the requisite reading by each house." A more extrême 
case can hardly be imagined, — where the certificate of the presiding 
oificers made law affecting the commercial interests of the state 
a bill which had not passed either house. The décision, though, 
was in conformity with what was said by Chief Justice Pearson, 
speaking for the court, in Brodnax v. Groom, 64 N. C. 244: "That 
the ratification certified by the lieutenant governor and the speaker 
of the house of représentatives makes it a matter of record which 
cannot be impeached before the courts in a collatéral way." To 
the same effect is Gatlin v, Town of Tarboro, 78 N. C. 119, decided 
in 1878, and other décisions to the same effect. The judges recog- 
nized the gravity of the question in Carr v. Coke, and there were 
two dissenting opinions, in which the distinction was drawn be- 
tween a collatéral and a direct attack upon the record; but the ma- 
jority of the court decided the law as it has always been understood. 
The courts of the state hâve adopted the English rule, and acted 
on the maxim, "Omnia prœsumuntur rite esse acta," and that more 
importance is to be attached to the acts of the lieutenant governor, 
— the second highest ofiScer of the state elected by the people, — as 
presiding ofiflcer of the senate, and the speaker of the house of rep- 
résentatives, than to those of the journal clerk, irresponsible, and 
with much less at stake in his officiai acts. At the time thèse 
bonds were issued, the law of North Carolina, as construed by the 
courts of the state, based both upon the ground of public policy and 
upon the ancient and well-settled rule of law (whatever changes 
may hâve taken place since in judicial décision, which can only 
govern for the future), was that the copy of an act attested ac- 
cording to law by the presiding oificers of the two houses of the 
législature, and flled in the oflce of the secretary of state, is con- 
clusive proof of the enactment and contents of the statute of the 
state, and that such attested copy cannot be contradicted by the 
législative journals or in any other manner. 

This being the law at the time and place where the contract em- 
bodied in the bond was entered into, the défendants are not entitled to 
the impeaching testimony embodied in the journal of the house of rep- 
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resentatives; and the act of the législature under whicli the élection 
was lield aûd the bonds issued must be beld to hâve been passed with 
ail the solemnity and formality requisite to a valid act of the gênerai 
assembly of North Carolina, and the bonds issued in pursuance of 
such act are valid, and binding upon the défendants in this cause. 
To hold otherwise would be to impair by judicial décision the ob- 
ligation of a contract made in compliance with the law, which the 
constitution of the United States does not permit. 

Second. Is the défendant corporation estopped or bound by the 
waiver of the défense as to the validity of the bonds by the consent 
judgment entered in the superior court of Gran ville county? Con- 
sent judgments do not establish principles. They are too often 
signed as a matter of course, at the solicitation of counsel, and only 
signify the court consents that litigants may settle their controversy 
by agreement, make such agreement matter of record, and give to 
it the dignity of a decree. It will hardly be contended such judg- 
ments are not binding inter partes. They are contracts in the 
most solemn form, sanctioned by the court, and cannot be collateral- 
ly attacked. There is no suggestion of fraud, irregularity, or even 
excusable neglect. But it is argued that because défendant is a 
municipal corporation, represented by the several défendants 
named, a consent judgment would not be binding; and as authority 
for this position Kelley v. Milan, 127 U. S. 139, 8 Sup. Ct. 1101, and 
Brownsville v. Loague, 129 U. S. 493, 9 Sup. Ct. 327, are cited. A 
full discussion of this position would involve the nice distinctions 
drawn by eminent authorities of définitions, which are sometimes 
dangerous. Many définitions of a corporation hâve been attempted. 
Most of them are too narrow, and many too broad. Most of them 
include one or more faculties which are not essentîal. Kyd, Corp. 
70; Thomas v. Dakin, 22 Wend. 70; Dill. Mun. Corp. (4th Ed.) 18; 
Ang. & A. Corp. 1, 30; Dartmouth Collège v. Woodard, 4 Wheat. 
518; Memphis & L. E. R. Oo. v. Railroad Com'rs, 112 U. S. 609, 5 
Sup. Ct. 299. But, disregarding the nice distinctions, ail authori- 
ties agrée the corporation acts by and through its designated ofQ- 
cers, one or more, and except where such acts are ultra vires the 
body is bound thereby. The personnel of the olScers may be 
changed, and the présent offlcers of défendant corporation may 
be imbued with différent ideas or conceptions of the law from their 
predecessors, but courts can recognize no changes in the personnel 
of corporate ofiicers. It is a corporate body, with which the courts 
must deal, and not the ofQcers. If their predecessors acted within 
the scope of their authority, the présent offlcers would be bound by 
such action, as would the corporation itself. An examination of 
the authorities cited in no way conflict with this position. In the 
first case cited the want of authority in the municipal offlcers to 
issue the bonds under considération appeared in the statute (Kelley 
v. Milan, supra), and in the second case it was an application for 
a mandamus to compel the levy of a tax, and it appeared that the 
municipality was without power to levy a tax to pay coupons of 
municipal bonds which had been declared void (Brownsville v. 
Loague, supra). This last décision is cited and commented on in 
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Franklin Co. v. German Sav. Bank, 142 U. S. 93, 12 Sup. Ct. 147, 
•which is a strong authority for the position that the judgment of 
a court having complète jurisdiction of a cause cannot be col- 
laterally attacked. But whether the judgment in the mandamus 
proceeding, entered in pursuance of a compromise, by consent, 
in the state court, is an estoppel, or the waiver of the défense of 
the invalidity of the bonds in that proceeding is binding on the 
défendant corporation, dépends upon the power of the commis- 
sioners or municipal ofûcers to issue the bonds originally. True, 
défendant had its day in court, and waived this défense, and not 
only consented to final judgment, but the judgment of the court was 
performed; the bonds hâve it set out in their face as authority for 
their issue, in addition to the act of the législature. This would 
be binding on défendant corporation and its offlcers, unless such 
action was ultra vires. The doctrine of accord and satisfaction 
does not obtain in North Carolina since the adoption of the Code in 
1868. If defendant's offlcers had the povrer to issue the bonds 
originally, the consent judgment veould be binding, and an estoppel. 
If, however, there vFas a want of povrer to issue the bonds originally, 
the consent judgment would not confer the power, or validate the 
bonds. To put it differently: If the défendants can now go behind 
the ratification, examine the journal of the house, and that journal 
shows the conditional admission, the consent decree would not 
confer power the corporate offlcers did n©t possess. In the view 
now taken of the first question, as a compromise under the Code 
the consent decree is an estoppel. 

A decree will be drawn granting judgment in favor of the plain- 
tiff for the sum of |4,320, with interest as set forth in the first 
prayer for relief, and a writ of mandamus will issue to the défend- 
ants, the commissioners of the town of Oxford, to levy sufflcient 
taxes to pay this judgment and the costs of this action, to be taxed 
by the clerk. 



FAYERWEATHER et al. v. RITCH et al. 

(Circuit Court, S. D. New York. October 22, 1898.) 

PBrvii.EOKD Communications— Attokney and Client— Testimont as to Con- 
tents OF EXBCDTBD INSTRUMENT. 

The reason for the rule which precludes an attorney or counsel from 
dlsclosing transactions or conversations between himself and his client 
ceases as to the contents of written instruments after they hâve been 
executed by the client, and neither such gênerai rule nor the statute of 
New York (Code Clv. Proe. §§ 835, 836) prevents a counsel who prepared 
a codleil to the will of a client, since deceased, which codicil has been 
destroyed, from being required to state, if within his knowledge, whether 
such codicil was executed, and, lE so, its contents, though he cannot, un- 
der the statute, be required to testify as to the transactions or conversa- 
tions leading up to its exécution. 

Application to compel a witness to answer questions certified by 
the examiner, sitting to take testimony in equity. 

One of the Issues upon which complainant Is seeking to put In proof Is as 
to the destruction of a document, executed by a deceased testator and known 
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as "the fourth codlcll," and complalnant is seeking to show the contents of 
such codicil, which he contends was duly executed by testator in the présence 
of subscribing witnesses. The witness under examination is the counsel of 
deceased, who took his Instructions for the préparation of the codicil, drew 
it up, delivered it to the testator, and apparently saw him exécute it. Pre- 
sumably he is able to testify what were the contents of the document (since 
destroyed), and, so far as appears, no other witness is able to do so. The 
witness déclines to testify to the contents of the document, contending that 
his lips are sealed as to communications wlth his client, both by well-recog- 
nized principles of jurisprudence and by the statu te of the state of New York. 

Roger M. Sherman and Wm. Blakie, for the motion. 
Josepli H. Choate, opposed. 

LACOMBE, Circuit Judge (after stating the facts). It is a sound 
public policy which provides that an attorney or counsel should not 
be allowed to testify to any of the transactions or conversations be- 
tween himself and his client which led up to the préparation of any 
document. But when the document, be it a will or a contract or 
what not, has been executed, its contents are no longer confidential, 
the reason for the rule ceases, and the counsel may as properly testify 
to the contents as may any other witness who knows such contents. 

The statute of the state of New York provides (Code Civ. Proc. § 
835) that: 

"An attorney or counsellor at law shall not be allowed to disclose a com- 
munication made by his client to hIm or his advice given thereon, in the 
course of his professional employment." 

At the time the cause hereinafter referred to was before the courts 
the next section (836) provided that: 

"Sec. 836. The last three sections apply to every examination of a person 
as a witness, unless the provisions thereof are expressly waived by the per- 
son confessing, the patient or the client." 

While the statute stood thus the case of In re Will of Coleman came 
before the court of appeals. 111 N. Y. 220, 19 N. E. 71. Counsel who 
had prepared the will of deceased under instructions from him, and 
had subsequently, at his request, signed the attestation clause as 
witnesses, were allowed to testify to the circumstances attending its 
exécution, including the condition of his mental faculties at that time. 
This was upon the theory that the request to witness his will was a 
waiver of the privilège which the statute conferred. The language 
of the court was broad enough to warrant the finding of a like waiver 
as to the mère contents of the document in the exécution of the 
instrument by deceased. "It would," says the court, "be contrary to 
settled rules of law to ascribe to the testator an intention, while mak- 
ing his will and going through the forms required to make it a valid 
instrument, to leave in opération the provisions of a statute which he 
had power to waive, but which, if not waived, might frustrate and 
defeat the whole object of his action." And certainly the whole ob- 
ject of a testator's action would be destroyed if, his executed will being 
by some accident destroyed, the only witness who could testify to its 
contents was forbidden to testify thereto. Since the Coleman Case 
the statute (Code, § 836) has been amended so that it now reads. 
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"Sec. 836. The last three sections apply to any examination of a wltness 
unless the provisions thereof are expressly waived upon the trial or examina- 
tion by the person confessing, the patient or the client. * • ♦ But nothing 
herein contained shall be construed to disqualify an attorney in the probate 
of a will heretofore executed or oflfered for probate or hereafter to be exe- 
cuted or offered for probate from beeoming a witness, as to its préparation 
and exécution in case such attorney is one of the subscrltnng witnesses 
thereto." Laws N. Y. 1893, c. 295. 

But even in their présent form the two sections (835 and 836), taken 
together, seem not to be applicable to tbe cause at bar, provided the 
testimony sought to be elicited from counsel is strictly confined to a 
statement of the contents of a document which ceased to be confi- 
dential when it was executed. The exécution of the document, how- 
ever, does not make the transactions and conversations between coun- 
sel and client which led up to its exécution any the less confldential, 
and as to such transactions and conversations there is no express, or 
even any implied, waiver. The privilège covers also ail conversa- 
tions and transactions with the client's agent or intermediary. 

The witness, therefore, should answer, if he knows, as to whether 
or not a paper prepared by himself as counsel was in fact signed by 
deceased in the présence of attesting witnesses, in the form and 
manner required to constitute a valid publication of such paper as a 
testamentary document; and if he knows, or as far as he knows, he 
should state the contents of such published document, if he testify 
that the document was in fact thus published. The objections to ail 
other questions inquiring as to conversations and transactions with 
his client or his client's agent, leading up to the préparation and exé- 
cution of such document, are sustained. The case of Glover v. Patten, 
165 U. S. 394, 17 Sup. Ct. 411, has not been overlooked, but it does 
not seem to be controlling to a contrary décision. 



TYLER MIN. CO. et al. v. LAST CHANCE MIN. CO. 

(Circuit Court of Appeals, Ninth Circuit. October 3, 1898.) 

No. 429. 

1. InJUNCTION BOÎ^D — POWEB OF CODRT ON DlSSOLUTICK— JUDGMENT AGAIKST 

SCRETIES. 

A court of equity, on the dissolution of an injunction, may under its 
gênerai powers, and in the absence of statutory provisions, liave the dam- 
ages occasioned by its issuance assessed under its own direction, and 
may render judgment therefor against the sureties as an incident to the 
principal suit. 

2. Samb— Rblease of Sureties — Modificatiom' of Injunction. 

Under the rule that the liability of a surety eannot be extended by im- 
plication beyond the express terms of his contraet, sureties on a bond 
given to procure a restraining order, which order required the défend- 
ants to cease working a certain portion of a mine, and to refrain from 
removing or appropriating ore previously talien therefrom, eannot be 
held liable for damages accruing to défendants after a subséquent 
order, which continued such restraining order in force, but modifled and 
changea it by permltting the working of the mine, and the disposition of 
the ore taken therefrom, under régulations prescribed by the court 
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& Samb— Damages Rbcovbeable. 

In a suit to enjoin défendant from the further worklng of a mine be- 
yond the alleged limita of its clalm, in whlcb a temporary Injunction was 
allowed, and by a subséquent order the court required the défendant to 
pump the water from Its workings to permit an Inspection by complain- 
ant's englneers, the cpmplalnant Is llable on Its bond, on a final détermina- 
tion of the suit In favor of défendant, for the cost of such pumping, 
though continued much longer than was neeessary for the making of the 
inspection, where such continuance was solely by reason of the order, 
and the complalnant Itself delayed its examlnation, and took no steps 
to hâve the work stopped. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Idaho. 

This was a suit in equity to restrain the défendants from work- 
ing certain mines within the alleged boundary of complainant's 
claim, and for an accounting for the ore taken therefrom. There 
was a decree for défendants, and a judgment for damages against 
complainant and the sureties on its injunction bond, from which 
they appeal. 

John E. McBride, for appellants. 
W. B. Heyburn, for îippellee. 

Before GILBERT and EOSS, Circuit Judges, and HAWLET, 
District Judge. 

EOSS, Circuit Judge. The Last Chance Mining Company, hav- 
ing discovered a vein of minerai bearing rock in place in the 
Shoshone mining district of the state of Idaho, for the purpose 
of acquiring it, located, under the laws of the United States, a 
claim thereon, in the form of a parallelogram, 1,500 feet in length and 
600 feet in width. Shortly thereafter the Tyler Mining Company, 
finding a vein of minerai bearing rock in place in a northwest- 
erly direction from the Last Chance location, made a location there- 
on, in the form of a parallelogram, 1,500 feet in length and 600 feet 
in width, the southeasterly corner of which overlapped the Last 
Chance location. Thereafter a pièce of mining ground adjoining 
the Tyler on the southwest, and lying between it and the Last 
Chance, was located as the Republican Fraction; and adjoining 
that, and in part overlapping it, were located the Last Chance 
Fraction and Skookum Fraction claims. The Tyler Company hav- 
ing applied for a patent for its claim, a contest was initiated by the 
Last Chance Company in the United States land oiBce, resulting 
in a suit in one of the courts of the state in which the claims are 
situated, and which culminated in a judgment establishing the 
right of the Last Chance Company to that part of the Tyler location 
that overlapped the prior location of the Last Chance Company. 
Thereupon the Tyler drew in its southeasterly end line so as to 
avoid the conflict, and its claim as so changed was subsequently 
patented by the government. Both the Tyler and Last Chance 
claims were extensively mined. The Tyler Company, claiming 
that its right in and to the vein having its apex within its surface 
lines, in its dip southerly beyond its side line, was being impinged 
upon by the underground working and mining thereof by the Last 
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Chance Company, and by the owners of the Republican, Skookum, 
and Last Chance Fraction claims, commenced an action of eject- 
ment in the court below against the Last Chance Company, the 
Idaho Mining Company (owner of the Skookum and Last Chance 
Fraction claims), the Eepublican Mining Company (owner of the 
Republican Fraction claim), and several individual défendants, to 
recover the possession of the vein so claimed by it, together with 
damages in the sum of |200,000, the alleged value of the ore there- 
from averred to hâve been unlawfully extracted and appropriated 
by the défendants to the action. The action was subsequently 
dismissed as to the individual défendants. In aid of that action 
at law, the Tyler Company at the same time, or immediately there- 
after, filed in the same court the présent bill in equity against the 
same défendants, alleging the same rights on its part, and similar 
unlawful acts on the part of the défendants to the bill, and, alleg- 
ing the threats of the défendants to continue the mining and ap- 
propriation of the ore from the vein to which the complainant al- 
leged title, prayed, among other things, the équitable interposition 
of the court restraining the défendants from mining and appropri- 
ating that ore, and a decree establishing the alleged rights of the 
complainant against the défendants. 

The action at law was tried several times. At the first trial, in 
the circuit court, judgment was rendered in favor of the Last 
Chance Company, and against the Eepublican and Idaho Miuing 
Companies, neither of which sued out a writ of error therefrora. 
The Tyler Company sued out a writ of error to this court, and the judg- 
ment in favor of the Last Chance Companv was reversed. Tvler 
Min. Co. v. Last Chance Min. Co., i C. C. A.'329, 54 Fed. 284, and 7 
U. S. App. 463. Upon the second trial in the court below, judg- 
ment was rendered in favor of the Tyler Company against ail of 
the défendants to the action. The Last Chance Company then 
sued out a writ of error to this court, and the judgment of the 
circuit court was affirmed. Last Chance Min. Co. v. Tyler Min. 
Co., 9 C. G. A. 613, 61 Fed. 557. The case was then taken, on the 
application of the Last Chance Company, upon writ of certiorari, 
to the suprême court, where the judgments of this court and of the 
circuit court were reversed, and the cause remanded to the latter 
court, with instructions to grant a new trial. 157 U. S. 683, 15 
Sup. et. 733. The judgment of this court was reversed solely 
upon the ground that it did not give the proper effect to the judg- 
ment of the state court of Idaho establishing priority in favor of 
the Last Chance location. Upon the third trial of the law case in 
the circuit court, judgment was rendered in favor of the Last 
Chance Company for its costs. Writs of error were sued out of 
this court both by the plaintiff and the défendant Republican Min- 
ing Company to hâve that judgment reviewed, and resuUed in its 
afflrmance. Mining Co. v. Sweeney, 24 C. C. À. 578, 79 Fed. 277. 
Both the district and circuit judges being absent from the district 
at the time of the flling of the bill in equity, it, together with 
certain afl3davits, was presentcd by the complainant to Justice 
Field, of the suprême court, who thereupon made an order that the 
fK) F.— 2 
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défendants appear before the court at itg court room in Boise City, 
Idaho, on the 5tli day of October, 1891, at 10 o'clock a. m. of tbat 
day, and then and tliere show cause why tbe preliminary injunction 
prayed for should not issue; and further granting the complain- 
ant'a application for a restraining order pending such hearing, 
upon its giving a bond, with two good and sulficient sureties, to be 
approved by the clerk of the court, in the pénal sum of |20,000, se- 
curing the défendants to the suit against ail loss or damage which 
might resuit from the issuing of the restraining order, if it should 
be finally determined that the same was improperly issued, or that 
might be awarded to them by reason of the granting of the restrain- 
ing order. The bond thus required was executed bv the Tyler 
Mining Company, and by H. B. Eastman, Alf. Eoff, James A. Pin- 
ney, and George Ainslie as sureties, and, being approved by the 
clerk of the court, the restraining order went into effect. 

At the time designated in the order to show cause the parties ap- 
peared before the court, — the district judge presiding, — with their 
counsel, and, after a hearing of the matter, the court, on the 9th day 
of October, 1891, ordered: 

That the restraining order "be continued against said Last Chance Mining 
Company as a temporary injunction pending the trial of the cause, or until 
otherwise ordered by the court or judge, with the foUowing modifications, 
to wit: The said Last Chance Mining Company may résume and continue 
worli upon its said Last Chance Mine, and at any place within the limits of 
its boundary Unes projected vertically downward; that ail such work shall 
be done In the usual and ordinary course of mining, in an economical and 
miner lilje manner, keeping in view the proper development, the benefit, and 
préservation of the property; that ail ores extracted by such workings shall 
be stored at some convenient place upon the mine, or they may, as fast as 
extracted to the amount of the ordinary shipping lot, be shipped and sold, 
and the proceeds thereof deposited in the First National Bank at Spokane 
Falls, State of Washington, subject to the régulations hereinafter deflned; 
that, for the purpose of assisting in the enforcement of this order, a compé- 
tent person shall be appointed as an offlcer and agent of thls court, whose 
duty it shall be to make such fréquent visits to said Last Chance Mine as 
he shall deem necessary to keep himself fully advised of ail the working 
opérations thereof, and observe and report to the court any violation of this 
order in such opérations, and examine ail the accounts covering the expendi- 
tures and the recelpts of such mining opérations; that he shall make such 
arrangements with said défendant conceming the shipping and sale of the 
ores as he deems necessary to préserve the proceeds thereof as directed by 
this order, and to that end may requlre the ores to be shipped jointly in his 
and defendant's (Last Chance Mining Co.'s) names, and the proceeds deposited 
in said bank in their joint names; that he shall make arrangements by 
which, under his supervision, sufficient of such proceeds may be drawn from 
said bank, from time to time, to meet and pay the actual and necessary 
working expenses of such mining opérations, and ail remalning proceeds 
shall remain in said bank until the court or judge thereof shall direct such 
offlcer in the disposition to be made thereof; that said Last Chance Mining 
Company shall at ail times permit such court, officer, or agent to visit and 
inspect ail parts of said mine and its workings, to examine ail the accounts, 
books, and ail transactions, as fully as though he had full charge of ail such 
mining opérations, and furnish him a copy of ail such accounts when he 
shall demand them." 

The order named F. E. Culbertson as such officer of the court; 
and further provided that the Last Chance Company should within 
15 days, or within such time as the parties may agrée upon, or the 
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ofBcer direct, proceed to remove the water from the workings of 
the Last Chance Company, in order that the same may be examined 
by the complainant, its witnesses, surveyor, and counsel; and also 
provided : 

"That, at any time the parties afCectecl by this order may agrée upon mod- 
ification hereof, tliey may act upon such modification, without procuring 
the formai order of the court approving the same, but no such modification 
shall be acted upon until the same shall be reduced to writing, and signed 
by their respective counsel of record; also, it is ordered that a copy of any 
such modifying agreement must be transmitted to, and filed by, the clerk 
of this court." 

In February, 1892, the first trial of the law action having resulted 
in a décision in favor of the défendants, the court, on the 9th day 
of that month, entered this order: 

"Ordered that said restraining order be continued as to the défendants 
the Idaho Mining Company and the Kepublican Mining Company, and that 
the same be dissolved as to the défendant Last Chance Mining Company." 

On the 6th day of March, 1893, — the second trial of the law action 
in the circuit court having resulted in favor of the plaintilï, — the 
court entered this order: 

"In this case it Is ordered that the injunction heretofore granted by Justice 
Field be continued as granted by said justice pending the litigation." 

The third trial of the law action having resulted in a judgment 
that the plaintiS recover nothing against the Last Chance Mining 
Company, which was the principal défendant, that company in May, 
1895, upon a pétition setting out the varions restraining and injunc- 
tion orders above mentioned, and setting out "that the bond given 
by the complainant upon the granting of the injunction aforesaid, 
on the Ist day of September, 1891, became inoperative and void after 
the dissolution of said injunction, on the 9th day of February, 1892, 
and is not operative or effectuai as to the injunction granted by this 
court on the 6th day of March, 1893 ; that the complainant has never 
given any bond in support of said injunction so granted on the 6tb 
day of March, 1893," — asked for a dissolution of the injunction or- 
dered on the 6th day of March, 1893, for the failure on the part of the 
complainant to give a bond. This pétition coming on to be heard, 
the court, on May 27, 1895, made this order: 

"It appearing that on March 6, 1893, it was ordered that the injunction 
heretofore granted by Justice F'ield be continued as granted by said justice 
pending the litigation, and It also appearing that it was not then provided 
for a renewal of the bond before given by the plaintiff, the Tyler Mining 
Company, and that none has since been given by said plaintiff company, it 
is now, upon the motion of défendant the Last Chance Company, ordered 
that the said plaintiff, the Tyler Mining Company, prépare and file with the 
clerk a good and sufficient injunction bond in the sum of twenty thousand 
dollars, and that the same be done with ail convenient speed, and that the 
same be submitted to the counsel for the Last Chance Mining Company be- 
fore being filed with the clerk." 

The bond thus required not having been filed, on June 15, 1895, 
the judge made an order requiring the Tyler Company to show cause, 
at a designated time and place, "why the injunction heretofore granted 
against the respondents should not be discharged forthwith, unless 
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before that day an injunction bond in tbe sum of twenty thousand 
dollars be made and flled as heretofore by me ordered to be done"; 
and on the 28th day of June, 1895, the bond not having been flled, 
and the Tyler Company baying failed to show any cause agaînst it, 
an order was entered "that the restraining order now exlsting against 
the défendants be and is dissolved." 

No other proceedings were had or taken in this suit prior to May 
26, 1897, on which day the cause was referred to a spécial master 
in chancery to take the testimony and report the same, with his 
findings, to the court. The testimony was so taken, and the master 
reported it, together with his findings. The latter are to the eiïect 
that the issues involved in this suit were conclusively determined in 
favor of the complainant, as against the défendants Idaho Mining 
Company and Eepublican Mining Company, by the judgment of the 
circuit court made and entered on the 3d day of April, 1896, in the 
law action, as to ail the property in controversy, and as to any vein 
having its apex within the surface Unes of the Tyler claim, found 
between vertical planes drawn downward through the extended end 
lines of that claim; that by the same judgment the issues involved 
in this suit were conclusively determined against the complainant, 
and in favor of the défendant Last Chance Mining Company, as to 
ail the property in controversy within or beneath its surface lines, 
and having its apex therein, found between vertical planes drawn 
downward through its end lines extended, and as to the ore taken 
therefrom; that by the judgment in the law action the priori ty of 
location of the Last Chance claim over the Tyler claim is established ; 
that the extralateral rights of the Tyler claim cease where the verti- 
cal plane drawn downward through the north side end line of the 
Last Chance claim is encountered; and that the Last Chance claim 
has the extralateral right to follow its ledge to the westward indefi- 
nitely upon a plane drawn on its end lines, which end lines are those 
that intersect the ledge in its course, and were originally located as 
side lines. 

The évidence in the case given before the master, and by him 
reported to the court below, sustained thèse findings, and, upon 
exceptions thereto flled by the complainant, they were sustained 
by the court, The reasons for thèse conclusions will be found 
fully stated in the opinions heretofore referred to. In brief, they 
are thèse: Inasmuch as the Eepublican, Skookum, and Last 
Chance Fraction claims were located subséquent to that of the 
Tyler Company, and inasmuch as the vein having its apex within 
the surface lines of the Tyler location passed tlîrough its end lines, 
that company had the extralateral right conferred by the statute 
of the United States to follow it in its dip downward, as against 
any and ail subséquent locators, until the planes drawn downward 
through its end lines, indeflnitely extended, are encountered; but 
inasmuch as the location of the Last Chance claim was prior in 
time to the Tyler location, and inasmuch as, in point of fact, the 
vein having its apex within the surface lines of the Last Chance 
location is shown to be the same vein as that having its apex within 
the surface lines of the Tyler claim, and in its course passes through 



TYLER MIN. CO. V. LAST CHANCE MIN. CO. 21 

the side lines of the Last Chance location, those side Unes became 
the true end lines, and entitled the prior locator to follow the vein 
in its dip outside of its original end lines, but really side lines, 
indeflnitely, until the planes drawn downward throngh its true 
side lines, estended indeflnitely in their own direction, are en- 
countered. 

The suggestion of counsel for the appellant that the Last Chance 
Company, by its pleadings, disclainaed ail interest in the vein in 
question, underneath the surface of the Republican and Last Chance 
Fraction claims, is not supported by the record. The Last Chance 
Company did disclaim any interest in either of those claims, but, 
inasmuch as the vein in question has its apex vFithin the surface 
lines of the Last Chance location, and in its dip under the true side 
lines of the Last Chance location passes under the surface of the 
Republican and Last Chance Fraction claims, it is, in its descent, 
as much a part of the Last Chance location as if entirely within its 
surface lines. It constitutes no part of the Republican or Last 
Chance Fraction claims, and therefore, in disclaiming any interest 
in those claims, the Last Chance Company did not thereby disclaim 
any interest in the vein. 

The master also found the défendant Last Chance Company en- 
titled to damages and costs by reason of the injunction, the amount 
of which he fixed at $14,000, and that the obligors, Eastman, Eoff, 
Pinney, and Ainslie, on the bond given under the restraining order 
made in September, 1891, vrere liable thereon for those damages. 
Exceptions were âled on behalf of the complainant to thèse flnd- 
ings, and, except as to the amount, were overruled by the court. 
The court reduced the amount to $9,418, for which sum, with inter- 
est thereon at 7 per cent, per annum from October 5, 1897, it gave 
judgment against the complainant and its bondsmen, the latter of 
whom were not parties to the suit. The présent appeal is by the 
complainant and the bondsmen. 

On behalf of the sureties on the bond, it is contended that no 
decree could be rendered against them because they were not 
parties to the suit; in support of which position Bein v. Heath, 12 
How. 168, is cited and relied on, in which case Chief Justice Taney 
made this remark : 

"A court proceeding according to the rules of equity cannot give a judg- 
ment against the obligors in an Injunction bond when it dissolves the in- 
junction. It merely orders the dissolution, leaving the obligée to proceed 
at law against the sureties, it he sustains damage from the delay occasioned 
by the injunction." 

In the case of Russell v. Farley, 105 U. S. 433, 445, the court re- 
viewed the case of Bein v. Heath, as well as the décision of Mr. 
Justice Curtis in Merryfield v. Jones, 2 Curt. 306, Fed. Cas. No. 
9,486, and said: 

"Upon a careful examination, we are not satisfied that they furnish any 
good authority for disaflirming the power of the court having possession of 
thé case, in the absence of any statute to the eontrary, to hâve the damages 
assessed under its own direction. This is the ordinary course in the court 
of chancery in Bngland, by whose practice the courts of the United States 
are govemed, and seems to be in accordance with sound principle. ïhe im- 
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position of terms and conditions upon tlie parties before tlie court is an inci- 
dent to its jurisdiction over tlie case; and, having possession of tlie principal 
case, it is fitting that it sliould hâve power to dispose of tlie incidents arising 
therein, and thus do complète justice, and put an end to further litigation. 
We are Inclined to think that the court bas tbis power, and that it is au 
inhérent power, whicb does not dépend on any provision in the bond that 
the party shall abide by sucb order as the court may make as to damages 
(whicb Is the usual formula in England), nor on the existence of an express 
law or rule of court (as adopted in some of tbe states) that the damages may 
be ascertained, by référence or otherwise, as tbe court may direct; tbis be- 
ing a mère appendage to the principal provision requiring a bond to be talceu, 
and not conferrlng the power to talie one, or to deal witb it after it bas been 
taken. But, while the court may bave (we do not now undertake to décide 
that it bas) the power to assess tbe damages, yet, if it bas that power, it is 
in its discrétion to exercise it or to leave tbe parties to an action at law. 
No doubt, in many cases, the latter course would be tbe more suitable and 
convenient one." 

Since the intimation in Kussell v. Farley it bas been acted on by 
the fédéral courts in at least three cases. Lea v. Deakin, 13 Ped. 
514; Ooosaw Min. Oo. v. Farmers' Min. Co., 51 Fed. 107; Lehman 
V. McQuown, 31 Fed. 138. See, also 2 Beach, Mod. Eq. Prac. § 770. 
Whether or not the bondsmen are entitled to notice is a question 
not raised by the assignments of error. 

But for what did the bondsmen in the présent case become 
liable? The bond was executed, as is expressly recited on its 
face, to secure the défendants to the suit in which it was given 
against ail costs and damages which might be awarded to it in 
case the restraining order of September, 1891, should be finally 
determined to hâve been improperly issued. That order enjoined 
the défendants to the suit from working in or on any vein, Iode, 
or ledge having its apex within the surface ground of the Tyler 
Company, and "from doing any work in the underground workings 
of the défendants, or any of them, at any point vs^est of a line pro- 
jected southerly from the southeast corner of sàid Tyler surface 
claim, and drawn downward perpendicularly through the earth 
from that point, or taking any ores therefrom, until the further 
order of this court, and from in any v^ay interfering with any works, 
drifts, or excavations of said Tyler Company west of said line, 
either on the surface or beneath the surface''; and ordered "that, 
as to any and ail ores heretofore mined in the space heretofore 
specifled, by you, said défendants, or any of you, and not removed 
from said premises, you desist and refrain from removing or ap- 
propriating, but that you permit the same to be and remain there- 
on until otherwise ordered by the court." The sureties upon the 
bond obligated themselves to pay any damages, not exceeding $20,- 
000, that might be awarded the défendants to the suit by reason 
of such restraining order, provided it should be flnally decided that 
the order was improperly issued. The considération of the bond 
was the cessation of the work, and desisting from removing or ap- 
propriating the ore specifled in the restraining order. That ob- 
ligation could not be added to, nor, indeed, changed, by either party 
to the suit, nor by the court itself. That sureties are entitled to 
stand upon the strict letter of their contract is thoroughly well 
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settled. In Miller v. Stewart, 9 Wheat. 680, 701, Mr. Justice Story 
said: 

"Nothing can be clearer, both upon prlnciple and authority, than the doc- 
trine that the liability of a surety is not to be estended, by implication, be- 
yond tlie tenns of bis contract. To the estent, and in the manner, and under 
the circumstances, pointed ont in his obligation, he is bound, and no further. 
It is not sufflcient that he may sustain no injury by a change in the con- 
tract, or that it may even be for his beneflt. He bas a right to stand upon 
the very terms of his contract, and if he does not assent to any variation of 
it, and a variation is made, it is fatal. And courts of equity, as vrell as o£ 
law, hâve been in the constant habit of scanning the contraets of sureties 
with considérable strictness." 

See, also, Picfeersgill v. Laliens, 15 Wall. 144; High, Inj. §§ 1636, 
1688, 1677. When, therefore, the court, on the hearing in October, 
1891, modified the restraining order by permitting the resumption 
of work ûnder certain specified conditions, it did something which 
it undoubtedly had the powèr to do, and which was, perhaps, 
eminently wise to be done, but for which the sureties upon the bond 
given upon the issuance of the restraining order in no manner ob- 
ligated themselves. The court did not require any other or further 
bond at that stage of the suit, nor was any other bond at any time 
given on behalf of the complainant. 

The only items of damage found by the master to hâve been sus- 
tained by the Last Chance Company between the time of the going 
into effect of the re.straining order and its modification, on the 
9th day of October, 1891, were certain costs incurred by it under 
the rule to show cause, flxed by the master at |547.50, and allowed 
by the court below, and certain expenses incurred by the Last 
Chance Company in the préservation of the property during the 
time the order as originally granted was in force, the amount of 
which was fixed by the master at |1,040, and reduced by the court 
below to |600. We see no error in the ruling of the court in 
respect to thèse items; but they are the only items of damage for 
which the appellant bondsmen are liable, as ail of the others were sus- 
tained by the Last Chance Company under orders of the court for 
which thèse bondsmen in no manner obligated themselves. 

The appellant company contesta the item of |3,754.50 incurred 
by the Last Chance Company in pumping water from and cleaning 
ont its levels under the order of the court made at the instance of 
the Tyler Company, so as to admit of inspection by its oflicers, at- 
torneys, and witnesses in preparing for the trial of the suit. It 
is not claimed that no charge therefor should hâve been allowed, 
but it is contended that the work was continued longer than was 
necessary. To this objection the court below answered: 

"I do not doubt that it was unnecessary to so long keep thèse levels open 
for inspection; ail necessary examination should hâve been made in a short 
time. I had supposed that it was necessary to keep the water ont, that 
the mine might be worked as permitted by the order of October 10, 1891, but 
it seems that the défendant continued to keep it out only because so ordered. 
As the complainant procured this for its own beneflt, it should hâve looked 
to it that its witnesses make a speedy examination, and then hâve had the 
pumping stopped, as it easily might. Instead, it seems to bave taken its 
own time, and hâve its witnesses make their examination from time to time 
as convenient. ïhe complainant, and not the défendant, must pay for it." 
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In this we see no error, nor error in any other ruling of the court 
below in respect to the costs and damages allowed against the ap- 
pellant company. The cause is remanded, with directions to the 
court below to modify the judgment in accordance with the views 
above expressed. 



LAWRENCE v. TIMES PRINTING CO. et al. 
(Circuit Court, D. Washington, N. D. October 31, 18&8.) 

1. EQTJITT JuRISDICTION — MOHTGAGE OF GOOD WiLL AND FRANCHISES OF 

NeWSPAPEE — EnFOROING RiGHTS OF PURCHASBR. 

A sale under a chattel mortgage covering a newspaper plant, and "the 
circulation, franchises, and good will thereof," vests the purchaser with 
the right to équitable relief against the mortgagor or its assigns, to the 
extent of restraining them from using thè name of such newspaper, or 
from publishing and circulatlng a newspaper by the same or a ditferent 
name as the newspaper or successor of the newspaper covered by the 
mortgage. 

2. 8amb— Rbmbdt AT Law. 

BoolîS of a newspaper, containing the aecounts and names of subscrlb- 
ers and patrons, being articles of which manual possession may be talien, 
may be recovered in an action at law, and a court of equity is without 
jurisdiction of a suit for that purpose. 

8. Jqrisdictioiî of PedbraIj Courts — 8uit in Rem — Associated Press 
Franchise. 

A so-called "news franchise" of a newspaper, arising out of a contract 
with the Associated Press for furnishing its dispatches, although such 
contract provides that the privilège thereby granted may be transferred 
with the newspaper on condition that the purchaser will enter into a 
new and slmilar contract, Implies that the assent of the Associated Press 
must be obtained to the new contract, and is merely a contract, which 
cannot, by any action of the newspaper, become property or the subject 
of a suit in rem, so as to support the Jurisdiction of a fédéral court, under 
Rev. St § 738. 

4. Same — Necessahy Parties. 

To a suit to establish and enforce the right of a purchaser of a news- 
paper to the Associated Press dispatches, under a franchise or contract 
held by the former publisher, the Associated Press is an indispensable 
party, as no decree could be effective which did not bind that corpora- 
tion; and such a suit cannot be maintained in a fédéral court in a dis- 
trict of which neither the complainant nor such corporation is a résident 
or citizen. 

This is a suit in equity by George G. Lawrence against the Times 
Printing Company and the Associated Press. Heard on demurrer 
to the bill by the Times Printing Company, and a plea to the Juris- 
diction by the Associated Press. 

Ballinger, Konald & Battle and Donworth & Howe, for plaintiff. 
Bausman, Kelleher & Emory and Thomas Burke, for Times Print- 
ing Co. 
Pratt & Eiddle, for the Associated Press. 

HANFOED, District Judge. The complainant, a citizen of the 
State of lowa, brings this suit against the Times Printing Company, 
a corporation of the state of Washington, and the Associated Press, 
a corporation of the state of Illinois. In his amended bill of com- 
plaint, the complainant sets forth in détail the history of a daily 
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newspaper published in the city of Seattle, under the names, suc- 
cessively, of the "Seattle Press-Times," "Seattle Times," "Seattle 
Evening Times," and "Seattle Daily Times"; but it is sufflcient for 
the purpose of this opinion to state the important facts briefly as 
f ollows : On the 9th day of March, 1895, there was a corporation called 
the "Seattle Press-Times Company," then engaged in the publication 
of said newspaper, under the name of the "Seattle Press-Times"; 
and on that day said company, to secure payment of an indebted- 
ness amounting to $12,000, executed to John Collins a chattel mort- 
gage covering ail the printing-offlce material and appliances, to- 
gether with the said newspaper plant, and the circulation, fran- 
chises, and good will thereof. At that time, the publishing com- 
pany held a contract entitling it, as a member of the Associated 
Press, to receive and publish in said newspaper the day news col- 
lected by the Associated Press, which contract is in the pleadings 
called a "franchise." In the contract it is provided that the privi- 
lège granted thereby might be transferred with the said newspaper, 
provided the new proprietor should enter into a new contract with 
the Associated Press similar thereto. On the 27th of June, 1895, 
the Seattle Press-Times Company, by amendment of its articles of 
incorporation, became the Times Company; and on the 4th day 
of June, 1895, the Times Company entered into a new contract with 
the Associated Press, which was merely a substitute for the fran- 
chise contract previously owned by the company. In the month of 
June, 1897, a new corporation was organized, called the Times 
Printing Company, which is one of the défendants herein, said new 
company having the same ofQcers as the Times Company; and ail 
of said mortgaged property, including the newspaper plant, with 
its franchises, good will, and circulation, was transferred from the 
Times Company to said défendant, and again there was a substi- 
tution of a new contract between the Associated Press and the 
Times Printing Company, in place of the franchise contract there- 
tofore held by the Times Company. The chattel mortgage was as- 
signed to one Gilliland, who obtained a decree of foreclosure, and 
in the month of February, 1898, became the purchaser of ail the 
mortgaged property at a sale thereof made by the sheriff of King 
county, pursuant to the decree of foreclosure; and the complainant 
is his vendee and assignée as to said property, with ail his rights 
as purchaser thereof at the foreclosure sale. The défendant the 
Times Printing Company is in possession of, and withholds from the 
plaintiff, the books containing the names of subscribers and pa 
trons of said newspaper, and the books of account belonging to said 
newspaper plant, and is in enjoyment of a monopoly in obtaining 
and publishing day news under the franchise contract with the 
Associated Press. The complainant avers that he is the owner and 
is entitled to hâve possession of said books of circulation and ac- 
counts, and entitled to enjoy the privilège of receiving and publish- 
ing the day news furnished by the Associated Press, and that he 
wishes to continue publication in the city of Seattle of the daily 
newspaper which was covered by said mortgage. The défendant 
the Times Printing Company bas demurred to said amended com- 
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plaint, and the other défendant, the Associated Press, lias inter- 
posed a plea to the jurisdiction. The jurisdiction of the court to 
adjudicate as to the rights of the parties under the franchise con- 
tract with the Associated Press is denied by the demurrer of the 
Times Printing Company, and also by the plea of the other défend- 
ant, on the ground that the Associated Press is an indispensable 
party; and, as the only ground for invoking the jurisdiction of a 
fédéral court is diversity of citizenship, the Associated Press can- 
not be made a défendant in a suit originally commenced in a United 
States circuit court, except "in the district of the résidence, either 
of the plaintiff or the défendant." 

In their argument in support of the jurisdiction of this court, 
counsel for the complainant insists that this is not a suit to enforce a 
Personal liability, but rather a suit founded upon a claim to spécifie 
property situated within this district, and that the right to bring 
the suit in this court is given by section 738, Rev. St. U. S., which 
section provides: 

"That when In any suit commenced In any circuit court of the United States, 
to enforce any légal or équitable lien upon or claim to, or to remove any 
Ineumbrance or lien or cloud upon the title to real or personal property 
within the district where such suit is brought, one or more of the défendants 
therein shall not be an inhabitant of, or found within, the said district, or 
shall not voluntarlly appear thereto, It shall be lawful for the court to make 
an order dlrecting such absent défendant or défendants to appear. * * *" 

They say that the complainant asserts owuership and légal title 
to the franchise in question, but that, through the fraud of the re- 
spondent the Times Printing Company, the possession and enjoy- 
ment of his property rights in this and other valuable things, such 
as the good will, name, etc., of said newspaper, are unlawfully with- 
held from him; that the conduct of the Times Printing Company in 
the particulars alleged in eiïect places that company legally in the 
attitude of a trustée ex maleflcio, or a transférée under a fraud- 
ulent conveyance holding the property for the real owner. Their 
argument rests upon the proposition that the franchise, the good 
will, the name, and the circulation of the newspaper are spécifie 
articles of property, capable of being transferred and reduced to 
possession by the acts of the parties, and that said property has a 
légal situs within this district, and is therefore within the jurisdic- 
tion of this court, so that the court may, by its decree, enjoin the 
mala flde holder from using the same, and also protect the rightful 
owner in the exclusive use and enjoyment thereof . 

As at- présent advised, I hold to the opinion that, upon the face 
of the bill of complaint, enough appears to entitle the complainant 
to équitable relief against the Times Printing Company, to the ex- 
tent of restraining said défendant from using the name of the news- 
paper of which the complainant became proprietor by the fore- 
closure sale, and from publishing and circulating a newspaper by 
the same or a différent name as the newspaper, or successor of 
the newspaper, which was a substantial part of the property cov- 
ered by the mortgage. 

As to the books containing accounts and names of subscribers 
and patrons of the newspaper, they are articles of which manual 



LAWRENCE V. TIMES PRINTING CO. 27 

possession may be taken, and which may therefore be recovered in 
an action at law. Therefore a court of equity is without jurisdic- 
tion to assist the complainant in recovering possession of said prop- 
erty. 

As to the so-called "franchise," I find that to be merely a contract 
creating an obligation and a right, in no wise différent in character 
from any other simple contract by which one party agrées for a 
considération to serve another for a deflnite period. The Associat- 
ed Press is a news gatherer. Its business is to be diligent in col- 
lecting information as to matters of public interest, and to com- 
municate such information as it collects to the publishers of différ- 
ent newspapers promptly. Because of the extensive facilities which 
it has for gathering news, and its superior facilities for transmit- 
ting the same promptly, the right to receive and publish the in- 
formation which it can supply is valuable to the publisher of a 
newspaper. It is more valuable than a right which a newspaper 
might acquire by a contract with one of its individual repoi'ters, 
securing for a deûnite period his time and talents, to be devoted 
exclusively to the work of gathering news, because the Associated 
Press is an aggregation of reporters; but the différence is in de- 
gree, and not in kind. I find no ground in reason nor support in 
any précèdent for the argument that a right to the service of an- 
other becomes converted into property which may be the subject 
of a suit in rem, by any mysterious opération or force emanating 
from the mère fact that the person obligated to render the service 
is an artiiicial being, having a greater number of eyes, ears, legs, 
and hands than belong to a natural person. It may be fairly in- 
ferred from the averments of the bill of complaint, in connection 
with the substituted contract annexed thereto as an exhibit, that 
the Associated Press claims the right to pass upon the eligibility 
of newspaper publishers to become its associâtes and correspond- 
ents, and to become entitled to the privilèges granted by the con- 
tracts which it makes for furnishing news. It is provided in the 
contract that the privilège can only be disposed of incidentally with 
the sale of the newspaper, and upon condition that the purchaser 
will enter into a new contract of similar import. As a new con- 
tract cannot be made without the assent of the parties, this implies 
that the purchaser may be rejected by the Associated Press, and 
refused the privilèges granted by the contract. Part of the con- 
sidération for the service of the Associated Press in furnishing news 
to a newspaper is the agreement of the publisher of the paper to 
furnish news to the Associated Press. The association may well 
say that each contract requires the exercise of its right of choice; 
for the diligence and faithfulness of one party may be considered a 
fair compensation for the exclusive right to receive Associated 
Press news; but the vendee of that party may be entirely incom- 
pétent or négligent or unwilling to perform his part of the contract. 
In its opinion in a somewhat similar case, the suprême court say: 

"Apparently the association had the right to accord or deny the privilège 
of memhership as it saw fit, and -whether its action in the admission of the 
new corporation was whoUy indépendant of certiflcate No. 38, or bascd upon 



28 SO FEDERAL REPORTER. 

the substitution of one share for the other, it would seem to follow, upon the 
assumptlon that a membérshlp eould be pledged or mortgaged without its 
consent, that the association was dlrectly Interested in the contention ralsed 
by the complainant in respect of that action, and that the circuit court was 
right in holding that the question ought not to be determined in the absence 
of the association as a party." Metropolitan Bank v. St. Louis Dlspatch 
Co., 149 U. S. 450,13 Sup. Ot 949. 

A decree of this court in favor of the complainant will be entirely 
barren of bénéficiai résulta unless the court shall pronounce defl- 
nitely that the complainant is the only party entitled to reçoive 
from the Associated Press, and publish at Seattle, the day news 
which it furnishes. To so pronounce is the same thing as to de- 
cree that the Associated Press is obligated to the complainant to 
furnish the news to him at Seattle for publication in a newspaper. 
Logically and legally, the right of one party to reçoive a beneflt 
from another cannot exist unless the opposite party is obligated to 
render the benefit. The right and the obligation are so inséparable 
that, when the obligated party is not within jurisdiction of the 
court, there can be no such thing as an adjudication , in favor of 
the party claiming a right. If a right to the service of another 
may be called "property," still it has no physical existence or situs. 
It cannot be seized or handled by an officer of any court. The only 
known method by which it can be subjected to judicial process is 
pressure directly upon, and coercion of, the party obligated to serve; 
and, of course, the party to be coerced must be caught flrst. The 
rule of the fédéral courts in regard to indispensable parties is well 
stated by Judge Caldwell in the opinion of the court in the case 
of Chadbourne v. Coe, 51 Fed. 479, as f ollows : 

"Indispensable parties are those who not only hâve an Interest In the sub- 
.iect-matter of the controversy, but an interest of such a nature that a final 
decree cannot be made without elther afCecting their interest, or leaving the 
controversy in such a condition that its final détermination may be whoUy 
inconsistent with equity and good conscience. Shields v. Barrow, 17 How. 
139; Klbon v. Railroad Co., 16 Wall. 450; Colron v. Mlllaudon, 19 How. 113; 
Williams v. Bankhead, 19 Wall. 563; Kendig v. Dean, 9T U. S. 423; Alex- 
ander v. Horner, 1 McCrary, 634, Ped. Cas. No. 169." 

By this rule, the Associated Press is certainly an indispensable 
party to any proceeding intended to secure to the complainant the 
rights which he claims under the so-called "franchise contract"; 
for judgment in his favor must bind the Associated Press, or. else 
leave the question as to the obligation of that corporation to fur- 
nish its dispatches to him entirely open and undetermined. As 
said défendant will not waive its privilège of exemption from be- 
ing sued in this court by a citizen of the state of lowa, the court is 
without jurisdiction to take cognizance of the questions at issue 
as to the rights of any of the parties under said contract. 

The only matter at stake which may be the subject of a contro- 
versy within the jurisdiction of this court as a court of equity is 
the name and good will of the newspaper, and the right'of the com- 
plainant to restrain the Times Printing Company from the use and 
enjoyment thereof; but the controversy as to thèse rights is not 
cognizable in this court, unless it is claimed that the value thereof 
exceeds the sum of $2,000. Until this is made to appear affirma- 
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tively upon the face of the record, the court is without iurisdiction 
to proceed. 

For the foregoing reasons, both the plea and the demurrer are 
sustained; and, unless the complainant shall apply for leave to 
amend the bill, the suit will be dismissed. 
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AMEKICAN BONDING & TRUST CO. OF BALTIMORE CITY v. SAME et al. 

(Circuit Court, D. South Carolina. October 26, 1898.) 

RAII.K0AD8 — PrEFERENTIAL LiENS FOR LaBOR AND MaTBRIALS— TeLEGRAPHS 

AND Téléphones. 

The doctriue of the fédéral courts which recognizes the claims of those 
furnishing labor or supplies necessary to keep a railroad a going con- 
cern as entitled to priority of payment over its mortgage iiidebtedness is 
applicable to telegraph and téléphone Unes, which are given the power 
of eminent domain, and otherwise recognized as Important public agen- 
cies of modem business and commerce. 

Hearing on Claims for Preferred Liens for Labor and Supplies Fur- 
nished the Défendant Company. 

Mordecai & Gadsden, for employés, etc. 
E. W. Hughes, for purchaser. 

SIMONTON, Circuit Judge. This case cornes up upon claims 
made by persons who hâve furnished supplies to the Carolina Mutual 
Téléphone & Telegraph Company and others who hâve been em- 
ployed by it. The supplies are of material essentially necessai'y 
in keeping up and maintaining the telegraph Unes. The employés 
are ladies who hâve been employed at the téléphone exchange and 
the superintendent in charge. It is admitted that thèse employés 
are not protected under the labor acts of the gênerai assembly of 
South Carolina. If they can be protected at ail, it must be under the 
doctrine established in Fosdick v. Schall, 99 U. S. 235. TTiis was the 
iirst of a séries of cases which reeognize that claims may exist against 
an insolvent railroad company which are superior to the lien of a 
mortgage debt. The theory is that railroads are a peculiar property, 
of a public nature, discharging a great public work. They cannot 
be built without the interposition of the sovereign power. ^lien 
built, they serve a great public purpose. Railroads connect distant 
points. That they are common carriers is but a small part of their 
office. They are not only the arteries of trade. They civilize, de- 
velop, and enrich large sections of country. Cities, towns, and 
villages, farms and factories, spring up on their Une. They make 
intercommunication of vital importance to thousands. They are the 
means of transporting troops, munitions of war, and supplies, pro- 
moting and preserving tranquility in times of peace, and Connecting 
and creating stratégie points in times of war. They are public high- 
ways. Public interest — the highest public interest — requires that 
when constructed they be kept up, — be kept, as the phrase is, a 
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"going concern." Being so important, the courts look with favor 
upon everything which keeps a railroad a going concern. To ttiis 
end, the flrst application of its earnings must be made. The stock- 
holder subscribes, and the bondholder lends, his money with knowl- 
edge of this. Neither of them can get anything until the current 
expenses are paid. Upon this assurance, ail persons who furnish 
labor and supplies are encouragea to give crédit to the railroad and 
to contribute to keeping it a going concern ; and if, perchance, through 
inadvertence, or for any other cause, any portion of the earnings hâve 
been applied to interest or dividends, leaving current expenses unpaid 
in whole or part, this is a diversion which the court will certainly cor- 
rect. Bound V. Eailway Co., 50 Fed. 314. Such seems to be the 
doctrine, and the reason for the doctrine, of Fosdick v. Schall. Thus 
far the suprême court has never applied the doctrine in any case ex- 
cept that of a railroad. It certainly cannot be applied to corpora- 
tions of a purely private character. Wood v. Deposit Co., 128 U. S. 
421, 9 Sup. et. 131. The question of its application to telegraph 
or téléphone companies has never been made. If we are governed 
by the reason of the doctrine, its application to a telegraph and télé- 
phone Company is not difflcult. Like railroads, thèse Unes are very 
important instruments of Interstate commerce. They are means of 
communication between ail points on the globe. They are of the 
most essential importance to the government in time of war and to 
the people in time of peace. Under the act of congress of 1886, 
they are made agents of the government, and hâve its spécial pro- 
tection upon certain conditions. This company has complied with 
thèse conditions. They can exercise the right of eminent domain. 
It does appear as if the public hâve as much interest in keeping 
a telegraph and téléphone company a going concern as they hâve a 
railroad company; and so the doctrine laid down in Fosdick v. Schall, 
and the current of cases of which it is the source, would seem applica- 
ble also to telegraph and téléphone cases. 

In the présent case it will be extended at least in aid of the oper- 
ators. They dépend for their daily living on their daily wages. 
They clung to their positions, and stood by the corporation, in de- 
spite of failure to secure pay. They, at great sacrifice, kept it a living 
concern. They enabled it to retain its list of subscribers, so that 
when it was offered for sale, instead of being an abandoned wreck, it 
was in active daily opération. The claims of those who furnislied 
supplies are by no means as strong as thèse. Let an order be taken 
for the payment of the operators and other employés their wages for 
90 days before the appointment of the receiver. 



POSTAL TEL., CABLE CO. v. SOUTHERN RY. CO. 

(Circuit Court, W. D. North Carolina. October 17, 1898.) 

Eminent Domain — Tblkghaphs—Peocbdube— Construction of Statotb. 

In Code N. C. § 2010, relating to the condemnatlon of riglit of way for 
telegraph lines, and containing the proviso that, "if the right claimed be 
over or upon an easement or right of way which extends into or through 
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more countles than one, the whoTe right and controversy may be heard 
and determlned In one county, into or through whlch such easement or 
right of way extends," the words "rlght of way" are not used as 
synonymous with "easement," but, aa applied to railroads, they include 
In thelr meanlng the strip of land over whlch the track is laid through 
the country, and which is used In connection therewith, whether the rail- 
road Company owns only an easement thereln or the title In fee. 

On Demurrer to Answer. 

J. R. Mcintosh and A. L. Brooks, for plaintifP. 
Stiles & Holladay, for défendant 

SmONTON, Circuit Judge. The défendant, at the hearing of thia 
case on pétition at Asheville, interposed a demurrer to dismisa the 
complaint, because the facts stated therein disclosed no cause of ac- 
tion. The demurrer was overruled, and an order was made provid- 
ing for the appointment of commissioners. At a later date, défend- 
ant came in, and asked leave to answer, and to this end the order be 
vacated. The order passed upon overruling the demurrer was based 
on a construction of the Code of North Carolina of 1883, which left in 
the discrétion of the court the privilège of answering over. This, 
however, is not in accordance with the law of îîorth Carolina. "After 
the décision of a demurrer, the judge shall, if it shall appear that 
the demurrer was interposed in good faith, allow the party to plead 
over upon such terms as may be just." Code, § 272. There can be 
no doubt as to the good faith of the demurrer. This section bas been 
construed to give the défendant the right to answer over upon over- 
ruling the demurrer. Moore v. Hobbs, 77 N. C. 65; Bronson v. Insur- 
ance Co., 85 N. C, 411. In this last case it was held that it was not 
proper to interpose the condition that the costs be paid. In Morris v. 
Gentry, 89 N. C. 249, this right to answer over was sustained even 
after demurrer overruled in the suprême court. The order for the 
commissioners is vacated, and leave is given to défendant to answer 
over. 

Exercising this right, the défendant has answered. The answer, 
after setting up very many grounds of défense heretofore passed upon, 
and therefore now overruled, adds another. It avers that very many 
sections of the land over which the road runa, and which the peti- 
tioner seeks to condemn, are owned in fee simple by the défendant; 
that thus the petitioner does not seek to condemn a right of way upon 
an easement only, but it also seeks to condemn the land of défendant 
This being so, condemnation proceedings must be had in the county in 
which the land lies (Code, § 1944); the provision of the Code which 
authorizes proceedings in one county only applying only to the con- 
demnation of an easement. 

The language to be construed is in section 2010 of the Code, and 
in the proviso. It is in thèse words: 

"Provided that only the interest of such parties as are brought before the 
court shall be condemned in any such proceedings, and if the rlght clalmed 
be over or upon an easement or rlght of way wlilch extends into or through 
more countles than one, the whole rlght and controversy may be heard and 
determined In one county, into or through which such easement or right of 
way extends." 
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The petitioner demurs to the answer, and the question of construc- 
tion must be met. What is meant by the words "easement or right 
of way"? Are the words "right of way" synonymous with the alter- 
native of the term "easement," or do they mean two différent things? 
Technically and strictly, a "way" is the passage over the lands of an- 
other ; "right of way" is the right to use this passage. Williams v. 
Kailway Co., 50 Wis. 71, 5 N. W. 482; 21 Am. & Eng. Enc. Law, 405. 
The position taken by the défendant is very nice and ingénions. It 
does not create conviction of its soundness; yet it is most difflcult to 
answer. Popularly speaking, the right of way of a railroad company 
— that which is understood when the term is used — is the track, and 
that part of land on each side of it, used and possessed for the pur- 
pose of passing through the country f rom one point to another. An- 
dersen, in his ûiw Dictionary, says: 

"By right of way Is generally meant a private way, which Is an Incorporeal 
hereditament of that class of easements in which a pai'tic.ular person, or de- 
scription of persons, has an interest and a right, though another person is 
the owner of the fee in the land In which it is claimed; * * • the privilège 
which one person, or description of persons, may hâve of passing over the 
land of another in some particular Une. Referrlng to a railway, a right of 
way Is a mère easement in the lands of others, obtained by lawf ul condemna- 
tlon to the public use or by purchase. It is a way over which the company 
has to pass In the opération of its trains. The term includes land acquired 
for necessary side tracks and turnouts, and the Improvements thereon. It 
sometlmes refers to the mère intangible right of crossing; often, to the strip 
which the company 'appropriâtes for Its use, and upon which It builds its 
roadbed.' " Keener v. Railway Co., 31 Fed. 128. 

There is another view of this question. The rule in the construc- 
tion of statutes is to give to every word force and effect. Apply- 
ing this rule hère, we would not, unless forced to do so, conclude that 
thèse words mean the same thing, — convey the same idea. The word 
"easement" would hâve fully conveyed the idea of an incorporeal 
hereditament, as distinguished from the fee in the land; and the use 
of the words "or right of way" would not only be tautological, but 
confusing. The Code itself uses thèse words in such a way as to in- 
duce the conclusion that they do not convey the same idea. In sec- 
tion 150 it says: 

"No railroad, plank road, turnpike or canal company shall be barred of or 
presumed to bave conveyed auy real estate, right of way, easement, lease- 
hold or other Interest in the soil which may hâve been condemned or other- 
wise obtained for its use as a right of way, dépôt, station house or place of 
landing by any statute of limitation or by occupation of the same by any 
person whatever." 

So, in this section 2009 of the Code: 

"Such telegraph company shall be entitled to the right of way over the 
lands, privilèges and easements of other corporations." 

And this section, 2010, uses similar language. 

Indeed, it may be questioned if a railroad company organized as a 
corporation for the spécifie purpose of running and operating a rail- 
road can hâve in its right of way any other title except for thèse pur- 
poses, and so long only as they are preserved. 1 Kedf . K. E. p. 218, c. 
10, § 61. If this be so, the whole right of way is but an easement. 

There is yet another view. There can be no doubt that, the right 
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ot eminent domain being a high and at times liarsli exercise of the 
sovereign power, the form of proceeding prescribed by statute must be 
strictly pursued. The necessity for and the right to its exercise must 
exist and be shown, and the mode of its exercise must be rigidly fol- 
lowed. At the same time, when it is given for the promotion of a 
great public beneflt, in its use of the gift the corporation should not 
be harassed and hindered by narrow and technical construction of the 
words of the statute; nor should such a construction be adopted as 
will make the gift wholly impracticable and valueless. If this plain- 
tiff be compelled to go into every county through which the railway 
Company bas built its way, and there seek the relief it seeks hère, its 
interests will be put into the hands of very many boards of commission- 
ers, whose conclusions would be naturally conflicting, perhaps con- 
tradictory. The enterprise of a telegraph company — now one of the 
necessities of the commercial world — will be delayed, hampered, per- 
haps defeated. The demurrer to the answer is sustained. 



WILMINGTON & W. E. 00. v. BOARD OF BAILROAD COM'RS OF STATE 
OF NORTH CAROLINA et al. 

(Circuit Court, B. D. North Carolina. October 20, 1898.) 

1. Eqoitt Pleadinq— Impertinence. 

In a bill by a railroad company to restrain ttie enforcement of an order 
made by a state railroad commission reducing the rates of passenger fare 
on eomplalnant's road, on the ground that the rates so flxed are not just 
and reasonable, allégations that former commissions, and also the présent 
commission, had previously considered the question of rates at différent 
times, and had determined that the rates then in force were just and 
reasonable, coupled with allégations that there had since been no change 
in conditions to warrant a réduction of rates, are not impertinent, nor 
are allégations that the commission, without just ground for discrimina- 
tion, had not reduced rates on certain other roads. 

2. Same. 

In such bill, however, allégations that such réduction in rates was made 
at the instance of the governor of the state, who was not a member of 
the commission; that the governor denounced a décision of the suprême 
court relating to the subject, and induced the commission to make the 
réduction complained of for the purpose of malilng a test case to secure 
the reversai of the ruling in such décision,— are of matters not relevant 
to the issues, and which could not be proved thereunder, and are imperti- 
nent. So long as there is a real, and not a simulated, controversy, it is 
immaterial by what considérations the commission was Influenced in its 
action. 

This is a suit in equity to restrain the enforcement of an order made 
by the railroad commission of North Carolina reducing passenger 
rates on complainant's road. Heard on exceptions to the bill. 

Junius Davis and R. O. Burton, for complainant. 
John W. Hinsdale, W. C. Douglas, and Charles A. Cook, for de- 
fendants. 

SIMONTON, Circuit Judge. The Wilmington & Weldon Railroad 
Company, a corporation of the state of North Carolina, flled its bill of 
90F.-S 
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complaint against the board bf railrMd commissioners of that state, 
and L. Campbell Paldwell, John H. Pearson, and De Léon H. Abbott, 
personnel of said board, and Z. V. Walser, W, J. Leary, W. E. Daniel, 
E. W. Pou, M. C. Eichardson, and H. F. Seawall, Esqs., the flrst 
named being the attorney gênerai, and the others solicitors of judicial 
districts of North Carolina, charged with certain dùties under the rail- 
road commission act of the said state. The ground of complaint of 
the bill is that the said railroad commissioners hâve imposed upon 
the complainant certain rates for the carriage of passengers which are 
not just and reasonable. The prayer of the bill is an Injunction to 
prevent thèse unjust and unreasonable rates from being imposed. 

This case now cornes up on a motion to expunge certain passages 
and parts of the bill as scandalous and impertinent. The equity 
rules Nos. 26 and 27 seem to contemplate the référence of objections 
of this character to a master. Thèse, however, are not imperative, 
and this question can be and will be determined by the court. A bill 
may contain matter which is impertinent without the matter being 
scandalous. Story, Eq. PI. § 270. There is nothing in this bill which 
is scandalous. Are the charges of impertinence unfounded? Mat- 
ters in a bill are impertinent when they do not afiEect or concern the 
issues involved, when they cannot be sustained by proof which would 
be relevant, when no évidence with regard to them would be either 
necessary or proper. In a note to Mitf. Eq. PI. (6th Am. from 5th Lon- 
don Ed.) p. 48, it is said that the word "impertinent," by the ancient 
jutis consults or law counselors who gave their opinions on cases, 
was used merely in opposition to "pertinent." " 'Eatio pertinens' 
is a pertinent reason; that is, a reason pertaining to the question. 
Œlatio impertinens,' an impertinent reason, is an argument not pertain- 
ing to the question." Lord Eldon, in Ex parte Simpson, 15 Ves. 
476, says : "If thàt which is stated is material to the issue, it may be 
false, but cannot be scandalous. If relevant, it is not impertinent, 
though scandalous in its nature. If relevant and pertinent, it cannot 
be treated as scandalous. If false, it must be dealt with in auother 
way." "If the matter," says Walworth, Ch., "can hâve any influence 
whatever in the décision of the suit, either as to the subject-matter of 
the controversy, the particular relief to be given, or as to the costs, 
it is not impertinent." Van Eennsselaer v. Brice, 4 Paige, 174. "The 
best test," says Chancelier Kent, "to ascertain whether matter be 
impertinent, is to try whether the eubject of the allégation could be 
put in issue, and would be matter proper to be given in évidence. 
Woods V. Morrell, 1 Johns. Ch. 103. Or, as put in the same case, 
facts not material to the décision are impertinent. Extrême caution 
must be exercised in considering this question, because, if the matter 
complained of be expunged erroneously, it is irrémédiable. 1 Beach, 
Mod. Eq. Prac. § 109. 

There are 14 exceptions to the bill because of scandai and imperti- 
nence. Each refers to the printed bill, and indicates the exception 
by referring to Unes and parts of lines on pages thereof, not setting 
out in haec verba the language excepted to. The bill sets forth in 
détail the action of the predecessors of the présent railroad commis- 
sion, flxing the rate for the carriage of passengers on railroads for 
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ail the roads in the state at 3 J cents per mile for first-class passengers, 
and 2| cents for second-class passengers. Tàat thèse rates were just 
and reasonable. That the question of their réduction had repeated- 
\j been brought before that board, had been considered by them, and 
no réduction was granted. That it was again considered by a new 
board, and, after examina tion, the rates were deemed just and reason- 
able. That the question was taken up by the présent board, and 
again examined. After examination the rates were reduced, but this 
was reconsidered, and the rates were restored, for the reason that they 
were just and reasonable. That afterwards this board again took up 
the matter, reduced the rates as to complainant, but refused to re- 
duce them as to the ÎTorth Carolina Kailroad Companj', and in- 
definitely postponed any action as to the Ealeigh & Gaston Eailroad, 
notwithstanding the fact that said railroad companies are in as pros- 
pérons a condition as complainant. "That there has been no such 
change in the gênerai condition of affairs or in the business or earn- 
ings of complainant or in the existing circumstances as to warrant this 
réduction or any change of views on the part of the board." Thèse 
allégations are made the subject of the Ist, 2d, 3d, 5th, 6th, 7th, lOth, 
llth, 13th, and 14th exceptions. 

The bill also quotes from the inaugural message of his excellency, 
the governor of North Carolina, in January, 1897, an expression of 
opinion that the passenger rates prevailing in the state were just and 
reasonable. That afterwards, in March, 1898, he appeared before the 
board of railroad commissioners, and attacked a décision of the su- 
prême court, in what is known as the "Nebraska Case" (Smyth y. 
Ames, 169 U. S. 466, 18 Sup. Ct. 418), in language violent and extrême. 
It sets ont his action in retaining Mr. Caldwell on the commission, 
although he had flrst voted a réduction of rates, and had then changea 
his mind and reversed his action and that of his board. That the 
governor had flled a complaint before the railroad commissioners 
against the complainant, the North Carolina Eailroad Company and 
the Ealeigh & Gaston Eailroad Company, which resulted in the 
attempt to reduce the rates of complainant, but produced no réduc- 
tion as to the other companies. That in this complaint he demand- 
ed that a test case be made up, not to détermine whether the rates 
were just and reasonable, but to décide whether the board had power 
to reduce rates. Thèse are embraced in 4th, Sth, 9th, and 12th excep- 
tions. 

As to the action of the railroad commission : As has been stated, 
the gravamen of this bill, the issue of fact in the case, to which, and 
to which alone, the testimony can be directed, is, are the rates sought 
to be imposed upon the complainant by the railroad commission 
just and reasonable? One of the ways of showing this is by compar- 
ing the action of previous boards — of this board itself — ^towards 
thèse rates with the action which they now threaten; not that this 
may operate by way of estoppel, nor based apon the idea that a 
board, once having acted, cannot change its mind, or, having acquired 
knowiedge of facts theretofore not within reach, or for any reason un- 
known, cannot, notwithstanding, change a former ruling. Thèse are 
questions of law, not of fact. But by way of showing that rates hère- 
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tofore adopted and declared to be just and reasonable, after careful 
considération by boards differing in personnel, under circumstances net 
materially difEering from those at présent existirig, may prima facie 
be presumed now to be just and reasonable. So, also, as to the action 
of the board towards the Raleigh & Gaston Eailroad and the l^orth 
Carolina Eailroad. If the allégation that they are as prospérons 
as the complainant, that their circumstances do not differ from those 
of the complainant, can be established by testimony, then that would 
be one reason for believing that rates which are just and reasonable 
for them are just and reasonable for complainant. This évidence 
would bear directly upon the issues in the case. For a similar rea- 
son, ail the allégations showing the comparative earnings of thèse 
several roads could be made to bear upon, and do themselves bear di- 
rectly upon, the issues in the bill. Thèse exceptions are not well 
taken, and are overruled. 

With respect to the action of the governor: The governor of 
North Carolina is not a member of the board of railroad commission- 
ers of the State. Whatever may be his personal influence upon any 
one or on ail the members of the commission, he cannot be said to be 
responsible for their action. His approval or disapproval of their 
action could hâve no more weight in deciding the issues of this case 
than the approval or disapproval of any other citizen of North Caro- 
lina. If the évidence ôtherwise can show that the rates complained of 
are just and reasonable, or if, on the other hand, the évidence should 
show that they are not just and reasonable, the commendation or dis- 
approval of the governor could not in any way contradict, vary, or 
control the évidence. He could not he called upon as a witness to 
express his opinion, unless it be shown that he is an expert; and then 
his évidence would be taken exactly the same as any other expert, 
unafEected by the circumstances that he is the executive and com- 
mander in chief of the state. So, also, with the matter of the 
eighth exception,— his attack on the Nebraska Case. What possible 
eflect could this hâve upon the issues in this case, and in what possi- 
ble way could this attack be introduted in évidence upon the issues of 
the case? It may be the opinion of a learned lawyer. It is given as 
the opinion of a distinguished offlcial, but a circuit court of the United 
States can neither be persuaded nor terrorized into a disregard of the 
décisions of the suprême court of tihe United States, or into any dis- 
respect of that high tribunal, by the opinions, attacks, or denunciation 
of any individual, however high his officiai position may be. So, 
in any aspect of the case, thèse allégations are not relevant to the 
issues in the case, and are therefore impertinent. 

Again, it Is alleged that this is a test case made by the railroad 
commission, not because the rates then existing were not just and rea- 
sonable, but to obtain a reversai of the ruling in the Nebraska Case, — 
air this at the instance of the governor. Now, courts do not sit to 
try moot cases, or to relieve the minds of lawyers who dififer upon the 
application of principles of law. No matter how important the ques- 
tion in the abstract may be, unless there is a real controversy, aris- 
ing upon actual fact, courts will not entertain it. Railway Co. v. Well- 
man, 143 U. S. 345, 12 Sup. Ct. 400. But in the statementa of the 
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bill there appears to be a real controversy. The railroad commission 
are of the opinion tliat their rulings upon rates should not or cannot 
be reviewed in the courts. They think that under existing décisions 
of the suprême court of the United States their contention may be 
doubtful. They désire to obtain a reversai of thèse décisions. To 
that end they exercise the power they claim in order that its validity 
may be questioned, and a décision rendered therein. It is a real, 
vital, and earnest controversy, no doubt begun by the commission in 
good faith. It is by no means a moot question, and is far from a 
friendly différence of opinion. It does not come within the prohibi- 
tion of flctitious or collusive cases, as in Lord v. Veazil, 8 How. 253, 
or Graines v. Hennen, 24 How. 628. The courts are open to ail who 
think that they hâve been wronged. The mère fact that cases similar 
to theirs hâve been passed upon does not shut the doors of justice 
to their complaint. The books abound with cases in which courts of 
the highest rank hâve reconsidered and hâve changea their opinions. 
The fact that the railroad commission has taken action with the view 
of having their power tested has no bearing upon the issues of this 
case. This issue is, are the rates which they seek to impose just 
and reasonable? Why they imposed them, if they imposed them at 
their own discrétion, or if they were controlled by some master's hand, 
will make no différence whatever. Are the rates in themselves just 
and reasonable? 

The 4th, 8th, 9th, and 12th exceptions are sustained. As the re- 
Bult of this opinion, there will be erased from the bill so much thereof 
as appears on the seventh page of the printed bill on Une 14, beginning 
with the words, "and in his inaugural address," and ending with the 
words, "réductions in this particular," ail inclusive. Also so much 
thereof as appears on the 8th and 9th pages of the printed bill, on 
line 31 of page 8, beginning with the words, "Thereupon, on said 30th 
day," continuing to page 9, and ending on page 9, line 21, with the 
words, "with which they were threatened," inclusive. Also so much 
of the bill as appears on printed page 9, line 22, beginning, "There- 
after, on 2d April," and ending on 30th line with the words, "Chair- 
man of the Said Board," inclusive. And also so much of pages 10 
and 11 of the printed bill as commences on page 10, line 31, with the 
words, "And in view of the facts," and ending on page 11, line 9, with 
the Word "complaint." 



D. A. TOMPKINS CO. et al. v. CHESTER MILLS. 

(Circuit Court, D. Soutb Carolina. October 20, 1898.) 

Insolvent Corporations — Creditors' Suits — Costs and Allowancbs. 
Where, in a creditors' suit for tlie distribution of the assets of an !n- 
solvent corporation, the several bondholders were represented by différ- 
ent counsel, each will be required to pay his own counsel, and no allow- 
ance therefor will be made from the funds in the hands of the court. 

SAMB — MORTGAQE TRUSTEES. 

Where the mortgage bondholders of an insolvent corporation had been 
called in, and had appeared and proved their claims in a creditors' suit 
before the trustée in the mortgage became a party, and his appearance 
was merely formai, for the purpose of perfecting the title to the property 
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sold, such trustée vriïl not be allowed commissions on the sale, and only 
nominal fées and expeuses, from a fund whlch Is insufflclent to pay the 
mortgage debt In full. 
3. Samb— Contribution to Bxpbnses oi" Complainant. 

An unsecured creditor of an InsolTent corporation whlch had ceased 
doing business, who, before a rlght of action had accrued In favor of its 
bondholders, commenced suit for the appointment of a recelver to pré- 
serve its assets, and to hâve them applied to Its Indebtedness according 
to priority, In which suit the mortgagees and ail other creditors after- 
wards joined, will be allowed a contribution towards his expenses from 
the fund realized, although the assets are Insufflclent to reach his claim 
In the distribution. 

This was a creditors' suit for the conservation and distribution of 
the assets of défendant, an insolvent corporation. On final adjust- 
ment of costs and allowances. 

H. B. Tompkins and Wïlson & Wilson, for complainants. 
A. G. Brice and H. Clarckson, for trustées. 

Jones & Tillett, Mordecai & Gadsden, and Lord & Burke, for bond- 
iSolders. 

SIMONTON, Circuit Judge. This case cornes up for final adjust- 
ment of the costs as between soliciter and client. The Chester Mills, 
an incorporated manufacturing company, was unfortunate in its busi- 
ness, and was compelled to close opérations in June, 1897. The mill 
was then shut down, and no business whatever was done, and there 
were no prospects for resumption. At that date the Chester Mills 
property was covered by two mortgages: One, a first mortgage, dated 
Ist November, 1894, given to secure certain coupon bonds, in the 
aggregate |oO,000, with coupons attached, payable on Ist days of 
November and May in each year; the other a second mortgage dated 
the same (Ist November, 1894), issued to secure bonds in the aggre- 
gate 150,000, with coupons thereon payable semiannually. The cou- 
pons on the first mortgage bonds, maturing Ist May, 1897, were paid. 
Whether ail of thèse were paid by the corporation, or whether Messrs. 
Woodward, Baldwin & Co. paid those numbered 1 to 91, inclusive, and 
96 to 100, inclusive, does not yet appear. But no default in payment 
of coupons at that date was declared. Apparently ail of the coupons 
on the second mortgage bonds are past due and unpaid. Besides 
thèse mortgage bonds and coupons, the corporation owed a large float- 
ing debt, unsecured. On 23d September, 1897, before the maturity 
of the coupons on the mortgage bonds, the D. A. Tompkins Company, 
a corporation of the state of North Carolina, an unsecured creditor 
to a large amount, filed a creditors' bill against the Chester Mills; aver- 
ring its total insolvency, and praying that its affairs be wound up, 
and the rights of creditors be adjudicated and settled, and that mean- 
while a receiver be appointed. The bill sets out the existence of the 
morfgages, but does not make the trustées of thèse mortgages parties. 
The fact that they were ail citizens of North Carolina, the same state 
with complainant, will explain why they were not made parties de- 
fendant; and the further fact that, inasmuch as the inability to pay 
maturing coupons had not yet been declared, the trustées could not be- 
come co-complainants in this suit. The bill, however, prayed that 
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after a sale of th.e property of the insolvent corporation the proceeds 
thereof should be applied to the discharge of ail valid liens according 
to their respective priorities. No résistance was made in the progress 
of the cause. The injunction issued. The receiver was appointed 
and took charge. On 19th September, 1898, the trustées of the flrst 
and second mortgages intervened, and were made parties complainant, 
and shortly thereafter an order for sale was made. Before the inter- 
Yention of the trustées, the bondholders had been called in; and with 
few, if any, exceptions, ail proved their bonds. 

It is OTident that there never has been anything but a technical con- 
trorersy in this case, that ail the main facts were admitted, and that 
ail parties concurred in the same object, — the best and speediest 
mode of winding up and settling the affaira of an insolvent corpora- 
tion. There was no fund to be sought, discovered, realized, and dis- 
tributed. Ail the property of the Chester Mills was in sight ; ail its 
liens on record, their priorities unquestioned. No bondholder nor class 
of bondholders represented any but his or their own interest. The 
trustées came in at the eleventh hour, after ail the bonds were in, and 
contributed the dry légal title in the mortgages. Under thèse circum- 
stances the court is not called upon to any extraordinary or extrav- 
agant disposition of the funds under the control of the court. It is 
generally admitted that ail of the property will accomplish little more 
than to pay the costs of the case, and a dividend on the flrst recorded 
lien. 

Counsel for bondholders : The bondholders were represented by sev- 
eral firms, working independently for a common object, representing 
interests called in by the court. It is clear that they can claim com- 
pensation from their respective clients, and not out of the fund. 
Why should the Chester and Charlotte bondholders, who had their 
own counsel, contribute to the payment of the counsel for the Charles- 
ton bondholders, or vice versa? Each counsel representing bondhold- 
ers labored for the interest of his own client. They hâve the right 
to an order that before distribution to taeir clients they be paid their 
compensation. They hâve a well-known recognized lien thereon. 
They hâve no claim or lien on funds going to other bondholders. "No 
one," says the suprême court of South Carolina in the well-considered 
case of Hand v. Eailroad Co., 21 S. 0. 179, "can legally claim compen- 
sation for voluntary services to another, however bénéficiai they may 
be, nor for incidental benefits and advantages to one flowing to him 
on account of services rendered to another by whom he may hâve 
been employed. Before légal charge can be sustained, there must be 
a contract of employment, either expressly made, or superinduced by 
the law upon the facts." 

As to the trustées: Trustées, having no personal interest, are 
always recompensed for services, and are reimbursed for expenses 
incurred, in protecting, preserving, or securing a common trust fund. 
They are thus protected because they represent ail their cestuis que 
trustent. Trustées v. Greenough, 105 U. S. 536; Cowdrey v. Railroad 
Co., 93 TJ. S. 354. And only because they are such représentatives. 
But if the cestuis que trustent themselves are présent, and themselves 
represented by their own counsel their own interest, and this by the 
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leave or wîiSi the consent of the court, the reason for tlie rule ceases. 
In the icaee at bar ail the bondholders wlio can share in this fund 
are présent. The trustées came in, net representing them. But, as 
they held the légal title in the mortgage, it was necessary that they 
should corne in to perfect the sale. They are entitled to reimburse- 
ment for employing counsel. They are not entitled to any commis- 
sions. To this end, considering how essential their présence is, they 
are allowed $400. 

Complainants: This corporation was utterly insolvent, Its opéra- 
tions were suspended, its machinery idle and deteriorating, its prop- 
erty exposed to decay and destruction by the éléments. The trustées 
of the mortgage could not act. By its terms there must hâve been 
default, and the request of one-third of the holders of the bonds 
to induce action on their part. The bondholders could not act, as the 
coupon maturing before thjs casualty had been paid. No one could act 
but a creditor holding a past-due unsecured debt. The complainants 
acted, flled this bill, and set the machinery of the court in opéra- 
tion, which led up to the inévitable result. AU partake in the resuit. 
AU stood by and acquiesced. Under thèse circumstances the com- 
plainant is entitled to a contribution out of the fund towards its ex- 
penses, — contribution, not compensation, for no fund was created. 
Nor can this contribution be large, for it is paid at the expense of a 
recorded Uen, upon which is cast ail the expenses of this suit. Let 
the complainant be paid out of the proceeds of sale, in addition to its 
costs, the sum of $600. 



McMASTER v. NEW YORK LIFE INS. CO. 
(Circuit Court, N. D. lowa, W. D. November 7, 1898.) 

J. LiFB Insurance — Construction of Poltcy— Lbngth dp Tbrm of Conthact. 
A poUcy of llfe Insurance provlding for the payment of annual premiums 
by the assured is not a contract for one year, with the privilège of re- 
newal from year to year by the payment of the premiums, but a contract 
for the llfe of the assured, subject to forfeiture and termination for non- 
performance of its conditions; and it is Incumbent on the party plead- 
Ing such forfeiture to clearly establlsh the défense. 

2. Samb — Inconsistent Provisions. 

A policy of llfe Insurance, whereln the assured has no volce In the sélec- 
tion of terms used, must be construed against the party vç-ho prepared 
it; and, if it contains provisions which are inconsistent or contradietory, 
force must be glven to those which sustain, ratlier than to those which 
would forfelt, the contract. 1 

8. Samb— Incorporating Application in Policy. 

Where an Insurance policy Is expressly based upon the application, which 
is made a part thereof, the two instruments are to be construed together 
as one contract. i 

i. Same— Contract Construed. 

An applicant for life insurance, as required, deslgnated in the applica- 
tion the basis upon which the premiums should be computed, that they 
should be payable annually, and that the policy should not go into effect 
until the first premium was paid. The application was accepted, and a 
policy issued thereon, which expressly made the application a part there- 
of, and to which the application was attached. The policy was dated^ 
December 18, 18&3, and was delivered, and the f uU premium for one year ■ 
at the designated rate paid, on December 26th. It contained a provision. 
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however, that the subséquent annual premlums should become due and 
payable on the 12th of each December,— tbe date of the application; but 
such provision was not called to the attention of the assured, and he did 
not in fact read the policy, being told by the agent that It was in ac- 
eordance with the application. The policy further provlded that a grâce 
of one month should be allowed in the payment of subséquent premiums 
by the payment of interest, and that during such month the premium and 
interest should be considered a debt due the company, and deducted from 
the amount of the policy in case of death. The assured died on the 
moming of January 18, 1895, not having paid any further premiums. 
Héld that, admltting the force between the parties of a custom of the 
company to make the date of the first payment relate baclj to the date 
of the policy, the provision that further premiums should become payable 
on December 12th v^as inconsistent vs'ith the application, and of the fur- 
ther provision of the policy itself, that the payments should be annual, 
and could not be enforced; that, the assured having paid a full year's 
premium, a second payment was not due until December 18, 1894, and 
the month of grâce had not expired, nor the policy become forfeitable, at 
the time of bis death. 

6. Same— Action on Policy— Statements Written in Application bt Agent 
OF "Insurer. 

Under Code lowa, § 1750, which makes the acts of a soliciter or other 
agent of an insurance company the acts of the company, and not of the 
applicant, a plaintifC in an action at law on a policy may show that words 
appearing in the application were written by the agent of the company 
af ter the application was signed by the assured, and without his knowl- 
edge or consent, for the benefit of the agent himself. 

6. Samb— Epfect dp Rbq.ubst in Application. 

A clause in an application for life insurance requesting that the policy 
issued thereon shall be dated as of the date of the application, even if 
binding on the applicant, cannot be Invoked by the company to support 
a provision inserted in the policy making the second annual premium 
payable one year from the date of the application, where the request was 
not complied with and the policy bears a later date. 

7. Samb — Estoppel of Assurbd by Acoeptance dp Policy. 

The aceeptance of a life insurance policy by an assured does not bind 
him, as an assent to provisions whioh conflict with the application, which 
is also made a part thereof, when his attention is not called to the vari- 
ance, and he accepts the policy without reading, on the assurance of the 
agent of the company tliat it is in exact accordance with the application. 

8. Samb— Dépenses. 

Where an assured was allowed by a life insurance policy a term of grâce, 
after a premium became payable, within which payment might be made! 
and during which the policy was not forfeitable, and the assured aies 
within such term without having made the payment, it is immaterial to 
a right of recovery on the policy whether or not he intended to make the 
payment. 1 

By written stipulation duly signed and filed, the parties to this ac- 
tion waived a jury trial, and consented to try the case before the court; 
and, the évidence having been fully submitted, the court flnds the 
facts established by the évidence to be as follows: 

(1) The plaintiff, Pred A. McMaster, was when the suit was brought, and 
is now, the lawfully appointed administrator of the estate of Frank b'. Mc- 
Master, deceased, having been appointed administrator of the named estate 
by the probate court of Woodbury county, lowa; and furthermore said plain- 

1 The above is a syllabus of the opinion of Judge Shiras, though, foUowing a 
ruling made by the circuit court of appeals for the Eighth circuit on an ap- 
peal in a suit in equity involving the same policies, judgment in thia action 
was rendered for défendant. 
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tlffi •ïj'as when thla suit was broughtt and Is now, a citizen of the state of 
lowa, and a résident of Woodbury county, lowa. 

(2) That the défendant, the New York Life Insurance Company, was when 
this suit was brought, and i« now, a eorporation created under the laws of 
the State of New Yorlï; having its principal office and place of business in 
the City of New York, In the state of New Yorli, but being also engaged in 
carrying on Its business of life insurance In the state of lowa, and other 
States. 

(3) That in December, 1893, F. W. Smith, an agent for the New Yorlî Life In- 
surance Company, residing at Sloux City, lowa, sollcited F'ranlc E. Mc- 
Master to insure his life in that company, and, as an Inducement to talcing 
the insurance, pressed upon McMaster the provision adopted by the company, 
and set forth in the eircular Issued by the company, and printed on the baclc 
of the policy issued by the company, under the heading, "Benefits and Pro- 
visions Eeferred to in Xhis Policy," in the followlng words: "After this policy 
shall hâve been in force three months, a grâce of one month will be allowed 
in payment of subséquent premiums, subject to an interest charge of 5 % 
per annum for the number of days during which the premiums remain due 
and unpaid. During said month of grâce the unpaid premium, with interest 
as above, remains an indebtedness due the company; and, in the event of 
the death during the said month, this indebtedness will be deducted fnom the 
amount of Insurance." 

(4) Eelying on the benefits of this provision, and in the belief that if lie 
aceepted a policy of insurance upon his life f rom the New Yorli Life Insurance 
Company, paying the premiums thereon annually, the company could not as- 
sert the right of forfeiture untll 13 months had elapsed since the last payment 
of the annual premium, the said Franli E- McMaster signed an application 
for insurance in said company, dated December 12, 1893, of the form which 
is made part of the policies sued on, and attached to the pétition; the same 
being made part of this findlng of facts. 

(5) In the application, when signed by Franli E. McMaster, It was provided 
that the amount of insurance applied for was the sum of .15,000, to be evi- 
denced by flve policies, for çi,000 each, on the ordinary life table; the pre- 
mium to be payable annually. 

(6) There now appears on the face of the application, interlined in ink, the 
words, "Please date policy same as application." Thèse words were not in 
the application when it was signed by McMaster, but after the signing there- 
of they were written Into the application by F. W. Smith, the agent of the 
New Yovli Life Insurance Company, without the knowledge or assent of 
Frank E. McMaster, and were so written in by the agent in order to secure 
to the agent a bonus which the company allowed the agents for business 
secured during the month of December, 1893; and it does not appear that 
Frank E. McMaster ever kneW that those words had been written into the 
application, and it affirmatively appears that he had no knowledge thereof 
when the application was forwarded to the home office of the company, and 
was acted on by the company. 

(7) By the express understanding had between F. W. Smith, the agent of 
the New York Life Insurance Company, and Frank B. McMaster, when the 
application for insurance was signed, it was agreed that the first year's 
premium was to be paid by McMaster upon the delivery to him of the policies, 
and that the contract of insurance was not to take effect until the policies were 
delivered. 

(8) The défendant company, at Its home office, in New York City, upon re- 
ceipt of the application, determincd to grant the insurance applied for, and 
Issued flve policies, each for the sum of $1,000, dated December 18, 1893, 
and reciting on the face thereof that the annual premium on each policy was 
$21, and forwarded the same to its agent, F. W. Smith, at Sioux City, lowa, 
for dehvery to Frank E. McMaster. Thèse five policies are in the form of 
the one attached to the pétition in this case, which is hereby made a part of 
this findlng of fact, and each policy contains the récital: "This contract is 
madé in considération of the written application for this policy, and of the 
agreements, statements, and warranties thereof, whiçh are hereby made a 
part of this contract, and in further considération of the sum of twenty-one 
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dollars and cents, to be paid In advaDce, and of the payment of a llke 

sum on the twelfth day of December in every year thereafter during the con- 
tinuance of this poliey." 

(9) The five policies, inelosed in envelopes, on or about December 26, 1893, 
were talien by F. W. Smith, the agent of the défendant company, to the of- 
lice of Frank E. McMaster, who asked the agent if the policies were as rep- 
resented, and if they would insure him for the period of 13 months, to 
whlch the agent replied that they did so insure him; and thereupon McMaster 
paid the agent the full first aannal premium, or the sum of $21, on eaoh 
poliey, and, without reading the policies, he received them and plaecd tliem 
away. The agent did not in any way attempt to prevent McMaster f rom 
reading the policies, and he had the full opportunity for reading them, but 
in faet did not read them, and accepted them on the statement of the agent 
of the company as hereinabove set forth. 

(10) That not later than November 17, 1894, notice was sent to Frank E. 
McMaster of the coming due of the premiums on the policies Issued to him 
by the défendant company, in accordance wlth the requirements of the stat- 
utes of the state of New York. 

(11) The renewal reeelpts for the second annual premium on the five poli- 
cies held by Frank E. McMaster in the défendant company were sent for col- 
lection to Mary A. Bail, at Sioux City, lowa, who on the llth or 12th day of 
December, 1894, called on said McMaster for payment of the premiums in 
question. At tliat time McMaster declined making payment thereon; saying 
that he had seen other policies whleh promised better résulta, and that he 
did not think he would renew the Insurance in the défendant company. 
Miss Bail told him the New York contracts had some nice provisions, like 
30 days of grâce, and loans, and, in reply to an inquiry from McMaster, 
stated that hls policies entitled him to the month's grâce in the payment of 
the premiums, and that, as she understood it, the grâce on the second pre- 
miums would expire January llth; and McMaster said, if he concluded to 
keep any of the Insurance, he would call and pay for it before the grâce ex- 
pi red. 

(12) That in November or December, 1894, Frank E. McMaster was exam- 
ined for the purpose of obtaining life Insurance by the agents of the Union 
Central Insurance Company; it belng understood between the parties that 
the policies were not to issue until in January, 1895, and it being the purpose 
of McMaster to take one or two thousand dollars Insurance in the Union 
Central Company at the expiration of his Insurance in the défendant com- 
pany, but also to continue part of the policies held in the défendant company. 

(13) That on of about January 15, 1895, the agent of the Union Central 
Company, meeting McMaster on the street in Sioux City, told him the policies 
issued by the Union Central Company had been received, and in reply Mc- 
Master said: "AU right. Just hold them. There is no hurry about them." 
And in the same conversation he, stated that he had other Insurance,— refer- 
ring to the policies in the défendant company. 

(14) That the action of Frank E. McMaster shows, and the court so flnds 
the faet to be, that the said McMaster believed that the policies Issued to him 
by the défendant company would continue in force for the period of 13 
months from the date of the policies, and his action with respect to the pol- 
icies in the défendant company and the proposed Insurance in the Union 
Central Company was based upon and governed by this behef on his part. 

(15) That I?rank E. McMaster dled at Sioux City on the mornlng of Janu- 
ary 18, 1895. 

(16) That up to the time of his death the said Frank E. McMaster had not 
paid the second year's premiums on the policies issued to him by the défend- 
ant company, nor bave the same been paid since his death; nor had the said 
McMaster received or paid for the policies issued by the Union Central Com- 
pany, and the same had not been delivered or become effectuai. 

(17) That due and sufficient notice and proofs of the death of said Frank 
B. McMaster were immediately sent to and received by the défendant com- 
pany; and due demand for the payment of the five policies sued on was 
made by the plaintiff, as administrator of the estate of Frank B. McMaster 
and refuseJ by the défendant company on the ground that the policies in 
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question had lapsed and -vvere not In force at the time of the death of sald 
Frank E. McMaster, by reason of the fàilure to pay the second year's pre- 
mlums coming due on sald policles. 

(18) That the défendant eompany has not pald sald policles, or any part 
thereof, and, assumlng the same to be valld, there is due thereon, November 
1, 1898, the sum of $5,965, after deductlng from the face of the policles the 
amount of the second premlums, wlth Interest thereon to March 14, 1895. 

P. E. Gill and Taylor & Burgess, for plaintiff. 

W. E. Odell and Swan, Lawrence & Swan, for défendant. 

SHIKAS, District Judge. A suit in equity was brought in this 
court by the adminîstrator of the estate of Frank E. McMaster against 
the défendant insurance eompany, praying a reformation of the poli- 
cies in question, on the ground that the provision inserted therein 
making the second annual premiums payable on the 12th day of De- 
cember, 1894, was not in accordance with the agreement of the parties ; 
and upon the hearing of that case this court held that, under the rules 
of construction applied to contracts of this character, the plaintiff 
could recover at law thereon, but as the évidence clearly proved that 
the application signed by McMaster had been changea, after he signed 
it, by the interlineation of the words, *'Please date policy same date as 
application" (this interlineation being made by the agent of the défend- 
ant eompany without the knowledge or assent of McMaster, which 
interlineation, made for the beneflt of the agent of the défendant eom- 
pany, and against the interest of the applicant, McMaster, had caused 
the défendant, when issuing the policies, to make the second year's 
premium payable on December 12, 1894, although the policies were 
dated December 18, and not delivered until December 26, 1893), the 
policies ought to be reformed to accprd with the actual agreement of 
the parties. McMaster v. Insurance Co., 78 Fed. 33. Upon appeal 
to the circuit court of appeals for this circuit, the decree of reforma- 
tion was reversed; that court holding that the policies, in the form in 
which they were delivered, must be held to represent the contract of 
the parties; the court further expressing the opinion that no recovery 
could be had thereon at law or in equity. Insurance Co. y. McMaster, 
30 0. C. A. 532, 87 Fed. 63. The casé àt law is now before the court; 
the question being whether a recovery can be had upon the policies in 
their présent form, and under the facts now proven by the évidence. 

The policies are dated December 18, 1893. They were delivered, 
and one annual payment of |21 was then paid on each policy. This 
payment and the delivery of the policies put in force contracts for 
insurance, good not for one year only, but good for the lifetime of 
McMaster. Thus, in Insurance Co. v. Statham, 93 TJ. S. 24, it is said: 

"We agrée wlth the court below that the contract Is not an assurance for 
a single year, wlth the privilège of renewal from year to year by paying the 
annual premium, but that it is an entire contract for llfe, subject to discon- 
tinuance and forfelture for nonpayment of any of the stipulated premlums." 

In Thompson v. Insurance Co., 104 U. S. 252, it is ruled: 

"We do not accept the position that the payment of the annual premium 
Is a condition précèdent to the continuance of the policy. That is untrue. 
It is a condition subséquent only, tlie nonperformance of which may incur 
a forfelture of the policy, or may not, aecording to the circumstances. It is 
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always open for the assured to show a walver of the condition, or a course 
of conduct on Vus part of the insurer whieh gave him just and reasonable 
ground to infer that a forfeiture would not be exacted." 

Forieitures are not favored, either at law or in equity; and to sus- 
tain the riglit to déclare a contract, wliich bas gone into effect, for- 
feited by reason of a subséquent failure to perforra its conditions, 
it is incumbent on tbe party pleading the forfeiture to clearly establish 
the défense; and in the case of contracts like insurance policies, 
wherein the assured has no voice in the sélection of the terms used, 
the construction must be against the party who prepared the contract; 
and, furthermore, if there be found in the policy provisions which 
are inconsistent or contradictory, force must be given to those that 
sustain, rather than to those which would forfeit, the contract. Thus, 
in National Bank v. Insurance Co., 95 U. S. 673, 678, it is ruled: 

"But, wlthout adopting either o£ thèse constructions, we rest the conclusion 
already indicated upon the broad ground that when a policy of insurance 
contains contradictory provisions, or has been so framed as to leave room for 
construction, rendering it doubtful whether the parties intended the exact 
truth of the applicant's statements to be a condition précèdent to auy bind- 
ing contract, the court should lean against that construction which imposes 
upon the assured the obligations of a warranty. The company cannot justly 
complain of such a rule. Its attorneys, officers, or agents prepared the policy 
for the purpose, we shall assume, both of protecting the company against 
fraud, and of securing the just rights cf the assured under a valid contract 
of insurance. It is its own language which the court is invited to inter- 
pret, and it is both reasonable and just that its own words should be con- 
strued most strongly against itself." 

In this case, on page 675, it is said: 

"The entire application having been made, by express words, a part of the 
policy, it Is entitled to the same considération as if it had been inserted at 
large in the instrument. The policy and appUcation together therefore con- 
stitute the written agreement of insurance, and, in ascertaining the inten- 
tion of the parties, full efCect must be given to the conditions, clauses, and 
stipulations contained in both instruments." 

In the policies sued on in this case the applications are attached 
to the policies, and are expressly made part thereof, and therefore 
full effect must be given to the stipulations and provisions therein 
contained. It is a familiar rule in the construction of contracts that 
the court should, so far as possible, place itself in the position the 
parties occupied when the contract was enter ed into; and to this 
end it may follow the successive steps which the évidence proves 
were taken by the parties themselves when entering into the con- 
tract which is before the court for construction. The policies sued 
on recite on their face that they are made in considération of the 
provisions of the applications, and it is well known that the making 
of the application précèdes the issuance of the policy; so we turn 
to it, in the first instance, to ascertain from its provisions what the 
contract was which the parties proposed to enter into. The appli- 
cation contained the usual questions as to the âge of the party, his 
previous condition of health, and other like matters; and then clause 
10 required a statement of the sum to be insured, of the premiums 
payable (whether annually, semiannually, or quarterly), and on what 
table the premium is to be calculated (whether on that of ordinary life, 
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endowlûent, or limited endowment). The applicant, in the mode 
pointed out on the application, stated that he desired insurance in 
the sum of $5,000, in the form of flve policies, of $1,000 each; the 
premiums to be payable annually; the amount thereof to be calcu- 
lated on the ordinary life table; it being also stated that the poli- 
cies issued on thèse applications should not be in force until the lirst 
premiums thëreon were paid to the company or its agent. As is well 
known from the common custom Of insurance companies, and as 
appears from the form of the application prepared by the défendant 
company, a choice is given to the applicant to détermine whether 
the premiums are to be paid at intervals of a quarter of a year, of a 
half year, or yearly; and the amount of each payment is flxed by the. 
sélection made by the applicant. So, also, a choice is given to the 
applicant to détermine whether the payment of premiums is to be 
continued during the lifetime of the assured, or is to cease at the end 
of a named period of years; the amount of each premium being 
affected by the choice made in thèse particulars. When the insur- 
ance company submits to the party to be insured, as was donc in this 
case, a form of application which requires the applicant to détermine 
the table according to which the amount of the premium is to be cal- 
culated, and also the time when payable, — whether qdarterly, semi- 
annually, or annually, — and the applicant makes his sélection in 
thèse particulars, and the policy is issued upon the basis of the 
application, certainly both parties must be bound thereby. Thus, 
in this case, when the company submitted the application to the 
assured for the purpose of having him détermine whether the pay- 
ments of the premiums should be made quarterly, semiannually or 
annually, and also upon what table of rates the premiums should be 
calculated, and the assured, in the manner required by the applica- 
tion submitted to him, declared that the premium was to be paid 
annually, — the amount to be calculated on that basis by the ordinary 
life table, — and thereupon the company issued the policy, making 
this application part of the contract between the parties, what was 
the resuit? The agreement of the parties was that the flrst pre- 
mium was to be paid in advance; that is, the contract of insurance 
was not to take effect until the premium was paid. It was also 
agreed that the premiums were to be paid annually (that is, each 
subséquent premium was to become due and payable after the lapse 
of one year from the time the preceding premium became due), and 
the amount of each yearly payment was to be calculated on the basis 
of the ordinary life table. Naturally the next question that would 
arise would be as to the effect of a failure to pay any of the premiums 
coming due after the policy had become effectuai. Unless the con- 
tract contains a provision authorizing a forfeiture thereof for non- 
payment of premiums, a policy of life insurance which has once 
gone into effect will not be terminated by the failure to pay subsé- 
quent premiums. In such case the only right the insurance company 
has is to set off against the amount due on the policy the amount 
of the unpaid premiums, with interest thereon from the time each 
payment came due. Hence it is that the life companies make pro- 
vision for forfeiture for nonpayment of premiums, under certain 
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terms and conditions. The évidence in thie case shows that this 
question of the right of forfeiture did in fact arise, and it was an- 
swered by pressing on the attention of McMaster the provisions found 
under the head of "Benefits and Provisions Keferred to in This Pol- 
icy," in which it is provided that premiums are due and payable at 
the home office of the company, or to agents holding properly signed 
receipts; it being then stated: 

"If any premium is not tlius paid on or before the day when due, then (except 
as hereinafter otberwise provided) this policy shall become vold, and ail pay- 
ments previously made shall remain the property of the company." "After 
this policy shall hâve been in force three months, a grâce of one month will 
be allowed in payment of subséquent premiums, subject to an interest charge 
of five per cent, per annum for the number of days during which the premium 
remains due and unpaid. During said month of grâce, the unpaid premium, 
vrith interest as above, remains an Indebtedness due the company; and, in 
the event of death during the said month, this indebtedness will be deducted 
from the amount of the Insurance." 

WhevL the company, in the form of the application submitted to 
McMaster, stated that the policy would not become binding until the 
first premium was paid, the company declared that the first premium 
must be paid in advance (that is, at the time the policy would go into 
effect); but, as to the subséquent premiums, the company gave Mc- 
Master the right to say whether they should be made payable quar- 
terly, semiannually, or annually; and when he made the choice, 
agreeing to pay the same annually, that fixed the times at which the 
subséquent premiums were to corne due; and when the company ac- 
cepted this application, and made it, not only a part of, but the very 
basis of, the contract of insurance, it seems clear that the company 
must be bound by its terms. The choice given to McMaster in 
selecting the mode of payment of the premiums gave one year as the 
longest limit. He could sélect a year, or a less period; that is, a 
quarter or a half year. By electing to pay the premiums annually, 
McMaster indicated that his purpose was to hâve a year's interval 
between the dates when payment could be demanded of him; and by 
issuing the policy on an application thus worded, by calculating the 
premiums on the basis of annual payments, and stating on the face 
of the policy that the amount of the annual premium was |21 on 
each policy, and by accepting that amount from McMaster, the com- 
pany clearly agreed, on its part, that, after the taking effeet of the 
policies by the payment of the flrst annual premium, the payment of 
the subséquent premiums could only be demanded after the lapse of 
one year from the date when the preceding payment came due. The 
company, by calculating the premiums on the basis of annual pay- 
ments, and by demanding and accepting from McMaster one full 
year's premium as the payment necessary to be made to put the poli- 
cies in force, put its own construction on the application, and thereby 
showed that it understood that it was entitled to demand payment 
of the premiums by yearly installments of |21 each; and as McMaster 
had, in writing on the face of the application, stated that he wished 
the premiums to be made payable annually, there can be no doubt 
that both parties understood that the iirst premium was to be paid 
in advance, in order to give life to the contract, and that the subse- 
quant payments were to be made yearly thereafter. The company, 
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at its home office, conclnded to accept the risk, and thereupon issued 
five policies, dating them December 18, 1893, and forwarded them to 
Sioux City, where they were delivered to McMaster on December 
2feth; he paying the flrst year's premiums on the delivery of the 
policies, Grranting the contention of the company that, under the 
asual practice in such matters, the payment, although actually made 
on the 26th, is deemed to hâve been made on the day of the date of 
the policies (that being the time when the company decided to accept 
the risk), then the situation would be this: On the 18th of Decem- 
ber, 1893, the company entered into a contract of Insurance with 
McMaster, in which it was agreed that the premiums were to be 
paid annually; and the company on the 18th of December received 
the flrst year's premium in fuU, and delivered the policies. Suppose 
at the end of three months the company had demanded of McMaster 
the payment of a further or second premium; would it not hâve been 
open to him to reply that the agreement was that the payments 
were to be made annually; that the flrst payment had been made, 
and the policy was dated December 18th, and therefore the next pay- 
ment was not due or demandable until the expiration of a year 
from that date? Could the company, in response thereto, be per- 
mitted to aver: 'Œt is true, when negotiations touching this insurance 
were pending we required of you to détermine the mode in which 
the premiums were to be calculated and to be made payable. It 
is true that, in the application submitted to you for that purpose, you 
stated that the payments were to be made annually, and were to be 
calculated according to the ordinary life table, on the basis of yearly 
payments. It is true that we issued the policies on the basis of the 
application signed by you, and expressly made it a part of the con- 
tract between us. It is true, we calculated the amount of the pre- 
miums to be paid on the basis of yearly payments. It is true that 
on the face of the policies we stated that the annual premium was 
|21 on each policy. It is true that, when we delivered the policies 
to you, we demanded and received from you one full year's premium, 
and thereupon delivered to you the policies; they being dated De- 
cember 18, 1893. It is true that only three months from that date 
has elapsed, but we are entitled to now demand payment of another 
premium, because we wrote in on the face of the policies a provision 
which makes the second premium payable at the end of three months, 
and you accepted the poficies in this form; and therefore, unless you 
now pay this second premium, we will déclare the policies forfeited, 
and we will retain for our own beneflt the full year's premiums paid 
by you, although three months only of that year has elapsed." Would 
a court, either of law or equity, be justified in so construing the 
contract of the parties as to permit a forfeiture in case the assured 
did not pay the second premium at the end of three months? It is 
the well-settled rule that in construing a contract ail parts and provi- 
sions ther^of are to be considered. What constitutes the contract 
of insurance, upon which the rights of the parties in this case dépend? 
This question is answered by the suprême court in the case (already 
cited) of ÎSTational Bank v. Insurance Co., 95 U. S. 673, wherein it is 
declared that: 
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"Tlie entire application having been made, by express words, a part of Ihe 
policy, it is entitled to the same considération as if it had been inserted ax 
large in that instrument. The policy and application together therefore eon- 
stitute the written agreement of Insurance, and, In ascertaining the intention 
of the parties, fuH effect must be given to the conditions, clauses, and stipu 
lations contained in both instruments." 

Takîng up, then, for considération, tlie contract between the par- 
ties, we ûnd in one portion of it an express provision that the premiunis 
to be paid are to be paid annually, and that the amount thereof is 
to be calculated on that basis, according to the ordinary life table. 
ïurning to another portion of the contract, we find a provision which 
lequires the second and subséquent premiums to be paid at periods 
iess than one year from the date of the contract, and from tlie time 
when the first payment was made. Under the flrst provision, the 
assured cannot be required to pay the second premiums until after 
the lapse of one year from the date of the contract. Under the 
second provision, payment of the second premiums is deinandable in 
a period of Iess than one year. Thèse provisions are clearly incou- 
sistent and contradictory. The rules of construction in case contra- 
dictory provisions exist in the same contract are well settled. 
~V\Tiere, as is the fact with référence to insurance contracts, one 
party prépares the form of the contract, and requires the other party 
to accept it as thus prepared, the construction thereof must be against 
the party who prepared the contract. If possible, the contract must 
be so construed as to sustain it, and not to defeat it. If the parties 
by their own action hâve agreed upon a construction of the contract, 
that may be followed as the guide to the intent of the parties. When 
the Company, having issued the policies sued on, took action thereon, 
it demanded from McMaster a full year's premium, and he paid the 
same ; and thus both parties clearly showed that, as they understood 
the contract, it was based upon the payment of annual premiums. 
That this was the understanding of the company is further eviden- 
ced by the fact that the amount of each premium to be paid, as 
shown upon the face of the policy, is f21; that amount being entered 
under the words "Annual Premium," which are placed on the side 
of the first page of the policy, in a position to catch the eye, — being 
so placed, doubtless, so that any one interested will see at a glance 
the amount of the premium,. and period of payment. If the conten- 
tion of the défendant to the eiïect that, under the contract of the 
parties, it could rightfully demand payment of the second premium 
before the expiration of a year from the date of the policies, is sus- 
tained, it follows that the contract will be forfeited, whereas the recog- 
nized rule requires a construction that will sustain the contract, if 
that be possible. The purpose McMaster had in view in entering 
into the contract was to secure indemnity in the sum of |.5,000 to 
his estate, in case of his death; and, to secure this indemnity, he 
agreed to pay to the company the yearly sum of |21 on each policy. 
The purpose of the insurance company in entering into the contract 
was to obtain the benefit of the yearly premiums called for by the 
contract, and, to induce the payment thereof, the company agreed to 
indemnify the estate of McMaster, upon his death, in the sum of |5.- 
000; and, to secure the payment of the yearly premiums, it was fur- 
90 F.— 4 
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ther provided that under certain conditions the contract migM be f or- 
feited for nonpayment of an overdue premium. If the contracta of 
insurance be now held valid, the purpose of McMaster in entering into 
the same will be fuIflUed, as tiis estate \vill thus receive the indemnity 
he paid his money to secure. So, also, the purpose of the insurance 
Company will be fulfllled, in that it will be entitled to retain the 
premium already paid, and to be paid any other premium that had be- 
come due before the death of McMaster. If, however, the contracts 
of insurance are held to be invalid and nonenforceable, then the pur- 
pose of McMaster in entering into the same will be wholly defeated, 
and the insurance company will be allowed to avoid its promise to 
pay the amount of the policies on the death of the assured, while it 
is permitted to retain the sums paid it to secure indemnity. In effect, 
the contention of the défendant company now is that the contract of 
insurance must be construed in its favor; that it should be so con- 
strued as to defeat the purpose for which it was made, and to déclare 
it forfeited, rather than to sustain it; and, ânally, in construing 
its provisions the construction already put thereon by the parties must 
be disregarded. The pivotai point in the case is whether the con- 
tract of insurance provides on its face that the premiums were to be 
paid annually. If it does, this means that the second premium can- 
not be demanded and does not become due and payable until a full 
year has elapsed after the date of the policy. Taking into considér- 
ation the fact that the company required McMaster to designate on 
the face of the application whether the premiums were to be paid 
quarterly, semiannually, or annually; that McMaster declared his 
choice to be for annual payments, and so stated on the face of the 
application; that the company accepted the application as thus made, 
and issued policies which in terms make the application part of the 
contract; that the forra of the policies issued by the company is that 
used when the premiums are to be paid annually; that the amount 
of the several premiums to be paid were by the company calculated 
on the basis of annual payments, and the amount thereof was stated 
on the side of the policies under the heading "Annual Premium"; 
that when the company delivered the policies it demanded from Mc- 
Master, and he paid, one year's premium in full, — can there be any 
possible doubt that the parties understood that the contracts of insur- 
ance entered into between them provided for annual payment of the 
premiums? Oan there be any doubt that when McSiaster received 
the policies dated December 18, 1893, and paid one year's premiums 
thereon, he was justiâed in assuming that, if he died within one year 
from the date of the policies, his estate would receive the indemnity 
which it was his purpose to secure, even though the policies did not 
contain the provision giving one month's grâce on subséquent pay- 
ments. Suppose McMaster had diéd on the Ist of December, 1894, 
less than one year from the date of the policies; would it be open to 
the company ,to deny liability on the policies on the ground that it 
had put in the policies a provision that the second premiums were 
payable on October 1, 1894? That is exactly the daim now made 
by the défendant companj'. If the company, after accepting a prop- 
osition to insure McMaster on the basis of annual premiums, can 



M'm ASTER V. NEW YORK LIFE INS. CO. 61 

make the second premiums payable in six days less than a fuîl year, 
— which is its daim in the présent case, — it could hâve made the 
second premiums payable in three or six months, and would thus 
change the policy from one wherein the premiums were payable an- 
nually into one wherein the premiums were payable quarterly or semi- 
annually. In such case it would appear that the contract of insurance 
contained inconsistent and contradictory provisions, and in that event 
the settled rules of construction require that force shall be given to 
the provisions which will sustain the contract, rather than to those 
which would work a forfeiture thereof. 

I repeat the assumed case already stated: Suppose thèse policies 
did not contain the provision with respect to the so-called month of 
grâce in the payment of subséquent premiums, but did contain a 
provision that, if the premiums were not paid on the day they came 
due, the policies were forfeited. Suppose the contract of insurance 
had been entered into in the mode proven in this case, and the poli- 
cies, in the présent form, except as to the forfeiture clause, had been 
issued, dated December 18, 1893, and had been delivered upon the 
payment by McMaster of one full year's premium thereon, and that 
McMaster had died on the 15th of December, 1894; that is, in less 
than a year from the date of the policies. Would it be open to the 
défendant company to claim a forfeiture of the contracts, under such 
circumstances? Could the company be permitted to say: "It is true, 
we required McMaster to designate the kind of policy we were to issue, 
and he selected policies to be based upon annual payment of the 
premiums, and so stated in the application. It is true, we issued 
policies of the form used for annual payments. It is true that we 
calculated the premiums on the basis of annual payments, and stated 
the amount on the face of the policies. It is true, when we deliv- 
ered the policies, we demanded, and McMaster paid us, one year's 
premium in full. It is true, McMaster died in less than one year 
from the date of the policies. But his estate cannot recover the 
indemnity he had paid for, because we put into the policy a provision 
making the second premium due and payable on the 12th of De- 
cember, and, as McMaster had not paid this second premium, his 
estate cannot recover, even though it be true that he died in less 
than a year from the date of the policy." Would a court be justifled 
in holding that a forfeiture of the contract had happened under such 
circumstances? Would not the answer be that the application, 
which forms part of the contract between the parties, expressly pro- 
vided that the premiums were to be payable annually, and the act of 
the company in so wording another part of the contract as to require 
the second premium to be paid in a less period simply resulted in 
putting contradictory provisions in the contract, in which event the 
construction must be most favorable to the assured, and in favor of 
sustaining the policy. But it is said that in this supposed case the 
party assured died during the year for which the premium had been 
paid, and that while a court would not permit a forfeiture during 
that period, because in fact the premiums for that period had been 
paid, yet a différent rule would prevail if the party died after the 
year for which the premium was paid had elapsed, but during the 
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so-called month of grâce. If policies of life insurance were like flre 
insurance contracts, where the risk assumed by the company termi- 
nâtes at a date fixed in the contract, there might be some force in 
tlie argument; but such is net the case, and the analogy suggested is 
misleading. In flre insurance contracts the risk is assumed for a 
fixed period, and the premiums demanded and paid only keep the 
contract in force for a named and known period. When that period 
elapses the contract is at an end, unless new life is given it by a 
renewal for another fixed period, and in such cases the payment of a 
year's premiums only entitles the insured to protection against loss 
for that period. In cases of life insurance under policies such as are 
sued on in this case, the contract of insurance, when once it takes 
effect by payment of the first year's premium and delivery of the 
policies, does not terminate at the end of the year, but it is a contract 
for the life of the assured. In other words, when the company in 
this case issued thèse policies under date of December 18, 1893, re- 
ceived payment of the flrst premiums thereon, and delivered the poli- 
cies to McMaster, the company agreed on its part to pay the amounts 
called for in the policies to the estate of McMaster upon his death, 
whenever that event might occur. If the policies contained no pro- 
vision for the forfeiture thereof, no further payment on part of Mc- 
Master would hâve been needed to keep the policies in full force. 
Ail the company could demand in such case would be the right to set 
off against the amount of indemnity it had bound itself to pay the 
amount of the premiums remaining unpaid, with interest thereon. 

ïhe fact being proven that the first premiums on the policies were 
in fact paid to the company, and that the policies were delivered to 
McMaster, it follows that, from the time of the delivery of the poli- 
cies, McMaster had contracts which bound the company to pay his 
estate the sum of $5,000 on his deatL By their terms the policies 
of insurance, as contracts, extend, not from year to year, but from 
their date (December 18, 1893) until the death of McMaster, when- 
ever that might occur. The payment of the first premium and the 
delivery of the policies put them into effect for this period, and not 
solely for one year, subject to the right of forfeiture secured to the 
company. Therefore when McMaster died, on the 18th of January, 
1895, the company was bound to pay to his estate the amount called 
for by the policies, unless the same had become forfeited under some 
provision thereof securing the right of forfeiture to . the company. 
The provisions of the policies already quoted in full do not déclare 
that the same shall be forfeited if a premium comes due and is not 
then paid, but it is declared that during one month after a premium 
becomes due the company will decree the unpaid premium to be an 
indebtedness due the company, running at interest, and that, if the 
assured dies during this month of grâce, the amount of the unpaid 
premium, with interest, will be deducted from the sum due on the 
policy. Under this clause of the policy, to entitle the company to 
déclare the contract forfeited it must appear that a premium has be- 
come due and demandable, that a full month has elapsed since the 
premium became thus due, and that during this month the amount 
of the premium, with interest, has not been paid, and that the assured 
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is still living. If during the so-called month of grâce the premium 
is paid, with interest, or if the party insured dies, the right of for- 
feiture does net accrue, and the policies remain in full force. The 
so-called month of grâce does not begin to run until a premium be- 
comes due and demandable from the person insured, and thus we 
corne back to the question, when did McMaster become bound to pay 
the second premiums on the pohcies sued on? If the payment of 
the second premiums could not be properly demanded of him until 
the expiration of one year from the date of the policies, then the 
second payment did not become due until December 18, 1894; the 
month of grâce would not begin to run until that payment became due, 
and, being a calendar month, it would extend to and would iuclude 
the 18tb day of January, 1895, on the morning of which day McMas- 
ter died. Therefore it is that the company claims that the second 
premium became due and payable on December 12, 1894. If the 
contract between the parties, when considered in ail its clauses and 
provisions, shows that it was agreed and understood between the 
parties that the second premium was to become due and payable on 
December 12, 1894, then it is clear that when McMaster died the poli- 
cies had become forfeited, and, of course, no recovery thereon can be 
had. If, however, the contract shows that McMaster contracted with 
the company on the basis of payments to be made annuallj, and the 
company dealt with him on that basis, but, to serve the interests of 
its own agents, it, without consulting McMaster or calling his atten- 
tion thereto, introduced a provision into the policy which makes the 
second premium payable in less than a year, and it thus appears that 
in the same contract there are to be found inconsistent and contra- 
dictory statements and provisions, then, under the settled rules of 
construction, the court should give force to those provisions which will 
prevent a forfeiture, which will sustain the contract, and will be most 
favorable to the assured, disregarding those which would lead to the 
contrary resuit. But it is said the company was justiâed in what it 
did with respect to making the second premium due and payable in 
less than a year, by reason of the statemént written into the face of 
the application, asking that the policy be dated the same as the ap- 
plication, and that it is not open, in an action at law, to show that 
thèse words were not in the application when the same was signed 
by McMaster, but had been written in the application, after it had 
been signed, by the agent of the company ; and therefore thèse words 
must be taken to be the act of McMaster, upon which the company 
had a right to rely. The provisions of section 1750, Code lowa, were 
in force in 1893, when thèse contracta of Insurance were entered into, 
and this statute makes the act of a soliciter or other agent acting for 
the company the act of the company, and not the act of the applicant 
for insurance. In the case of Insurance Co. v. Chamberlain, 132 
U. S. 304, 10 Sup. et. 87, this statute was construed by the suprême 
court with respect to a life policy issued by a foreign company in 
lowa, it being held that: 

"This statute was in force at the time the application for the policy in suit 
was taken, and therefore governs the présent case. It dispenses with any 
iaquiry as to whether the application or the policy, either expressly or by 
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necessary Implication, made Boak the agent of the assured In taklng sueh 
application. By force of the statute he was the agent of the company lu 
soUcltlng and procurlng the application. He could not by any act of his 
shabe off the character of agent for the company. Nor cbuld the company 
by any provision in the application or policy convert blm Into an agent of the 
assured. If It could, then the objeet of the statute would be defeated. * * * 
His act in writing the answer which is alleged to be untrue was, under the 
clrcumstances, the act of the company." 

The case just cited was an action at law based upon a lif e insiuance 
policy issued on the life of Klchard Stevens. The défendant company 
pleaded that in the application signed by Stevens there was a mis- 
statement of a material fact, in that it was therein stated that Stevens 
had no other insurance on his life, whereas in fact he had, when the 
application was signed, a large amount of insurance in coopérative 
companies. On the trial before the jury the court permitted the 
plaintiff to show by oral testimony that the answer to the question 
about other insurance was written into the application by the agent 
of the insurance company after he had been informed by the appli- 
cant that he held this co-operative insurance. The suprême court 
affirmed the action of the trial court; holding that under the statute 
of lowa it was open to the plaintiff to prove by whom the statement 
in the application had in fact been written, and that, it appearing 
from the évidence that the statement was written by the soliciting 
agent of the company, it must be held, in law, to be the act of the com- 
pany, and being its act, and not that of the assured, it could not be 
relied on to defeat a recovery on the policy, even though it appeared 
that it was so written into the application before Stevens signed the 
same. Under the ruling of the suprême court in the case just cited, 
it must be held that it is open to the plaintiff to show that the words, 
"Please date policy same as application," were written into the ap- 
plication, not by McMaster, but by the agent of the company, and that 
they were so written after the application had been signed by Mc- 
Master, and without his knowledge or assent. As the proof is clear 
that thèse words were thus written into the application by the agent 
of the company, and withoùt the knowledge of McMaster, it is settled 
that the placing them in the application was, in law, the act of the 
coinpany, and not that of McMaster; and the company cannot rely 
on its own act, done without the knowledge or assent of the assured, 
as a ground for estopping the assured or his représentative from 
claiming that under the contract of insurance the premiums were to 
be paid annually. But furthermore the company did not in fact com- 
ply with the clause thus written into the application. That requested 
that the policies should bear the same date as the application, which 
was December 12, 1893. The policies, when issued, were dated De- 
cember 18, 1893; and thus the company refused to comply with the 
request written into the application. Having refused the request 
as made, upon what theory can it be said that it made the second 
premium payable on December 12, 1894, at the request of the assured ? 
Neither on the face of the application nor in any other way was such 
a request made by McMaster or by any one else. The company, by 
its own act, not requested or authorized by McMaster, chose to write 
into the policy the provision making the second premium come due 
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at a time less than one year after the date of the policy; and tliere 
exists no ground for the claim that McMaster was bound by the act 
of the Company, by way of estoppel or otherwise. 

But it is contended on behalf of the défendant that when the poli- 
eies were delivered to McMaster they contained the provision making 
the second premium due and payable on December 12, 1894, and by 
accepting them with this provision he indicated his consent to this 
change in the time of payment. If the évidence proved that the 
Company called McMaster's attention to this provision of the policies, 
and that he assented tbereto, there would be foundation for the claim 
made; but the évidence proves that his attention was not calIcd to the 
provision, and that he accepted the policies and made payment there- 
for without reading the same, in reliance upon the statement of the 
agent of the company that the policies were in exact accordance with 
the terms previously agreed upon. There is nothing therefore in the 
facts proven from which it can be inferred that McMaster ever know- 
ingly assented to the provisions now found in the policies, whereby 
the second payment of the premium was made payable at a date less 
than one year from the date of the policies. But it is said that, even 
though he did not read the policies, he had the opportun! ty to do so, 
and therefore that it must be held that he agreed to accept and be 
bound by the contracts in the form in which they were delivered and 
accepted. Granted. What do tbe contracts, properly construed, re- 
quire with respect to the payment of the second premiums? Turn- 
ing to that part of the contract set forth in the application, there is 
the statement, in plain words, "Premium payable annually." The 
policies are dated December 18, 1893, and the iirst premiums were 
paid on December 26th; but, under the custom of insurance compa- 
nies, it is considered the ëame as though paid on the 18th, the date 
of the policies. Certainly, under this clause of the contract, the sec- 
ond payments could not become due or be claimed until the lapse of 
one year from December 18, 1893. Turning to another clause of the 
contract, we ând a provision making the second premium due and pay- 
able in less than one year from the date of the policies. Are thèse 
provisions consistent, or are they inconsistent and contradictory? If 
inconsistent and contradictory, then it is the settled law that force 
shall be given to the provision that maintains the life of the contract, 
and that protects the assured rather than the company, through whose 
fault thèse inconsistent and contradictory provisions hâve been intro- 
duced into the contracts. Admitting, therefore, that McMaster is 
to be bound by the contracts in the form in which they were delivered, 
he can only be held bound by the légal construction thereof as a 
whole; and thus we come back in every instance to the crucial ques- 
tion, do thèse contracts contain contradictory provisions with respect 
to the time when the second premium could be rightfully demanded 
from McMaster? Upon that question dépends the resuit in the case. 

But it is further contended that there is some évidence tending to 
show that McMaster did not intend to make a second payment of 
premiums on thèse policies, and therefore his représentative ought 
not to recover thereon, as McMaster died after the year for which he 
had paid the premiums had expired. If policies of life insurance 



56 90 FHDERAIi REPORTBK. 

were like flre policies, in that they terminale at a fixed date, there 
might be some force in this argument; but as already stated, and as 
expressly ruled in Insurance Co. v. Statham, 93 U. S. 24, and Thomp- 
son V. Insurance Oo., 104 U. S. 252 (cases already cited), contracts of 
life insurance, sucli as those sued on, are good for the lifetime of the 
assured. Therefore, when McMaster died thèse policies were in force, 
unless they had become forfeited under the provisions of the policy. 
There is nothing in the évidence which tends to show that McMaster 
intended to waive any benefit or protection thèse contracts would give 
him, or to yield up any right vrhich his estate might lawfully assert 
thereunder in the event of his death. There is some évidence tending 
to show that McMaster contemplated taking a policy in another Com- 
pany in lieu of part of his insurance in the défendant company, but 
this purpose had not progressed so far that he had released the défend- 
ant company from its liability on the policies sued on, nor can it be 
known, if McMaster had lived, whether in fact he would hâve flnally 
forfeited any part of this insurance or not. During his lifetime he 
had done no act which released the company from its obligations, 
and therefore the company is bound to the payment of the sums called 
for by thèse policies, unless it be held that the same, when McMaster 
died, had become forfeited for nonpayment of the second premiums 
due on the policies, and which forfeiture could not be claimed, unless 
it be true that a full calendar month had elapsed between the date 
when thèse premiums could be lawfully demanded and the date of 
McMaster's death. To sustain the plea of forfeiture, it must be held 
that the parties had contracted and agreed that the second premiums 
should come due in a period less than one year from the date of the 
policies. If there is doubt on this question, — if the contracts between 
the parties contain contradictory provisions on this point, — then the 
court is required to look at, and give due weight to, the acts of the 
parties with référence to the contracts, and to apply the rule that 
forfeitures are not favored, and that the construction must be against 
the party who prepared the contract. Can there be any doubt, under 
the évidence in this case, that the parties understood and agreed that 
the insurance furnished to McMaster was to be based upon the pay- 
ment of premiums annually? Can there be any doubt that the com- 
pany calculated the amount of the premiums on the basis of annual 
payments? Can there be any doubt that McMaster paid the sums 
demanded of him, and received the policies, upon the understanding 
that the subséquent premiums were to come due annually, and not 
at some shorter period? In short, can there be any doubt that both 
parties dealt with each other upon the express agreement that the 
flrst premium was to be paid do wn when the policies were delivered, 
and the second premium was to come due in one year? Can there be 
Any doubt that upon the face of the application, which is an essential 
part of the contract between the parties, it is written that the pro- 
visions are to be payable annually? The policies are dated Decem- 
ber 18, 1893, and did not take eiîect, actually or constructively, before 
that date. The premiums, being payable annually, are to be paid 
then, — the first as of the date of policies, and the subséquent premiums 
annually thereafter. But the company now claims that by its own 
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act it placed in the coniracts a clause which enables it to demand 
the payment of the second premiums in less than one year from the 
date of the policies. Thus, the company, by its own act, and without 
the actual knowledge or assent of McMaster, bas made thèse con- 
tracts of insurance self-contradictory; and, this being so, then the 
construction ought to be against the company, against the forfeiture, 
and in favor of that construction which carries out the real agreement 
and understanding which the évidence demonstrates existed between 
the parties to thèse contracts. 

If free to give judgment according to my own view of the questions 
involved, I should find for the plaintifE; but, as already stated, the cir- 
cuit court of appeals held in the equity case that there could be no 
recovery on the policies, at law or in equity, and I deem it my duty to 
follow this ruling, leaving it to the plaintiff to carry this action at 
law before that court for its further considération; and therefore, 
while my opinion is with the plaintiff, the judgment must be for the 
défendant 



YATES et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Cire ait. October 3, 189S.) 

No. 432. 

1. SniTS BT United Statks— Evidence dp Crédits— Proof of Présentation 

OF Claim. 

Under Kev. St. § 951, to render admissible évidence of a crédit in a suit 
by the United States against an oflBcer, unless brought within tlie excep- 
tions therein stated, évidence in some form from the boolss of the treas- 
ury, showing that the claim, accompanied by the proper vouchers, bas 
been presented to the accounting ofôcers, is indispensable, and proof of 
such présentation cannot be made by paroi. 

2. Same— Set-Opf — Proof of Disaixowanoe. 

In such suit any crédit claimed by défendant, légal or équitable, whether 
arising out of the transaction sued on or not, may be allowed as a set-ofE; 
but to authorize the court to admit évidence of such claim it must be 
shown that it bas been presented to the accounting officers of the treasury 
and disallowed, and, while no particular form of disallowance is essen- 
tial, mère suspension of action is not a disallowance. 

8. Trial — Exceptions to Instructions— Time for Takino. 

The correctness of instructions given or refused cannot be considered 
by an appellate court unless exception to the action of the trial court was 
talien before the jury retired. 

4. Revibw — Instructions- SDFPici'ENcy of Beoord. 

A charge given by the court is presumed to hâve been applicable to 
the case made by the évidence, and cannot be reviewed unless the plain- 
tiff in error présents to the appellate court ail of the évidence, or ail ot 
that portion bearing on the point in controversy, with a statement in the 
bill of exceptions showing such fact. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

Barclay Henley and S. V. Costello, for plaintiffs in error. 
Samuel Knight, Ass't U. S. Atty. 

Before GILBERT and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 
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HAWLEY, District Judge. This is an action against C. H. Yatea, 
as United States Indian agent at Round Valley Indian Agency in Cali- 
fornia, and the sureties upon his officiai bond, to recover the sum 
of 13,390,15. The câse:'was tried before a jury, and resulted in a 
judgment being entered in favor of the United States for the sum 
of $967.45. In the assignment of errors it is claimed that the court 
erred "(1) in rejecting the testimony supporting and disallowing the 
item of $80 paid to Lillenthal & Co. for coal in the second quarter 
of 18Ô0; (2) in rejecting the testimony in support of and disallow- 
ing the item of $75 paid Thomas A. Cox & Co. for seeds purchased 
in the third quarter of 1890; (3) in disallowing the item, and the 
testimony in support therèof, of $117.85 for services and expenses 
rendered and incurred by said défendant Yates in month of July, 
1890, in traveling from the Round Valley Indian réservation in 
Mendocino county to a certain point in Shasta county, — ail being 
done under the orders of the commissioner of Indian aflairs issued 
to said Yates under date of June 12, 1889." There are a great num- 
ber of other items in the assignments of errors, but the above are 
the only ones relied upon by the plaintiffs in error. From the bill 
of exceptions it appears that the case was regularly called for trial 
and a jury was impaneled on February 9, 1897; but, for reasons here- 
inafter stated, that jury was dismissed, and the case was tried be- 
fore another jury on June 1, 1897. 

The item of $80 for coal had not been allowed by the accounting 
oiHcers of the treasury department for the reason that "no vouchers 
are furnished in support of disbursejnents claimed; no évidence 
of payment bas been furnished." In respect to this account the 
following testimony was given by Mr. Yates: 

"Q. Mr. Henley: What hâve you to say about this item of ?S0? A. I 
hâve a copy of the authorizing letter and Mr. Lillenthal's receipt. The 
Court: Where is the évidence that it was transmitted to Washington? A. 
I forwarded this bill that he sent me wlth my quarterly report to Washing- 
ton. It probably could not be found. I hâve the authorizing letter for the 
purchase, and Mr. Lillenthal's receipt for the money. Mr. Henley: For 
$80? A. Yes. Mr. Henley: We think that ought to be permitted to go to 
the jury. The Court: This case was continued for the very purposé of 
allowing Mr. Yates to employ some one to go to the treasury department, 
and get a transcript that would show that thèse vouchers had been pre- 
sented, or rejected, or disallowed. I cannot permit this to go to the jury, 
and I shall hâve to sustâln the objection to it." 

The item of $75 paid Cox & Co. for -seeds was not allowed by the 
accounting officers of the treasury department because the "agent 
présents no receipt for alleged disbursement; no évidence of pay- 
ment of $75 furnished." In relation to this account Yates testifled : 

"I linow I paid it at the time, and got a duplicate receipt, whieh I hâve hère 
now. Mr. Knight: I object to that. Q. Has that ever been presented to the 
department? A. The original has. Q. Is there any évidence in this account 
that it has been so presented? A. Not that 1 know of. • • • The Court: 
I shall hâve to rule that out." 

Section 951 of the Revised Statutes provides that: 

"In suits brought by the United States against individuals no claim for a 
crédit shall be admitted, upon trial, except such as appear to bave been 
presented to the accounting officers of the treasury, for their examination. 
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and to hâve bcen by them dlsalloweci. In whole or in part, unless It is proved 
to the satisfaction of the court that the défendant is, at the time of the trial, 
in possession of voucliers not before in bis power to procure, and that he was 
prevented from exhibitlng a daim for such crédit at the treasury by ab- 
sence from the United States or by some unavoidable accident." 

In U. S. V. Gilmore, 7 Wall. 491, the défendant was a receiver of 
public moneys, and upon the trial claimed a crédit for the hire of 
certain clerks employed by him as such depositary, and oflered 
proof in support of the demand. The attorney of the United States 
objected to the admission of the évidence upon the ground that it 
must first be shown that the claim had been exhibited to the proper 
accounting officer of the treasury and disallowed, and that the 
exhibition and disallowance could be proven only by the certificate 
of such officer. The trial court stated that it would permit the 
évidence, and control the matter by instructions to the jury. Gil- 
more then testified that he "presented thèse claims to the account- 
ing ofQcer, and they were dis.allowed." The suprême court, after 
referring to the provisions of the statute above quoted, said: 

"If the claims were not presented until after the account was closcd upon 
the booliS of the treasury, still it was necessary to submit them for examina- 
tlon to both those officers [auditor and first comptroller]. The action of both 
was necessary. A transcript showing that action would hâve been suf- 
fieient. Paroi évidence In such cases is wholly inadmissible. Evidence from 
the bocks of the treasury in some form is indispensable. • ♦ * The court 
should not hâve permitted any proof of the elaims to be given until the proper 
foundation for it had been laid. When the défendants failed to produce 
the évidence necessary to warrant the introduction of such testimony, ail 
which had been given should hâve been excluded, and the claims withdrawn 
from the considération of the jury. To allow them to remain in the case 
was an error, and any Instruction given afterwards, short of their with- 
drawal, was unavaillng to cure it The course proposed to be pursued when 
the objection by the district attorney was tal^en could hardly fail, uuder 
any circnmstances, to mislead and confuse, and to prevent the proper trial 
of the cause. * * • Whether the testimony in support of the claim was 
properly in the case was a question for the court, and not for the jury." 

U. S. V. Giles, 9 Cranch, 212, 237; Watldns v. U. S., 9 Wall. 759, 
764; Halliburton v. U. S., 13 Wall. 63, 65; Eailroad Co. v. U. S., 
101 U. S. 543, 548; U. S. v, Fletcher, 147 U. S. 664, 667, 13 Sup. Ot. 
434; Alexander v. U. S., 6 C. C. A. 602, 57 Fed. 828, 832; U. S. v. 
Patrick, 20 C. C. A. 11, 73 Fed. 800, 805; U. S. v. North American 
Commercial Co., 74 Fed. 146, 152; U. S. v. Smith, 1 Bond, 68, Fed. 
Cas. No. 16,321; U. S. v. Duval, Gilp. 356, Fed. Cas. No. 15,015. 

No évidence was presented by the défendants which brought ei- 
ther of thèse items within the exceptions mentioned in the statute. 
The court did not err in its rulings in référence to thèse accounts. 

The record in relation to the account of |117.35, which was set 
up as a counterclaim to this action, is presented in such a confusing 
and unsatisfactory manner as to make it impossible to détermine 
whether the account bas been allowed by the government or not. 
The record shows that the government, in making out its case, in- 
troduced the transcript of accounts of défendant Yates as Indian 
agent, showing upon their face a balance due the government of 
$3,390.15. But the transcripts of accounts are not embodied in the 
record, and there is nothing presented which shows what spécifie 
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accounts had been allowed by the accounting officers of the treas- 
ùry. In the counterclaim set up by the défendant Yates there was 
a claim for an allowance against the government for $160.15 for 
traveling expenses, consisting of two items, — one of |117.35 and one 
of $42.80. The bill of exceptions states that the documentary évi- 
dence introduced by the plaintiff showed that the only crédit 
claimed by the défendant Yates as traveling expenses, disallowed 
by the accounting oificers of the treasury department, and not al- 
lowed or found for the défendant, was an item of $40.25. The state- 
ment of différences with référence to this item is as f ollows : 

"This trip was made from agency to San Francisco, February 27 to March 
10, 1887, to make new bond and deposit balance. The maldng of a new bond 
being a matter personal with the agent, the expenses attending it are not 
properly ehargeable to the United States, and, there being no authority or 
necesslty to make a trip to San Francisco to deposit funds, the amount is 
disallowed." 

This statement, without comment, clearly shows that the court 
did not err in excluding this item. 

The plaintiffs in error introduced a letter from acting commis- 
sioner of Indian affairs, dated Washington, July 12, 1890, addressed 
to C. H. Yates, Ukiah, Cal., as f ollows: 

"Eeplying to your letter of the 27th ult, in whlch you ask that certain 
traveling expenses, amounting to 5160.15, incurred by you whlle agent at 
Eound Valley agency, Cal., and which were approved by letters from this 
office of April 23 and May 29, 1890, be paid, you are inf ormed that the money 
for thèse expenses cannot be placed to your crédit, as you are no longer in 
service. You are advised to forward to this office the vouchers retumed to 
you in the letters already quoted. When received, they will at once be 
forwarded to the accounting offlcer of the treasury, by whom payment will 
be made In the final settlement of your accounts. 

"Respectfully, J. T. Morgan, Commissioner." 

With référence to this claim, the following proceedings then took 
place, as shown by the bill of exceptions : 

"The Court: You got crédit for that? A. No, sir. Mr. Henley: He ought 
to hâve it. Mr. Knight: What is the amountî A. Mr. Henley: ,1160.15. 
The Court: It Is allowed In the account. Mr. Henley: My impression is 
that there was another allowance in the account. * • • Mr. Henley: 
Thèse two items ($117.35 and $42.80) are not allowed in the account, Mr. 
Yates? A. No, sir; that letter was received after I ieft the réservation." 

Cross-examination: "Mr. Knight: What steps did you take to présent your 
claim for traveling expenses set up in your counterclaim to the accounting 
officers at Washington? A. I forwarded the receipt for my expenses and 
a copy of the authorizatlon for the trip I had made." 

The witness further testifled that his claims were forwarded to 
Washington before the letter of the acting commissioner, which is 
quoted above, had been sent; that the expenses were for a trip to 
Shasta county, as he was instructed to do; and stated that he had 
no évidence hère of the fact that he sent on thèse vouchers by reg- 
istered mail. , 

In the charge of the court to the jury, which was in ail respects lib- 
éral to the défendants, some 20 or more items were speciflcally dis- 
allowed, including the item of $40.25 for traveling expenses in giv- 
ing, bond. The court, with référence to thèse items, said: 
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"The total amount of thèse Items, as I hâve them hère, is $942.86, for whlch 
there is no sufficient explanation or évidence sufflcient to overcome the prima 
facie évidence of the transcripts. You will therefore find for the United 
States for this amount and interest, in any event. I now call your atten- 
tion to certain items whieh are in dispute. You vs'ill add to thls amount of 
.15942.86, which has been proven as an indebtedness, the amount of sucli 
other items as you may flnd he has not accounted for." 

The court then enumerated speciflcally 30 or more items. In this 
enumeration are only 2 items for traveling expenses, as follows: 

"In the second quarter of 1890, two claims are made for traveling expenses, 
one being in the sum of |25.75, and the other for $49.50. It is claimed that 
thèse expenses hâve been allowed by the commissioner of Indian afCairs, 
and should hâve been allowed by the accounting ofHcers." 

At the close of the charge the following colloquy occurred be- 
tween counsel and the court: 

"Mr. Henley: Your honor did not say anything about the counterclaim. 
The Court: The counterclaim consists of the traveling expenses, which I bave 
allowed in fuU. Mr. Henley: It is not adverted to hère,— only a small por- 
tion, which I can give to your honor. The Court: Traveling expenses. 
S40.25, for making a new bond, I do not aJlow, and hâve so iustructed the 
jury. Mr. Henley: Then there is the amount of $117 and something. It 
is not in this statement of différences. The Court: In the statemeut of dif- 
férences there is a charge of $25.75, and another of $49.50, maliing $75.25. 
I will leave it to the jury to détermine whether the authorization you rcfer 
to covers those charges." 

The court then read the letter of the commissioner, heretofore 
quoted, and said: 

"I assume, Mr. Henley, that thèse charges for traveling expenses are the 
traveling expenses for which Mr. Yates has claimed crédit. Mr. Henley; 
That Is not so. I can show that to your honor in a moment. There are only 
two items of traveling expenses in this statement whieh hâve been disallowed. 
One of those items is embraced in the $160. The Court: There is one item 
of $40.25 for executing a bond which cannot be allowed. Mr. Henley: We 
are entitled to a crédit of $117. There cannot be any dispute about that 
at ail. It is not mentioned any place in this statement of différences. I 
set it up as a counterclaim. The justice of it is admitted there by the 
letters from the Indian commissioner. The Court: I cannot further con- 
sider that now. I will leave it to the jury. There is no such Identification 
of the items as will authorize the court to entertain the amount you mention 
as a counterclaim. The letter was written after Yates went ont of office. 
Mr. Henley: And which he wrote for after he got ont of ofBce, because he 
had finlshed up his business then, and received that letter from the depart- 
ment. AU I want is the allowance which the department says he is entitled 
to. * * * The Court: The most X can do is to allow you voueher No. 4 
for the first quarter, 1890, $25.75, and voueher No. 4 second quarter, 1889, 
for $49.^, to go to the jury with the letter of Jaly 12th. • * * Mr. Knight: 
It is impossible to identify thèse items with the authorization, because the 
very fault the department finds is that there were no vouchere submitted. 
Mr. Henley: The letter says vouchers were submitted and receipt acknowl- 
edged. There It is in that letter. The Court: 'You are advised to forward 
to this office the vouchers.' * « * You can take an exception to the court' s 
charge. I cannot delay the case." 

There is no compétent évidence in the record that any voueher 
was presented to the accounting ofl&cerg, as requested by the letter 
of the commissioner. Ail presumptions are in favor of the judg- 
ment. In order to secure a reversai or modificatian of the judgment 
the plaintiffs in error must affirmatively show that the item of 
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1117.35 was disallowed, in whole or in part. This they hâve failed 
to do. The proper évidence te show that a claim has been disal- 
lowed by the accounting offlcer is by the transcript from the books 
of the treasury. No particular form is essential to the allowance 
or disallowance of a claim, but a mère suspension of action is not 
a disallowance. U. S. v. Fletcher, 147 U, S. 664, 667, 13 Sup. Ct. 
434. 

In Watkins v. U. S., 9 Wall. 759, 765, the court said: 

"Wliether the claim for crédit is a légal or équitable claim, If It has been 
duly presented to the accounting offleers, and has been by them disallowed, 
it is the proper subject of set-ofC under that act, but it cannot be adjudicated 
in a fédéral court unless it has been so presented and disallowed. U. S. 
V. Wilkins, 6 Wheat. 143. The rejection of such a claim by the accounting 
officers constitutes no objection to it as a claim for set-off, as it cannot be 
admitted in évidence unless it has been presented and disallowed, as requlred 
by the act of congress. U. S. v. Macdaniel, 7 Pet. 11; U. S. v. Ripley, Id. 
25. Such claims as fall within that act are not specifically deflned, and in 
View of that fact this court has held that the act Intended to allow the de- 
fendant the full beneflt at the trial of any crédit, whether it arlses out of the 
partieiilar transaction for which he was sued or out of any distinct and inde- 
pendent transaction wWch would constitute a légal or équitable set-off, in 
whole or in part, of the debt for which he is sued, subject, of course, to the 
requirement of the act that the claim must hâve been presented to the proper 
accounting ofHcers, and hâve been by them disallowed. U. S. v. FUlebrown, 7 
Pet. 48." 

See, also, U. S. v. Robeson, 9 Pet. 319, 324; Gratiot v. U. S., 15 
Pet. 336, 371; U. S. v. Eckford, 6 Wall. 484, 491; U. S. v. Patrick, 
20 C. 0. A. 11, 73 Fed. 800, 807. 

It is claimed that the court erred in failing to give certain in- 
structions asked for by the plaintiflfs in error; but it is not shown 
that any exceptions were taken thereto before the jury retired to 
deliberate upon their verdict, and, under the décisions of this court, 
we are not authorized to review the action of the court in this re- 
spect. Bank v. McGraw, 22 C. C. A. 622, 76 Fed. 930, 935, 936, and 
numerous authorities there cited; Telegraph Co. v. Baker, 29 C. G. 
A. 392, 85 Fed. 690. 

With référence to the charge of the court to which an exception 
was allowed, the presumption is that it was applicable to the case 
presented by the évidence, unless there is something in the record 
to the contrary. The burden of proof to show error is upon the 
party who asserts it, and to maintain his position he must either 
présent to the appellate court ail of the évidence, so that the re- 
viewing court can see for itself what the évidence was, or présent 
in his bill of exceptions that portion of the évidence which bears 
upon the point in controversy, with a statement that no other évi- 
dence was submitted. As was said in TJ. S. v. Patrick, supra, "the 
plaintiffs in error hâve done neither." The judgment of the circuit 
court is afQrmed, with costs. 
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ROBBRTSON v. BLAINE COUNTY. 

(Circuit Court of Appeals, Ninth Circuit Oetober 3, 1898.) 

No. 441. 

1. Limitations— Action against Cotjnty— Liabilitt of Former Countt, 

An action against a eounty to enforce a liability arising from an In- 
debtedness of a former eounty ebarged upon thie new eounty by the act 
creating it is upon a specialty ereated by the statute. As no liability 
against the new eounty could arlse from the original obligation alone, 
such obligation Is but an élément in the cause of action, the statute being 
the other and indispensable élément; hence limitation against such ac- 
tion runs only from the création of the new eounty, and not from the ma- 
turity of the original debt. 

2. Same— Indebtedness Patable from Spécial Fdnd. 

A eounty cannot plead limitation to an action against it to enforce an 
obligation payable from a partieular fund without first showing that it 
has provided such fund. 

In Error to the Circuit Court of the United States for the District 
of Idaho. 

This action was eommenced September 30, 1897, by the plaintifE in error, 
to recover a judgment against the défendant in error for the sum of $10,590, 
with Interest, the amount alleged to be due on certain bonds and coupons 
issued by Alturas eounty, Idaho, under and in pursuance of an act of the 
législature of the state of Idabo entitled "An act provldlng for the érection 
of a court house and jail at Hailey, the eounty seat of Alturas eounty," ap- 
proved February 8, 1883. The bonds were issued May 1, 1883, and were 
made payable November 1, 1891. The législature of Idaho, in 1895, passed 
an act entitled "An act to abolish the counties of Alturas and Logan. and to 
create and organize the eounty of Blaine," approved March 5, 1895. This 
aet provides: Section 1: "ïhe counties of Alturas and Logan are hereby 
abolished, and the eounty of Blaine is hereby ereated, embracing ail of the 
territory heretofore included within the boundary Unes of said Alturas and 
Logan counties." Section 7: "AU valid and légal indebtedness of Alturas and 
Logan counties shall be assumed and paid by the eounty of Blaine." Section 
8: "* ♦ • Ail rights of action now existing in favor of, or against, said 
Alturas or Logan eounty, may be maintained in favor of or against Blaine 
eounty." Sess. Laws Idaho 1895, pp. 31, 33. It appears from the aver- 
ments of the amended complaint: That the aet authorizing the issuance of 
the bonds provided that "the board of eounty eommissioners of said eounty 
shall, at the time of levy of eounty taxes, inelude therein a levy of suiHcient 
tax to meet the interest and principal of said bonds as the same shall be- 
eome due, and the tax so levied shall be known as the court-house bond tax, 
and shall be eollected as other taxes are eollected, and shall constitute a 
separate fund, and shall be used for no other purpose. And for the payment 
of said bonds, principal and interest, ail the taxable property of said eounty 
is hereby pledged." That said bonds and coupons were, as they respeotively 
matured, presented £or payment to the treasurer of Alturas eounty, while it 
existed, and to the treasurer of Blaine eounty since the création thereof, 
and payment thereon demanded by the holder thereof; and that the pay- 
ment thereof, or any part thereof, was refused, on the ground that there was 
no money in the treasnry applicable to their payment. That the eom- 
missioners of Alturas eounty neglected and refused to levy any tax to 
meet the Interest and principal of said bonds as they became due. That on 
February 7, 1889, the législature of Idaho divided Alturas eounty, and from 
Its territory formed the counties of Elmore and Logan, and gave other por- 
tions to Bingham eounty, provision being made for apportioning the indebt- 
edness, exeept the bonded eourt-house indebtedness, whlch was to remain 
the indebtedness of Alturas eounty. That on the 18th of March, 1895, the 
législature of Idaho passed an act creating the eounty of Lincoln out of the 
territory of Blaine eounty, apportioning the Indebtedness between said coun- 



64 80 FEDERAI^ REPORTER. 

tieg, the Iwnded court-hotise Indebtednes» of Alturas belng toehided aa part 
o( the Indebtedness of Blaine county. Slnce the création of Lincoln county, 
sueh proceedlngs baye been had that Blaine county bas a judgment against 
Lincoln county for its proportion of sald Indebtedness, Including the court- 
house bonded Indebtedness of Alturas county. Blaine Co. v. Lincoln Oo., 52 
Pac. 165. To the original complalnt the défendant Interposed a demurrer 
upon two grounds: (1) That the sald complalnt does not state facts suffl- 
cient to constitute a cause of action; (2) that the alleged cause of action In 
the complalnt is barred by the provisions of section 4052 of the Revlsed 
Statutes of the State of Idaho. This section, In prescribing the tlme wlthin 
whlch suit may be brought, reads as follows: "Sec. 4052. Wlthin flve years: 
An action upon any contract, obligation, or llablllty founded upon an Instru- 
ment In wrlting." The court sustained thls demurrer. Robertson v. Blaine 
Oo., ^ Fed. 735. The complalnt was thereafter amended. A slmilar de- 
murrer was Interposed thereto, and sustained, and judgment thereafter ren- 
dered In f avor of the défendant for Its costs. 

Selden B. Kingsbury, for plaintifl. 
Lyttleton Price, for défendant. 

Before GILBEET and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge (after stating the facts). Did the 
court err in sustaining defendant's demurrer? Is this action barred 
by the statute of limitations? The entire argument on behalf of 
the défendant clusters around the proposition that this is an action 
upon the original bonds, and not upon a debt growing out of them 
created at a subséquent date; that the act creating the county of 
Blaine simply provided that Blaine county should assume the pay- 
ment of the bonded indebtedness of Alturas county; that it did 
not in terms croate any new debt or obligation, but simply recog- 
nized the validity of the obligation created by Alturas; that there 
was no change as to the time when said bonds should become due; 
that Blaine county agreed to pay the bonds, stepped into the shoes 
of Alturas county, and was to pay just as Alturas would hâve paid 
them had it lived; that it assumed ail the burdens and became 
inyested with ail the rights and privilèges that Alturas would hâve 
possessed if Blaine county had not been created; that, if Alturas 
had continued to exist in the same condition it was when the bonds 
were issued, it could hâve successfuUy pleaded the statute of limita- 
tions. The proposition contended for is tersely stated in its brief 
as follows: 

"If plalntlff bas an action at ail, It is not upon a new debt, nor a législative 
debt, nor a new obligation, nor upon a spécial ty, nor a novatlon; It Is the 
old debt of Alturas county. That county being dissolved, a new payer Is 
created to discharge the obligation just as Alturas had it and left it." 

If this contention is sustained, it necessarily follows that as the 
bonds became due November 1, 1891, and more than flve years 
elapsed from that date before the action was commenced, the stat- 
ute of limitations would apply. On the other hand, the plaintifiE 
contends that the statute does not apply for varions reasons, which 
are speciflcally stated by counsel as follows: 

"(1) Because the duty of provldlng for and paying thls debt was so imposed 
and assumed as to make the debtor county the douée of a power, and a 
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trustée of a direct, express, and continuing trust, unaffected by the statute 
of limitations. 

"(2) Because the act authorizing and requlrlng the création of thls debt 
provided for the levy of a spécial tax, and created a spécial fund, which tax 
was never levied, and which fund never contalned any moneys; nor waa 
any money ever In the treasury of the dettor county applicable to the pay- 
ment of thls debt. 

"(3) Because of new promises; of renewal of the indebtedness; of many 
subséquent aclsnowledgments of the debt; and because of the création of a 
new législative obligation and debt upon the défendant county, based upon 
the original debt, and into which the original debt is merged. 

"(4) Because of the new promises and aclinowledgments embraced in and 
implled In législative acts and légal proceedings thereunder; of the making 
provision for the payment of said indebtedness; of the apportioning of the 
same, and creating législative debts upon other counties than the debtor 
county, to ald the debtor county in the payment of the same. 

"(5) Because of statutory provisions requiring a new county to pay its 
proportionate share of any bonded indebtedness outstanding against the par- 
ent county, and requiring such payments to be used only in aid of paying 
such bonded indebtedness; and because of various acts, suits, and proceed- 
ings done, instituted, and undertalien by the debtor county to secure ald 
from other counties in obtaining funds on account of and for payment of 
this Indebtedness. 

"(6) Because of the various acts of the législature regarding said indebt- 
edness, regarding the county which created the same, regarding other coun- 
ties created out of said county, regarding the fuuding of the indebtedness, 
regarding the apportionment of the indebtedness; and because of aclinowl- 
edgments and promises made and necessarily implied in various suits, ac- 
tions, and légal proceedings had and.taken conceming said indebtedness by 
the défendant county, and the resuit of the same." 

What is the character of this action? How should it be elassi- 
fied? Is it an action upon a contract, obligation, or liability found- 
ed upon an instrument in writing? No action could be maintained 
against Blaine county upon the bonds and coupons issued by Al- 
turas county except by force of the act of the législature approved 
March 5, 1895. It is by virtue of the provisions of this act that 
plaintiff seeks to maintain this action against défendant. The 
liability or obligation of Blaine county to pay the bonds and coupons 
issued by Alturas county did not, and could not, arise except by 
législative action. Under the provision of the act organizing and 
creating the county of Blaine, it assumed and agreed to pay "ail 
valid and légal indebtedness of Alturas" county; and in said act 
it was provided "that ail rights of action now existing in favor of 
or against said Alturas * * * county may be maintained in 
favor of or against Blaine county." The bonds and coupons at 
that time were a part of the "valid and légal indebtedness" of 
Alturas county, which Blaine agreed to pay. Its liability was then 
fixed and determined. The bonds and coupons issued by Alturas 
county constitute an important ingrédient in the action, but they 
are not ail of the case. As against Blaine county, they are but 
matters of inducement to the action. Ail thèse things must be taken 
into considération in determining the character, cause, and nature 
of this action. It is not simply an action upon a contract made 
with, or an obligation or liability created by, Alturas county. The 
act abolishing Alturas county, and creating the county of Blaine, 
is as essential to the plaintifE's right of action as is the fact of the 
90F.-5 
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issuance of the bonds in the first instance by the county of Alturas. 
The £anse of action is the bonds issued by Alturas, and the statute 
which fixes the liability of the county of Blaine for their payment. 
In order to state his cause of action, the plaintilf was required to 
pléad, and, if the case was tried, would be compelled to prove, both 
the issuance of the bonds and the statute whereby Blaine county 
agreed to pay them. Neither pleaded alone would constitute a 
cause of action in favor of plaintiff against défendant. It is the 
nature of the whole cause of action which détermines the ap- 
plicability of the statute of limitations. 

So far as Blaine county is concemed, the bonds are but the évi- 
dence of the valid and légal indebtedness of Alturas, which it 
agreed to pay. The debt was originally to be paid by Alturas 
county. Blaine county, except for the provisions of the statute 
referred to, could not be held answerable for the debt; but, by 
the act, new obligations were created, and the manner of payment 
was changed. To recapitulate : The statute created a debt, duty, 
or obligation against Blaine county, to recover a portion of which 
this action is brought; but, in order to show a cause of action 
against Blaine county^ it devolved upon the plaintiff to allège the 
issuance of the bonds by Alturas county, and their nonpajment, 
because the existence of such facts was necessary in order to 
show that they constituted a part of the valid and légal in- 
debtedness of Alturas county, which Blaine county, by virtue of 
the provisions of the statute, became liable to pay. This debt, or 
obligation, or whatever it may be called, is in the nature of a 
specialty, and, in our opinion, is not barred by the provisions of 
section 4052 of the Eevised Statutes of Idaho. 

The légal principle which controls this question îs not new. 
It is found in leading text-books, and in a great variety of decided 
cases, — in relation to the jurisdiction of courts, to the différent 
character and causes of action, as well as to the construction of 
the statute of King James, and to différent state statutes of limita- 
tion. It has been applied to actions of debt created partly by 
contract and partly by statute, as well as to debts created solely by 
statute. The cases, although différent in their facts, are ail more 
or less akin in principle to the présent case, and the gênerai trend 
of ail analogous cases is substantially in the same vein, and is in 
accord with the views we hâve expressed. Bullard v. Bell, 1 
Mason, 243, Ped. Cas. No. 2,121; Van Hook v. Whitlock, 3 Paige, 
Ch. 409; Cowenhoven v. Board, 44 N. J. Law, 232; State v. Baker 
Co., 24 Or. 141, 145, 33 Pac. 530; Pease v. Howard, 14 Johns. 479; 
Lane v. Morris, 10 Ga. 162; Higby v. Calaveras Co., 18 Cal. 176, 179; 
Andrews v. Bacon, 38 Fed. 777; Barling v. Bank, 1 0. G. A. 260, 50 
Fed. 260, 262; Eichards v. Bickley, 13 Serg. & R. 395, 399; Jordan 
X. Eobinson, 15 Me. 167; Eailway Co. v. Goode, 13 C. B. 826; 1 
Wood, Lim. Act. §§ 19, 36, 38, 39, 40a; Ang. Lim. 79, 80, 

In 1 Wood, lim. Act. § 39, it is said that: 

"The test by which to détermine whether a statute créâtes a specialty debt 
or not is whether, Indépendant of the statute, the law ImpUes an obligation 
to do that which the statute requlres to be done, and whether Independently 
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of the statute a right of action exists for a breach of the duty or obligation 
imposed by tlie statute. If se, then the obligation is not in the nature of a 
specialty, and is within the statute; • • ♦ but, if the statute créâtes the 
duty or obligation, then the obligation thereby imposed is a specialty, and is 
not within the statute." 

Apply tbis test to the présent case. Independently of the 
statute, the law does not imply any obligation upon Blaine couuty 
to pay the debt; nor, independently of the statute, could any right 
of action be maintained against Blaine county. But the statute 
does create the duty or obligation on Blaine county to pay the 
same, and "the obligation thereby imposed is a specialty," and is 
not within the provisions of the statute of limitations pleaded 
herein. 

Railway Co. v. Goode was an action of debt by a railway company 
against one of its members, for calls, under the authority of an act 
of parliament; and the plea was that such causes of action did 
not accrue within six years ; and this plea was conf ronted by a de- 
murrer. The argument in the case on the one side went upon the 
ground that the liability of the défendant, which gave the right 
of action, was the créature of the statute, while in opposition it 
was insisted that the sole liability was founded upon an implied 
contract. 

Jervis, C. J., said: 

"I think it is an action upon statute. * * • But for the act of parliament, 
no action could be brought by the company against one of its own members. 
This, therefore, is an action brought in respect of a liability created by stat- 
ute, and therefore is an action founded upon the statute, and the plea which 
relies upon the six-years limitation is no answer to it." 

Maule, J., said: 

"A déclaration in debt upon a statute is a déclaration upon a specialty; 
and it is not the less so because the facts which bring the défendant within 
the liability are facts dehors the statute. That must constantly arise in 
actions for liabilities arising ont of statutes. * * * The allégation in the 
plea that the action is upon contracts without specialty is a false allégation 
of a matter of law. * * * i think it manifestly appears that this is an 
action of debt, and upon the statute, and therefore an action upon a spe- 
cialty." 

The other judges concurred in this view. 

In Lane v. Morris, a stockholder pleaded the statute of limitations 
in an action brought against him upon his liability for the debts 
of a corporation. The court held that the causie of action was 
founded on the statute creating his liability, and numerous au- 
thorities were there cited "to sustain the position that an action of 
debt, founded upon a statutory liability, has never been considered 
as being within the statute of limitations of 21 Jac. I. c. 16, of 
England, or of the like statutes in this country, but that such 
statutory liability has always been regarded in the nature of a 
specialty." And in the course of the opinion the court said : 

"There can be no doubt that the liability of the défendant, as a stock 
holder, for the ultlmate rédemption of the bills of the bank. is created by the 
eleventh section of the statute incorporating the Planters' and Mechanics' 
Bank of Columbus. Without that section in the act, he would not be liable 
to the plaintifif, as a holder of the bills of the bank." 
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In Bullard v. Bell, Mr. Justice Story held that the statute of 
New Hampslilre did not apply as a bar to an action of debt against 
a stockholder of a bank under the provisions of its charter imposing 
a Personal responsibility upon the shareholders for the notes of the 
institution in case they should be dishonored. There, as hère, the 
action was brought upon a liability created, not merely by the 
original parties, but by the express terms of the statute. In the 
course of the opinion the learned justice said: 

"I agrée at once to the position that the bills of the bank are to be consid- 
ered orlglnally as the debts of the corporation, and not of the corporators; 
and, except for some spécial provision by statute, the latter eannot be made 
answerable for the acts or debts of the former. * • * Whatever is en- 
jolned by a statute to be done créâtes a duty on the party, which he Is bound 
to perform. The whole theory and practice of politlcal and civil obligations 
rest upon this principle. When, therefore, a statute déclares that, under 
certain circumstances, a stocltholder in a banlj shall pay the debt due from 
the banli, and those circumstances occur, it créâtes a direct and immédiate 
obligation to pay it. The considération may be collatéral or not, but it is 
not a subject-matter of inquiry. * » * Hère, then, the law bas declared 
that the stockholders shall be liable to pay a spécifie sum, and it imposes on 
Them a duty so to do. * * * The law bas created a direct liability,— a lia- 
bility as direct and cogent as though the party had bound himself under seal 
to pay the amount, in which case debt would undoubtedly lie. The law 
esteems this an obligation created by the highest kind of specialty." 

In Van Hook v. Whitlock, which was a suit against the stock- 
holders for the debt of the corporation, the court, in discussing the 
question as to the statute of limitations, among other things, said : 

"If the debts were actually due from the corporation at the time of its dis- 
solution, it can maiîe no différence whether they were due from the corpora- 
tion by judgments, or specialty, or only by simple contract. The right of 
action against the stockholders is founded upon the statute; and the form of 
the action against them must be the same, whatever may be the nature of 
the original indebtedness of the company. If an action at law is brought 
against the stockholders, it must be either an action of debt or assumpsit, 
founded upon their liability created by the statute." 

In Barling v. Bank, it was contended that the action was founded 
upon the assignment of certain bills of exchange; but the court 
held that it was founded on the liability created by section 322 of 
the Civil Code of California, which provides for the individual 
liability of the stockholders for the debts of a corporation. 
Deady, J., in delivering the opinion of the court, said : 

"But the présent action is not really founded on an assignment of the bills, 
but on the liability created by said section 322 of the Civil Code. In this 
action the assignment of the bills of exchange is a mère Ingrédient or induce- 
ment. By reason or means thereof the plaintlff became and was a creditor 
of the Alaska Improvement Company. In this condition the statute oper- 
ated, and gave it a right of action against the défendant, as stockholders of 
the corporation, for the amount of its claim against the latter. This was an 
original right, then created, which did not exist before or otherwise." 

In Angell on Limitations, it is said: 

"That where the liability of the défendant is created, not merely by the 
act of the parties, but by positive réquisitions of the statute, the plaintiff is 
not barred." 

Under the law of Idaho, the statute of limitations may run against 
a specialty. Section 4054, p. 437, Eev. St. Idaho, reads as follows: 
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"Within three years: (1) An action upon a liability created by 
statute, other than a penalty or forfeiture." But this action was 
commenced within less than three years after the act was passed 
making Blaine county liable for the indebtedness of Alturas. An 
action against a county upon which the législature bas imposed a 
duty of paying the indebtedness of the county out of which terri- 
tory it was carved does not stand precisely in the same condition 
as an indiyidual who assumes and agrées to pay the debt of an- 
other person. The liability in the case against the county is cre- 
ated by a statute, and the other by the voluntary act of the indi- 
vidual. It is true that the right to sue or be sued attaches, under 
the statute of most of the states, to a county the same as to an 
individual. But it is not true that debts created by statute are 
placed upon the same plane as debts created by a contract. 
Numerous illustrations of this principle might be given; for in- 
stance, the constitotional provision that no county shall create 
any debts or liabilities which shall exceed a specifled sum does 
not necessarily imply that ail debts and liabilities against the 
county over and above that sum are in violation of such provision. 
Counties, as is well known, do not create ail the debts and liabilities 
they are under. Debts and liabilities are, ordinarily, imposed upon 
them by law. A county is often said to be a mère agency of the 
state government, — a function through which the state administers 
its affairs; and it frequently bas but little, if any, option in the 
création of debts and liabilities against it. It is for thèse or 
similar reasons that courts hâve generally held that this provision 
of the constitution only applies to such debts and liabilities as 
the county in its corporate capacity and character, like an indi- 
vidual, voluntarily créâtes. 

In whatever light this case may be viewed, if must always be 
admitted that the liability of Blaine county to pay the valid in- 
debtedness of Alturas county, which existed at the time Blaipe 
county was organized, is a liability created by the statute. No 
twisting of words, no référence to the facts, no analogy drawn 
from any of the decided cases, will permit any déniai of this prop- 
osition. Concède, for the purpose of the argument, that, if Al- 
turas county had continued to exist, it could bave successf ully plead- 
ed the provision of the statute of limitation pleaded in this case; 
it does not follow that Blaine county could plead it because its 
liability is fixed definitely by the statute, and bas nothing to do 
with the spécial character of the indebtedness of Alturas county. 
It is wholly immaterial whether plaintiff's claim was a judgment, 
an ordinary indebtedness for services rendered or supplies furnish- 
ed, or a "contract, obligation, or liability founded upon an instru- 
ment in writing"; the liability of the défendant in either event 
is created by the statute, and the limitation, and the only limita- 
tion which the défendant can plead, must begin at or after that 
date, because that is the date its liability flrst began. 

In Board of Com'rs of Custer Co. v. Board of Com'rs of Yellow- 
stone Co., 6 Mont. 39, 47, 9 Pac. S8(i, 590 (which was a case growing 
ont of a legislartive act [Laws 1883, p. 119] creating the county 
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of Tellowstone from wliat had formerly been Custer county and a 
small portion of Gallatin county, and the act provided that the 
indebtedness of tlie county of Custer existing at that time should 
be apportioned between the two counties by the commissioners), 
in passing upon certain questions involved therein, the court said: 

"The Indebtedness, If any, Is one whoUy created by the statute. Without 
a provision for the existence of such Indebtedness by the respondent, the 
UablUty for the whole of the Indebtedness of Custer county, as it existed Im- 
medlately before the création of Yellowstone county, would rest upon the 
appellant. » • » When, by the terms of this act, did this Indebtedness 
arise? Section 2 of the act provides that the indebtedness of the county of 
Custer, as the same shall exist on the Ist day of March, 1883, shall be ap- 
portioned between the said county and the county of Yellowstone, and then 
the provisions for the manner of the apportionment follow. This was not 
merely the récognition of a moral right in Custer county, and a correspond- 
ing moral obligation upon ïellowstone county In respect to this indebtedness, 
to be afterwards erected into a légal right and corresponding légal obliga- 
tion by the action of the county commissioners of both counties at thelr 
meeting on the flrst Monday of March, 1883, as provided In section 3; but 
It was then and there the création, upon the flrst day of March, 1^3, of a 
légal right In Custer county to hâve pald to it, and a légal obligation upon 
Yellowstone county to pay to the appellant, in the manner provided in the 
act, Its proportion of the indebtedness as It existed upon the 3d of March, 
1883." 

See, also, Cheyenne Co. Com'rs v. Bent Co. Com'rs, 15 Colo. 320, 
329, 25 Pac. 508; Canyon Co. v. Ada Co. (Idaho) 51 Pac. 748; People 
V. Hulbert, 71 Cal. 72, 12 Pac. 43. 

The views already expressed are conclusive upon the questions 
involved herein. But there is another principle which we also be- 
lieve to be applicable to this case which leads to the same resuit. 
The bonds and coupons herein sued upon were, by the statute 
authorizing their issuance, payable ont of a particular fund, which 
was never provided for by Alturas county. The provisions of this 
statute imposed a continuing duty (Elmore Co. v. Alturas Co. 
[Idaho] 37 Pac. 349), and became a part of the contract between 
Alturas county and its bondholders (Von Hoffman v. City of 
Quincy, 4 Wall. 535, 554; Mobile v. Watson, 116 U. S. 289, 305, 6 
Sup. et. 398; Seibert v. Lewis, 122 U. S. 284, 7 Sup. Ct. 1190; 
Gasquet v. Board, 45 La, Ann. 342, 12 South. 506; Bassett v. City 
of El Paso [Tex. Sup.] 30 S. W. 893; Maenhaut v. New Orléans, 2 
WoQds, 108, Fed. Cas. No. 8,939, and authorities there cited; 
Cooley, Const. Lim. 355). The facts alleged in the complaint bring 
this case within the gênerai rule that, when payment is provided for 
out of a particular fund, or in a particular way, the debtor cannot 
plead the statute of limitations without first showing that the 
particular fund has been provided, or that the particular method 
prescribed by statute has been complied with. It is true that, in 
the cases cited by plaintifE's counsel where this principle is an- 
nounced, there was either an amendment tothe original act, or a 
new law, providing a différent method of levying and collecting the 
necessary tax to create a fund out of which the bonds or coupons 
should be paid. 

Défendant, in this connection, contends that, in the cases cited 
upon this point, the obligation was created by the statute, while 
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in this case "only the right of action is given by statute." It 
would, it seems to us, be more accurate to say that the statute not 
only gives tbe right of action against Blaine county, but créâtes an 
obligation upon Blaine to pay the debt. In so far as the prineiple 
of law is involved, what différence does it make whether an amend- 
ment is made to the law, as to the levy and collection of a spécial 
tax to pay the indebtedness, or the passage of a new and independ- 
ent act which casts the burden of payment upon another county? 
In both cases the right of action might be said to be upon the 
bonds; but in both a new obligation or liability is created, either 
as to the indebtedness or the method of collecting the same. In 
neither can the debt be paid unless provision is made for a fund 
applicable to its payment. A well-settled prineiple of law should 
not be cast aside simply because the case in hand is not "on ail 
fours" with the decided cases in which it bas been applied. Facts 
often change. The prineiple of law remains the same. It is un- 
usual or rare that cases are found precisely alike in the facts; 
but it is quite common to find a prineiple of law applicable by 
analogy and reason to varied conditions as to the facts. 

The gênerai prineiple referred to is clearly stated iu Lincoln Co. 
V. Luning, 133 U. S. 529, 532, 10 Sup. Ct 363, 364, where the court 
said: 

"The remaining question arises on the statute of limitations. By the gên- 
erai limitation law of the state, some of the coupons were barred-, but there 
has been this spécial législation In référence to thèse coupons. ïhe bonds 
were issued under the funding act of 1873. In 1877 the county was delin- 
quent in its interest, and the législature passed an act amendatory to the 
act of 1873. This amendatory act provided for the registering of overdue 
coupons, and imposed upon the treasurer the duty of thereafter paying the 
coupons as money came into his possession applicable thereto, in the order 
of thelr registration. St. Nev. 1877, p. 46. The coupons, which by the gênerai 
limitation law would hâve been barred, were presented, as they f ell due, 
to the treasurer for payment, and payment demanded and refused, because 
the interest fund was exhausted. ïhereupon the treasurer registered them 
as presented, in accordance with the act of 1877; and, from the time of their 
registration to the commencement of this suit, there was no money in the 
treasury applicable to their payment. This act providing for registration 
and for payment in a particular order was a new provision for the payment 
of thèse bonds, which was accepted by the creditor, and created a new right 
upon which he might rely. It provided, as it were, a spécial trust fund, to 
which the coupon holder might, in the order of registration, look for payment, 
and for payment through which he might safely walt. It amounted to a prom- 
ise on the part of the county to pay such coupons as were registered, in tlie 
order of their registration, as fast as money came into the interest fund; and 
such promise was by the creditor accepted; and, when payment is provided 
for out of a particular fund to be created by the act of the debtor, he cannot 
plead the statute of limitations until he shows that that fund has been pro- 
vided." 

In support of thèse views, the court cites Underhill v. Trustées, 
17 Cal. 172; Freehill t. Chamberlain, 65 Cal. 603, 4 Pac. 646. 

In Freehill v. Chamberlain, it was argued that as the coupons in 
question matured, according to their face, on the Ist of January, 
1872, the statute of limitations bars any proceeding on the part of 
petitioner to enforce payment; that, if the proper amount of taxes 
were not levied in any one year, such levy should bave been corn- 
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pelled by mandamus; that, if any step necessary to hâve thé proper 
funds in the treasury had been omitted, a proceeding to compel such 
step was the proper course, The court, in reply to this contention, 
said : 

"We do not understand thls to be the law as applicable to this case. Ac- 
cordlng to the act of April 25, 1863, • • * no action could be maintained 
against the clty on thèse bonds or coupons. By law, It was the duty of the 
clty to malie provision for the payment of the bonds and coupons according 
to the statute under which they were Issued; ajQd, by omltting to perforai 
such duty, the city could not create the défense of the statute of limita- 
tions. Not until the funds were In the treasury, properly applicable, would 
the statute begin to run. Not until that period would the petitioner hâve 
any right of action or proceeding against the treasurer. The contrary view 
would place it In the power of a munlcipality in many cases to avoid ail pay- 
ment of Its debts, because if, by concert of action, each oflacer should omit 
to perform his duty, the time consumed in eompelling each to perform such 
duty might be made to consume ail the period of the statute before the funds 
would reach the treasury. We do not thlnk the législature Intended such 
resuit." 

See, also, State v. Board of Comr's of Lincoln Co., 23 Nev. 262, 45 
Pac. 982; Sawyer v. Oolgan, 102 Cal. 283, 292, 36 Pac. 580; Spaulding 
V. Arnold, 125 N. Y. 194, 198, 26 N. E. 295; Gasquet v. Board, 45 
La. Ann. 342, 12 South. 506; King Iron Bridge & Mfg. Co. t. Otoe 
Ce, 124 U. S. 459, 8 Sup. Ct. 582. 

Alturas county was not at the time of its dissolution in such a 
condition that it could hâve pleaded the gênerai statute of limita- 
tions herein relied upon. 

We do not deem it necessary to examine any of the other grounds 
discussed by the plaintifl in error. After a careful considération 
of ail the questions involved herein, we are of opinion that the 
section of the statute of limitations pleaded and relied upon by 
défendant does not apply, and was not intended by the législature 
to apply, to a case like the présent. The court erred in sustaining 
the demurrer. The judgment of the circuit court is reversed, and 
cause remanded for further proceedings, not inconsistent with this 
opinion. 



PACIFIC BANK v. HANNAH et al. 

(Circuit Court of Appeals, Nlnth Circuit May 3, 1898.) 

No. 400. 

1. Bill oi" Exceptions— Time for Allowanch. 

The flling of a bill of exceptions during the term of court at whieh judg- 
ment is rendered is sufficient to préserve the rights of a party, and to au- 
thorize its allowance and settlement after the term. 

3. Power op Attornby — Revocation by Death dp Principal. 

A power of attorney to convey land, not coupled with an interest, la 
revolîed by the death of the principal, and a deed thereafter made by the 
attorney is void. 

8. Partition by Deed — Validitt. 

An attempted partition of land, by deed Inter partes, Is void where one 
of the deeds is invalid, and does not biud the owner of the interest it*' 
purports to convey. 
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■4 JtJDSMBNT AB ADJUDICATION OF TiTLB— EPFECT 01' DBCREE OF PaKTITIOH. 

A decree maklng partition of land, in a suit which was not adversary 
as to the title of the différent parties, is not conclusive of the title of one 
of the parties to whom a share was allotted, as against claimants who 
■were not parties. 

5. Dbscbkt op PKorERTY — Death of Nonresidbnt Owner of Land— Rights 

OF WlDOW. 

Under Laws Wash. 1862-63, pp. 261-264, §§ 340, 352, on the death in- 
testate of a nonresident owner of land in the territory, his widow did not 
inherit as an heir at law, but for want of other helrs the land escheated 
to the county in which it was situated, subject only to the dower right 
of the widow during her life. 

6. DOWBR — CONVETANCE BEPORB ASSIGNMENT. 

The widow of a deceased owner of land In Washington territory, who 
never resided in the territory or state, and to whom dower in such land 
was never assigned, had no interest in the land which she could eonvey. 

In Error to the Circuit Court of the United States for the District 
of Washington. 

This is an action in ejectment, brought by the Pacific Bank, plaintiff in 
error hère, for about four acres of land situated in the county of Pierce, 
state of Washington. The complaint alleged ownership In fee, and a right 
to the possession of the land, and that the défendants were in unlawful pos- 
session thereof. The défendants pleaded a gênerai déniai, and set up that 
the county of Pierce, state of Washington, was the owner of said land, and 
that they were in possession by consent of said Pierce county. The évi- 
dence introduced on the part of the plaintifE was entirely documentary. The 
plaintifï deraigns its title as follows: In February, 1870, a tract of 60 acres 
of land, described as the S. W. 5,4 of the N. W. %, and the W. % of the S. E. 
% of the N. W. Yi, of section 5, township 20 N., of range 3 E., of Willamette 
meridian. In the county of Pierce, then territory, now state, of Washington, 
was conveyed by Louis C. FuUer and Clinton P. Ferry, and their respective 
wives, who were the owners in fee simple thereof, to the Workingmen's 
Joint-Stock Association, a corporation organized under the laws of the 
state of Oregon, and having its principal office at Portland, in said state. At 
that time, and on the lOth of February, 1871, foUowing, the stockholders, 
and the only stockholders, of this corporation were the foUowing: John 
Donaldson, Philip Francis, Charles Gilbert, James H. Givens, Charles How- 
ard, John Huntington, George Washington, George Thomas, George Luviney, 
William Brown, Mary H. Carr, Edward S. Simmons, George P. Riley, and 
Anna Eodney, and each was the owner and holder of ^o/tm of ail the cap- 
ital stock of the corporation, except George Luviney, who was the owner 
and holder of «V-tei of said capital stock, and William Brown, who was the 
owner and holder of 29/404 of said capital stock. On the lOth day of Feb- 
ruary, 1871, a question having arisen as to the power of the corporation to take 
and hold the title to said real property, it was decided by the officers and man- 
agers of the same that the said land should be conveyed to the said stockhold- 
ers individually, as tenants in common of their interests therein, In proportion 
to the amount of capital stock owned and held by each ; and accordingly, on 
said day, the corporation joined with said Louis 0. Fuller and Clinton P. Fer- 
ry, and their respective wives, and duly made, executed, and delivered to said 
stockholders hereinbefore mentioned a quitclaim deed to said real estate, 
in the proportions represented by the stock held by them in the corporation, 
to be held by them as tenants in common. Among thèse stockholders and 
tenants in common was one James H. Givens, whose interest was stated, 
in the deed, to be 30/4^4, and whose interest represents the land in eontro- 
versy in this action, amounting to about four acres. On September 5, 1871, 
11 of thèse tenants in common, amons whom was James H. Givens, joined 
in a power of attorney in favor of John W. Matthews, who was constituted 
and appointed "our true and lawful attorney for us, and in our name and 
stead, to grant,' bargaln, .sell, eonvey, alien, remise, release, quitclaim, as- 
sign, or transfer ail such lands," etc., "and for ail the powers aforesaid for 
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us and in our names to make, exécute, acknowledge, and dellver ail neces- 
sary deeds," &c. The names of the remaining three tenants in common were 
afflxed by other parties, but no previous authority to do so was shown. The 
purpose of this powèr of attorney, It appears, was to efCect a partition of this 
GO-acre tract; and Matthews accordingly, on September 9, 1871, attempting 
and assuming to act under said instrument in writing, executed to said stock- 
holders hereinbefore mentioned a deed signed by himself as attorney in fact. 
conveying to each a portion of the 60 acres represented by his or her interest 
in said corporation. But It seenjs that the initial corner of the description 
of the land attempted to be Conveyed was incorrectly stated in said deeds, 
and furthermore the deeds were signed by the naœe of John W. Matthews, 
and not by the names of any of said alleged grantors, and were otherwise 
incorrect and void. See opinion of the court below in the case of McDonald 
V. Donaldson, relating to this same tract of land, 47 Fed. 765. Subséquent! y, 
and about February 14, 1873, James H. Givens died intestate, leaving Mary 
A. Givens, his wlfe, survivlng him. On March 24, 1873, Matthews, still as- 
suming to act under the authority of said power of attorney and without 
any additional authority, executed, acknowledged, and delivered a second 
set of deeds to each of said stockholders (excepting James H. Givens), which 
correctly stated the section in which the said tracts, so partitioned, were 
situated, and the true initial corner of the description in each, and to which 
he signed the names of several of the stockholders as grantors therein. ilat- 
thews deéded the tract in controversy in this case to Givens' widow, Mary 
A. Givens. As stated, Givens had died In the month of February previous, 
intestate, without leaving any heirs. It was, however, assumed at the time 
that, under the laws of the territory, now state, of Washington, his widow 
was his heir at law. It was upon this assumption that the deed of the tract of 
land to which Givens would hâve been entitled, had he lived, was conveyed 
by Matthews to Mary A. Givens, his widow. Subsequently, on October 
17, 1888, Mary A. Givens, describing herself as the "widow of James H. Giv- 
ens," executed a quitclaim deed of the entire 60-acre tract to Frank V. Mc- 
Donald. In the year 1891, McDonald instituted a suit in equity in the United 
States circuit court for the district of Washington, Western division, against 
those of the original tenants in common who still retalned their interests and 
against those persons who claimed tltle to any part of the premises by deed 
from any of the original tenants in common. The object of the suit was to 
obtain a decree deflning the interests of the several parties, remove the cloud 
upon the tltle, and partition the property among the owners, so as to give 
to each his portion thereof In severalty. The importance of just such a suit 
to disentangle the title to this entire 60-acre tract from the complications 
which the careless and misadvised acts of the parties had caused, is very 
forcibly stated by the learned Judge of the court below In his opinion in that 
case. McDonald v. Donaldson, supra. It was held that the land had not 
been legally partitioned, and that the only solution of the légal diffieulties 
and perplexities of the situation was for the court to partition the land itself, 
according to the fairest plan which the court, acting upon certain équitable 
principles, could devise. This was accordingly done. In the flndings of 
fact in that case, the court found "that on the 23d day of March, 1873, the 
said James H. Givens died Intestate, leaving Mary Givens his widow and 
only heir at law," and awarded the land in controversy hère to McDonald, 
as the grantee of Mary Givens. Subsequently, McDonald brought suit 
against Dolphus B. Hannah and Kate E. Hannah, his wlfe, the présent de- 
fendants in this case, in the circuit court of the United States for the district 
of Washington, Western division, to recover ijossession of the land involved 
in the case at bar. McDonald, the grantor of the présent plaintifC in the 
case at bar, pleaded, in that action, to establish his title to the land and 
right to hâve Hanpah et ux. dispossessed, the Judgment and decree rendered 
in the case of McDonald v. Donaldson, 47 Fed. 765. But the court held that, 
while such decree and Judgment were admissible in évidence In favor of the 
plaintiff's title, it was not conclusive upon the défendants, they having been 
strangers to the suit in which such judgment and decree were rendered; and 
the court further held that, upon the évidence presented and the sliowing 
made in that case, the title held by McÛonaîd to the land in controversy 
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in this case was vold and of no effiect; that Mary A. Givens, the widow of 
James H. Givens, never had the légal or any title to the land which she 
could convey to McDonald; that she was net, under the laws of the territory, 
now State, of Washington, the helr at law of James H. Giyens; that, upon 
the latter's death, the only right she acquired in the land in controversy 
was that of dower, and nothing more; that the land had never i>een awarded 
to lier in any proceeding according to the statute for assignment of dower. 
Judgment was accordingly rendered for the défendants. 51 Fed. 73. Sub- 
sequently, on February 11, 1896, McDonald conveyed the land in contro- 
versy to the Pacific Banlî, the plaintiff in the court below and the plaintiff 
in error in this court. The case was tried before the court below, the par- 
ties having, by written stipulation filed, waived a jury. Judgment was ren- 
dered in favor of the défendants, and the court made the foUowing flndings 
of facts and conclusions of law: 

"First. That plaintiff is a banking corporation organized and existing under 
the laws of the state of California, and authorized to hold real estate in the 
State of Washington, and the défendants are citizens and résidents of the 
state of Washington. 

"Second. That in the year 1840 one James H. Givens Intermarried with one 
Mary A. Peck at New Bedford, in the state of Massachusetts, and the said 
parties never resided in the late territory, now state, of Washington. 

"Third. That on the 14th day of February, 1873, the said James H. Givens 
died intestate at Portland, in the county of Multnomah, state of Oregon, 
leaving surviving him his widow, the said Mary A. Givens, but no Issue or 
heir at law. 

"Fourth. That at the time of his death the said James H. Givens was 
seised in fee of one undivided ^o/^j^ of the foUowing deseribed premises, 
to wit: The southwest quarter (S. W. %) of the northwest quarter (N. W. %), 
and the west half (W. %) of the southeast quarter (S. E. %) of the northwest 
quarter (N. W. %), of section flve (5), township twenty (20) north, of range 
three (3) east, of Willamette meridian, in the county of Pierce, then territory, 
■ now state, of Washington. 

"Fifth. That "on the 17th day of October, 1888, the said Mary A. Givens, 
widow of said James H. Givens, claimlng to be the sole heir at law of 
said James H. Givens, made, executed, and delivered to one Frank V. Mc- 
Donald a conveyance of ail her rlght, title, and interest, including dower and 
claim of dower, in and to the premises above deseribed, but that neither 
before the making of said conveyance nor thereafter had the interest of said 
Mary A. Givens, as the widow of said James H. Givens, been set ofC to her 
by any court 

"Sixth. That thereafter, and on or about the 12th day of March, 1891, the 
said Frank V. McDonald, elaiming, by virtue of said conveyance, to be the 
owner of the right, title, and interest of said James H. Givens and Mary A. 
Givens in and to the premises hereinbefore deseribed, commenced, in this 
court, a suit in equity against one John Donaldson and sundry other persons. 
to which ail persons having of record in the office of the auditor of Pierce 
county any deed of conveyance, decree, or other évidence of title to any por- 
tion of said premises were made parties défendant, save and except that the 
défendants herein and the county of Pierce were not parties thereto, for the 
purpose of procuring a partition of said premises among the parties to said 
action; and thereafter such proceedings were had in such cause that this 
court ordered and decreed, as between the parties to said action, a partition 
of said premises, and particularly decreed that there be set ofE in severalty, 
a? his sole and exclusive property in fee simple to Frank V. McDonald as 
the successor in interest of said James H. Givens and Mary A. Givens, a cer- 
tain tract or parcel of the tract hereinbefore deseribed, therein bounded and 
deseribed, and being the same tract of land deseribed in the complaint 
herein. 

"Seventh. That thereafter, and on the 13th day of September, 1894, said 
Mary A. Givens died in the city of Portland, county of Multnomah, state of 
Oregon, being at the time of her death a résident of said state of Oregon. 

"Eighth. That thereafter, and on the llth day of February, 1890, the said 
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Frank V. McDonald made, executed, and delivered to the plalntiff hereln a 
conveyance of the premises described in the complalnt herein. 

"Nlnth. That the premises described In said complaint exceed in value the 
sùm of two thousand dollars ($2,000). 

"Tenth. That the county ol Pierce Is a municipal corporation of the state 
of Washington. 

"Eleventh. That the défendants are, and were at the time of the commence- 
ment of this action, in possession of the premises described in the compiaint 
by consent of the said county of Pierce, state of Washington." 

As conclusions of law, from the above flndings of fact, the learned judge 
held: 

"First. That, upon the death of said James H. Givens, the right, title, and 
interest of said James H. Givens in and to the premises described in the f ourth 
finding of fact herein became vested in the county of Pierce, state of Wash- 
ington, as escheated property, subject only to a dower estate in his widow, 
said Mary A. Givens, for her life, in one-third thereof, to be admeasured to 
her pursuant to the laws of the then territory of Washington. 

"Second. That the conveyance by Mary A. Givens to Franli V. McDonald, 
and the conveyance by Franli V. McDonald to the plalntiff herein, did not 
vest elther of said grantees with any right, title, or interest in said premises. 

"Third. That the partition proceedings referred to in finding sixth herein 
were valld and effectuai to the extent that the decree therein severed the 
undivided Interests of the parties to said action in the premises described in 
the fourth finding of fact herein, and particularly the Interest of which the 
said James H. Givens died seised, but were void so far as they conferred, 
or attempted to confer, any right, title, or interest in the said Pranlc V. Mc- 
Donald to the premises described in the complaint herein. 

"Fourth. That the défendants are entitled to a .ludgment against plalntiff 
dismissing this action, and for thelr costs and disbursements herein." 

The plalntiff In error excepted to the findings of fact Nos. 3, 5, and 11, 
and to ail the conclusions of law, and excepted to the action of the court In 
refusing to adopt the flndings of fact and conclusions of law requested and 
submitted by it, and in rendering judgmeut for the défendants, ail of which 
Is asslgned as error. To reverse the judgmeut of the court "below, this writ 
of error is sued out. 

T. L. Stiles and George E. De Steiguer, for plaintiff in error. 
W. 0. Sharpstein, for défendants in error. 

Bef ore MOEROW, ROSS, and aiLBEET, Circuit Judges. 

MOEROW, Circuit Judge (after stating tlie facts). A motion has 
been made to disraiss the writ of error on the ground that the bill 
of exceptions, although filed within the term at which judgment was 
rendered, was not presented to, and allowed by, the judge of the 
court below until after the expiration of the term. We think that 
the fact that the bill of exceptions was flled within the term at which 
judgment was rendered is sufflcient to préserve the rights of a party 
in presenting the bill of exceptions for allowance and settlement. 
U. S. V. Breitling, 20 How. 252; Dredge v. Forsyth, 2 Black, 563, 
568; Davis v. Patrick, 122 U. S. 138, 7 Sup. Ct. 1102; Chateaugay 
Ore & Iron Co., Petitioner, 128 U. S. 544, 9 Sup. Ct. 150; Hume v. 
Bowie, 14S U. S. 245, 253, 13 Sup. Ct. 582; Waldron v. Waldron, 
156 U. S. 361, 378, 15 Sup. Ct. 383; Woods v. Lindvall, 1 G. C. A. 
34, 48 Fed. 73. 

While the assignments of error are flfteen in number, they can be 
said to raise but three gênerai questions of law, which will be deter- 
minative of the errors claimed: (1) Whether the conveyance from 
Matthews to Mary A. Grivens, her husband, James H. Givens, hav- 
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ing died, operated to vest in lier any title which she could convey 
to McDonald to the land in controversy; (2) whether she was, under 
the laws of the territory, now state, of Washington, an heir of James 
H. Givens, and, as such, succeeded to ail his right, title, and interest 
to the same; and (3) what is the force and effect, in this case, of the 
decree of the court below rendered in the partition suit of McDonald 
V. Donaldson, 47 Fed. 765, wherein it was held that Mary A. G-ivens 
was an heir of James H. Givens, and, as such, succeeded to ail the 
right, title, and interest which the former had in the land in con- 
troversy, and that her conveyance to McDonald of such interest was 
valid and operative? 

As to the iirst question, we are of the opinion that the conveyance 
by Matthews, under his power of attorney, to Mary A. Givens, was 
absolutely null and void. The conveyance was made after the death 
of Givens, and the power of attorney, under which the pretended 
conveyance was made to Mary A. Givens, not being coupled with an 
interest, was revoked by the death of Givens. Hanrick v. Patricli, 
119 U, S. 156, 174, 7 Sup. Ct. 147; Prink v. Roe, 70 Cal. 296, 11 
Pac. 820; Louis v. Elfelt, 89 Cal. 547, 26 Pac. 1095; Rowe v. Eand, 
111 Ind. 206, 12 N. E. 377; Story, Ag. § 489. See, also, McClaskey 
v. Barr, 50 Fed. 712. That being true, the conveyance by Matthews 
to Mary A. Givens, the widow of James H. Givens, was void, and her 
transfer to McDonald equally so. The attempted partition was in- 
operative and void, for it is well settled that a voluntary partition, 
which is not binding on ail the co-tenants, is not binding on any. Sut- 
ter V. City and Gounty of San Francisco, 36 Cal. 112; Gates v, Salmon, 
46 Cal. 361; Hill v. Den, 54 Cal. 7; Center v. Davis, 113 Cal. 307, 45 
Pac. 468. This principle was recognized by the court below in the 
cases of McDonald v. Donaldson, 47 Fed. 765, and McDonald v. Han- 
nah, 51 Fed. 73; in the former of which cases, as previously stated, the 
court held the attempted partition void, and proceeded to make an 
équitable partition of the land. In so doing, it partitioned the in- 
terest in the land of James H. Givens, deceased, as one of the tenants 
in common, to Mary A. Givens, his widow, upon the assumption that 
she was his sole heir at law. 

This brings us to the considération of the second and third ques- 
tions involved, which will be considered together. The case of Mc- 
Donald V. Donaldson, supra, is relied on by the plaintiff in error as 
settling the question that Mary A. Givens was entitled, as heir at 
law of James H. Givens, to the land in controversy, and that her 
conveyance to McDonald and that by the latter to the plaintifl in error 
are valid. Aside from the fact that noue of the présent défendants, 
nor the county of Pierce, from whom they claim to hold possession, 
were parties to that suit of partition, it appears that the question 
whether or not Mary A. Givens was the sole heir at law of James 
H. Givens was not raised or mooted in that suit. To be sure, it 
was involved in the case; for, James H. Givens being dead, the 
court below, in making its équitable partition of the entire tract of 
land, had to make some disposition of Givens' interest as a tenant 
in common, and, in so doing, no question appearing to hâve been 
raised about it, assumed that Mary A. Givens, his widow, was also, 
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under the laws of the territory, now state, of Washington, hîs sole 
heir at law. That the court assumed that Mary A. Givens was the 
heir at law of James H. Givens, and, therefore, entitled to the land 
in controversy in this case, and that it was in error in this assump- 
tion, is established by the décision of the same court in the subsé- 
quent case of McDonald v. Hannah, supra. In that case the question 
was directly raised and determined. That case purported to involve 
the same land in controTCrsy in the case at bar, the same défendants, 
and was also an action in ejectment. The only différence, which 
is one merely of form, is that plaintiff's grantor was plaintiff in that 
case. It was also an action of ejectment, and substantially the same 
grounds were urged for and against the proposition that Mary A. 
Givens was the sole heir at law of James H. Givens, and therefore 
succeeded to ail his right, title, and interest. The learned judge of 
the court below, in that case, thoroughly considered this question, 
and, in holding that she was not his sole heir at law, used the follow- 
ing language: 

"The land in controversy Is part of the tract Involved in the case of Mc- 
Donald V. Donaldson, 47 Fed. 765 (recently determined in this court). The 
husband of Mary A. Givens, with other persons, aequired the title to said 
tract as tenants in common, and by transactions between themselves and a 
succession of untoward occurrences, as shown by the published statement 
and opinion of the court in that case, the title became snarled; one of the 
most serions complications being caused by the death of Givens, which oc- 
curred In the year 1873. Being nonresidents, the statutes of the territory 
in relation to the property rights of married persons enacted prior to his 
death were Inapplicable to Mr. and Mrs. Givens, and conferred no rights 
upon the widow. Neither was she, by the laws then in force, entitled to take 
any part of lier husband's real estate by Inheritance. The partition de«d 
made to her by Matthews as attorney in fact was vold, for the reason that, 
by the death of her husband, the power of attorney under which Matthews 
acted was annuUed. She had a right of dower, and nothing more. But 
the demanded premises hâve not been awarded to her in any proceeding 
according to the statute for assignment of dower. Tnerefore her grantees 
aequired no right, title, or right of possession by the deed from her, even if 
the exécution, dellvery, and validity thex"eof be assumed." 

That décision was rendered in 1892. An appeal was taken to this 
court, and the judgment was reversed on a question of pleading, and 
the case remanded for a new trial. See 8 0. C. A. 426, 59 Fed. 977. 
We are not advised by the record what, if anything, further was done 
in that case. The case can, therefore, not be considered as control- 
hng in this court. An independent examination, however, of the 
law on the question as to whether Mary A. Givens was the sole heir 
at law of James H. Givens, involved in this case and in the previous 
case of McDonald v. Hannah, satisfles us that the court below was 
correct in so far as it held that Mary A. Givens could not be con- 
sidered, under the laws of the territory, now State, of Washington, 
the sole heir at law of James H. Givens. A perusal of the opinion 
of this court, reversing the judgment of the lower court in that 
case, will show that the ground of reversai was not based on the 
question whether or not Mary A. Givens was the sole heir at law 
of James H. Givens. With référence to the weight to be given the 
previous décision of McDonald v. Donaldson, wherein the court be- 
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low assumed tîiat Mary A. Giveng was the sole heir at law of James 
H. Givens, the learned judge thus expressed himself : 

"The défendants are not, however, concluded by said decree, nor can they 
be denied their day in court to put in issue the validity of plalntifC's pre- 
tended right to the démanded premises, and subject the same to the test of 
a judicial détermination. Neither the défendants nor the heirs or légal rep- 
résentatives of Givens were in court as parties to the partition suit, and by 
the course pursued by those who were parties the court was precluded 
from investigating or deeiding the questions affecting the plaintifC's pre- 
tended title now in issue. In view of thèse facts, the court could not, by its 
decree, create a new and original title, nor devest the true owner of his title 
to the premises, and against the parties in actual possession the decree af- 
fords no ground for a judgment of ouster." 

The views expressed by the learned judge of the court below in 
the case of McDonald v. Hannah were undoubtedly correct. 

A further reason why that case is not conclusive is that the par- 
ties are not the same. None of thèse défendants, nor the county of 
Pierce, from whom the défendants claim, were made parties to that 
suit. The court below, however, very properly admitted the judg- 
ment and decree in that case in the présent case. It was admissible 
in favor of plaintiiï, but was not conclusive upon the défendants. 
Barr v. Gratz's Heirs, 4 WTieat. 213; Delano v. Bennett, 90 111. 533; 
Benefield v. Albert (111. Sup.) 24 N. E. 634. Besides, a decree of 
partition does not operate to create or devest a title to land. Its 
purpose is to divide and set apart to each of the tenants in common 
his or her respective share or portion. That was, manifestly, ail 
that the équitable partition made by the court below, in McDonald 
V. Donaldson, of the tract of land, of which a portion thereof is in 
controversy in this case, was intended to and could do. It did not 
purport to create a title where none existed, nor to devest a title 
which had accrued or attached. As was said in Wade v. Deray, 50 
Cal. 376, 380: 

"It is well settled that a decree or judgment in partition has no other efCect 
than to sever the unity of possession, and does not vest in either of the co- 
tenants any new or additlonal title. After the partition each ha,d precisely 
the same title which he had before, but that which before was a joint pos- 
session was concerted into a several one." 

See, also, McBrown v. Dalton, 70 Cal. 89, 11 Pac. 583; Traver v. 
Baker, 15 Fed. 186. 

In so far as the decree of partition in the case of McDonald v. 
Donaldson operated to do this, it was valid and binding; but when 
it purported to create in Mary A. Givens a title, right, or interest 
in the land which, by the laws of the territory, now state, of Washing- 
ton, she did not possess, it follows that it was, to that extent at least, 
inoperative and void. By the death of James H. Givens, intestate, 
and without heirs, his widow not being, as has already been seen, 
his heir at law under the laws of Washington, his estate escheated 
to the county of Pierce. Laws Wash. 1862-3, pp. 261-264, §§ 340, 
352; Abb. Real Prop. St. pp. 375-377; Territory v. Klee, 1 Wash. 
St. 183, 188, 23 Pac. 417; 6 Am. & Eng. Enc. Law, pp. 856, 857, 
and cases there cited. The court below was, therefore, right in find- 
ing that Mary A. Givens had no title, right, or interest, at law, in the 
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land în controversy, whîch she could conTCy, and that the conyeyance 
by her to Frank V. McDonald, and the conveyance by Frank V. Mc- 
Donald to the plalntiff in error herein, did not vest elther of said 
grantees with any right, title, or interest in said premises. It is 
true that the escheat was subject tp the dower right of Mary A. 
Givens during her life. It appears, from the seventh finding of fact, 
that she died in the city of Portland, Or., on September 13, 1894, be- 
ing at the time a résident of said state. It further appears that she 
never resided in the late territory, now state, of Washington. As it 
does not appear that hér right of dower was ever set off to her, it 
foUows that she acquired no right to convey the land, and that her 
conveyance to McDonald, even of her dower right, would hâve been 
null and void. Such being the state of the case, it follows that the 
plaintiff in error could not succeed in its action of ejectment against 
the défendants, for it must recover on the strength of its own title. 
Marsh v. Brooks, 8 How. 223, 233, 234; Sabariego v. Maverick, 124 
U. S. 261, 8 Sup. et. 461; Trenouth v. Gordon, 63 Cal. 379; Townsend 
V, Estate of Downer, 32 Vt. 183; Dyke v. Whyte, 17 Colo. 296, 29 
Pac. 128. The défendants were not mère trespassers. They pleaded 
possession from the county of Pierce, and proved that they held such 
possession by virtue of some written agreement from the county of 
Pierce. The plaintiff in error failed to prove any possession, but re- 
lied entirely on its paper title. The judgment of the circuit court is 
affirmed. 



NORTHERN PAC. EXP. CO. v. METSOHAN. 

(Circuit Court o£ Appeals, Ninth Circuit. October 3, 1898.) 

No. 428. 

1. StATUTES— SUBJBCTS NOT EXPRESSED IN TiTLE. 

The title, "An act to license and regulate Insurance business," is In- 
sufBcient to cover a clause repealing statutes referring to botli the Insur- 
ance and express business, so far as those statutes apply to the express 
business. 

2. Samb— TiTLB OF Amending Act. 

Const. Or. art. 4, § 22, providing that "no act shall ever be revised or 
amended by mère référence to its title, but the act revised or sections 
amended shall be set forth and published at full length," refers merely 
to the body of the act or section, and does not requlre that an amend- 
ment to au existing act hâve a new title. 
8. Same. 

Trivial errors in describing the title of the original act, which cannot 
mislead, wlU not invalldate the amendatory act. 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

This is an action to recover 50 bonds of the city of Portland, in the state 
of Oregon, Iinown as "Portland Water Bonds," or the value thereof, $70,000, 
in case dellvery cannot be had. The complaint is based upon the provisions 
of the Oregon statutes for an action in the nature of replevin to recover 
spécifie Personal property. The complaint states, substantially: That "plain- 
tiflC is a corporation duly incorporated, organized. and existing under and by 
virtue of . the laws of the state of Minnesota, and is a citizen of the state 
of Minnesota, and is engaged in the express business in the state of Oregon. 
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That the défendant is a citizen and résident of the state of Oregon. That 
the plaintiff is tlie owner and Is entitled to the immédiate possession of 
fifty bonds of the eity of Portland, known as 'Portland Water Bonds,' to wit, 
numbers 256 to S05, inclusive, each of the face value of $1,000, with interest 
coupons attached thereto. That the value of the said bonds is .?70,000. 
That the défendant wrongfuUy and unlawfuUy detains the said bonds, and 
lîeeps possession thereof, within the state and district of Oregon, although 
plaintifC has frequently demanded the same from the défendant. That the 
défendant is the duly elected, qualified, and acting state treasurer of the state 
of Oregon, and that the défendant prétends to ' hâve power, by virtue of 
the said ofiSce, to hold the said bonds, and to iieep the possession thereof, 
in order that lie may collect and recelve certain fées and émoluments allowed 
to the state treasurer by lavr for the safe-lieeping of bonds and securities 
required by law to be Ijept in the custody of the state treasurer, but that in 
fact [and] In truth he is not empowered by any law to hold or Iceep pos- 
session of the said bonds, or to exact or to collect any fées or émoluments for 
lieeping them. That the said défendant claims that he is entitled to so 
hold possession of the said bonds as a deposit from plaintifC under and by 
virtue of sections 1, 2, and 3 of an act of the législative assembly of the 
state of Oregon entitled 'An act to amend an act to regulate and tax foreign 
insuranee and express corporations or associations, doing business in this 
state,' approved October 21, 1864, amended and approved December 19, 1865, 
and which said section is printed in the compilation of the Miscellaneous 
Laws of the State of Oregon eompiled and annotated by Matthew P. Deady 
and Lafayette Lane (1872) at page 016 thereof; the same beiag section 1 
of chapter 24 of the Miscellaneous Lavrs of the State of Oregon. But the 
plaintifC allèges that the said sections of the said statute hâve been repealed 
by section 26 of an act of the législative assembly of the state of Oregon 
entitled 'An act to license and regulate insuranee business in the state of 
Oregon,' flled in the office of the secretary of state February 25, 1887, and 
which is in eflfect by opération of the constitution of the state of Oregon. 
That the défendant so holds and lîeeps possession of the plaintiff's said prop- 
erty without due or any process of law, and in violation of the rights guar- 
antied to the plaintiff by the constitution of the United States. That by 
reason of the premises the plaintifC is damaged in the sum of seventy thou- 
sand dollars ($70,000)." A demurrer was flled by the défendant to this com- 
plaint on the ground that the same does not state facts sufEcient to consti- 
tute a cause of action. The demurrer was sustained, and a judgment en- 
tered dismissing the complaint. For the alleged error in sustaining the 
demurrer and entering the judgment this writ of error is prosecuted. 

The act of the législature of the state of Oregon entitled "An act to regulate 
and tax foreign insuranee, banking, express, and exchange corporations or 
associations, doing business in this state," approved October 21, 1864, pro- 
vided, in section 1, that no foreign corporation or association should be per- 
mitted to transaet the business of life, lire, or marine insuranee, brokerage, 
exchange, or express, within the limits of the state, without flrst complying 
with the provisions of section 2 of the act. Section 2 required that every 
such corporation, before doing the business of life, flre, or marine insuranee, 
or banking, brolierage, exchange, or express, should deposit with the treas- 
urer of the county in which the principal office or agency is located the sum 
of $50,000. Section 3 required that such deposit should be made in the inter- 
est-bearing bonds of the United States, and should be safely kept for the 
benefit and seeurity of persons transacting business with such corporations 
or associations in the state, for claims and demands arising out of said busi- 
ness, and should be held and considered specially pledged for such seeurity 
for such claims and demands. Gen. Laws Or. 1845-1864, eompiled and an- 
notated by M. P. Deady (page 745). In 1865 the législature passed an act 
entitled "An act to amend an act entitled 'An act to regulate and tax foreign 
insuranee and express corporations or associations doing business in this 
state,' approved October 21, 1864." This act was approved December 19, 
1865. Its purpose appears to hâve been to exempt life insuranee, banking, 
and exchange corporations from the requirements of the act of 1864; and it 
sought to accomplish this purpose by omitting from the title of the original 
90 F.— 6 



82 ,, : 00 FEDERAL REiPORTER. , 

act the words "banking" and "eschange," and from the body of the statute 
the , words "life," "banking," and ''exchange." Another amendment was 
to require that the deposlt should be made in interest-bearing bonds of the 
United States, "or the bonds of the state of Oregon." Laws 1865, p. 21. By 
an act approved October 24, 1870, the législature amended the act of 1864 as 
amended by the act of 1865. The title of this act is, "An act to amend an act 
entitled 'An act to regulàte and tax foreign insurânce and express corpora- 
tions or associations doing business in this state,' approved October 21, 1864; 
amended and approved December 19, 1865." The purpose of this amenda- 
tory act was to require that the deposit of $50,000 should be made with the 
treasurer of the state, Instead of the treasurer of the county, in which the 
principal oilfice or agency is located, as provided in the original act. The 
words "banking" and "exchange" were again omitted from the title of the 
original act. Laws 1870, p. 46. In 1887 the législature passed an act entitled 
"An act to license and regulàte insurânce business in the state of Oregon." 
It was provided in section 6 of this act that every foreign corporation, be- 
fore engaging in the business of fire or "marine insurânce or express, should 
deposit with the treasurer of the state the sum of $50,000; and it was fur- 
ther provided that the deposit should be made in interest-bearing bonds of 
the United States, or the bonds of the state of Oregon, or any municipal, 
school district, county, or town, bonds, IsSUed by légal authority in the state 
of Oregon, the market values of which are at or above par. The purpose of 
this act was to re-enact the statutes in force regulating the insurânce and 
express business, and to so amend the same as to give to the corporations 
named the privilège of depositing certain bonds of a local character in lieu 
of national and state bonds, as requlred by préviens acts. It also provided, 
in section 25, that sections 1, 2, 3, and 16, ç, 24, of the Miscellaneous Laws 
of Oregon, and acts and parts of acts In conflict therewith, should be thereby 
repealed. Laws 1887, p. 118. The sections repealed were section 1 of the 
act of 1870, section 3 of the act of 1865, and section 4 of the act of 1864. 
Section 20, art. 4, of the constitution of the state of Oregon, reads as follows: 
"Every act shall embrace but one subject, and matters properly conneeted 
therewith, which subjects shall be expressed in the title. But if any subject 
shall bé embraced in an act which shall not be expressed in the title, such 
act shall be vold only as to so much thereof as shall not be expressed in the 
title." Section 22, art. 4, provides that "no act shall ever be revlsed or 
amended by mère référence to its title, but the act revised or section amended 
shall be set forth and published at full length." Hill's Ann. Laws Or. pp. 
90, 91. 

Crowley & Grosscup and Carey & Mays, for plaintiff in error. 
0. M. Idleman, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after making the statement of the case 
as above, delivered the following opinion: 

As the provision of section 6 of the act of 1887 relating to express 
companies is not included in the title of the act, and is not properly 
conneeted with the subject of that title, it is clearly void as to express 
companies, under section 20 of article 4 of the constitution of the 
state. But the défendant does not base his right upon that provision. 
His claim is that he has the right to retain the bonds in his posses- 
sion by virtue of the act of October 21, 1864, amended and approved 
December 19, 1865, and as further amended by the act approved Oc- 
tober 24, 1870. Gen. Laws Or. 1843-72, p. 616, compiled and an- 
notated by Matthew P. Deady and Lafayette Lane. The plaintiff 
daims that this statute was expressly repealed by section 25 of the 
act of 1887, providing for the repeal of sections 1, 2, 3, and 16, c. 
24, of the Miscellaneous Laws of Oregon. It is conceded that such 
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was the purpose of section 25, but it is contended that, as the subject 
of such repeal was not expressed in the title of the act of 1887, the sec- 
tion is ineffective to accomplish that purpose. The constitutional re- 
quirement that every act shall embrace but one subject, which mu^t 
be expressed in the title, is not violated by an omission to mention in 
the title of an act, relating to a single subject, the repeal of prior 
acts inconsistent with the new enactment, if the repealing clause is 
also confined to repealing statutes relating to that one subject; but 
when the repealing clause départs from the subject embraced in the 
title of the act, and purports to repeal a statute relating to a subject 
not indicated by sucb title, it cornes within the prohibition of the con- 
stitution, and must be treated as void and of no effect as to the sub- 
ject not mentioned in the title. The title of the act of 1887 is, "An 
act to license and regulate Insurance business in the state of Oregon." 
This title embraces but one subject, and relates to a particular class 
of business. It does not purport to regulate the express business, 
or to in any way legislate upon that subject; and when, therefore, 
we find in the body of the statute the express business made subject 
to the same régulations as the insurance business, we are compelled 
to treat such législation as unconstitutional and void. This propo- 
sition is, however, not in controversy in this case. The substantial 
contention of the plaintiiï is that the act of 1887 is a new statute cov- 
ering the whole subject embraced within the provisions of the pre- 
vious acts, and that, to give eiïect to the législative intent, the re- 
pealing section must necessarily include the acts repealed. But this 
is not a question of législative intent. If it were, we would be com- 
pelled to give effect to the entire statute, and hold that foreign corpo- 
rations engaged in the express business are as much subject to the 
provisions of the act as those engaged in the insurance business. 
Nor does the question of validity relate to any particular part of the 
act of the législature. The question is, does the act embrace a sub- 
ject not expressed in the title? If it does, so much of the act as re- 
lates to that subject is void, whether it is found in the body of the act, 
or in the repealing clause. In the act under considération, the title 
relates only to the insurance business; but in the body of the act the 
express business is also included and regulated, and in the repealing 
clause statutes are repealed which refer to and govern the express 
business as well as the insurance business. Under the constitutional 
provision referred to, it is plainly the duty of the court to déclare so 
much of this statute as relates to the express business unconstitu- 
tional and void. 

The second proposition of the plaintifE in error is that the law under 
which the défendant claims the right to hold the bonds in question has 
no validity because it was never properly adopted. That is to say, 
the act approved October 24, 1870, was amendatory of previous acts 
requiring the deposit to be made with the county treasurer, instead of 
with the state treasurer, and the amendatory act requiring the deposit 
to be made with the treasurer of the state failed because it did not 
properly describe the act amended. The first act was approved Oc- 
tober 21, 1864, and was entitled "An act to regulate and tax foreign 
insurance, banking, express and exchange corporations or associations 
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doing business in this state." The second act was approved December 
19, 1865, and was entitled "An act to amend an act entitled 'An act to 
regulate and tax foreign insurance and express corporations or asso- 
ciations doing business in this state.' " The act of 1870 is entitled 
"An act to amend an act to regulate and tax foreign insurance and 
express corporations doing business in this state, approved October 
21, 1864; amended and approved December 19, 1865." The flrst 
amendatory act, in reciting the title of the original act of 1864, omits 
the words "banking" and "exchange," as contained in the latter act; 
and it is claimed by the plaintiff that by this omission the original 
act was not sufflciently described. It is also claimed that the act of 
1870 is void for the same reason, and also because the title purports 
to amend an act which bas already been suspended. The words 
"banking" and "exchange" appear to hâve been omitted from the title 
of the original act as recited in the amendatory act for the purpose of 
making the entire statute, including the title, read as it was intended 
to stand after it was amended. Possibly this treatment of the title 
of the original statute was supposed to be in accordance with the re- 
quirements of the constitution, that "no act shall ever be revised or 
amended by mère référence to its title, but the act revised or section 
amended shall be set forth and published at fuU length." Const. Or. 
art. 4, § 22. It bas been generally understood that this provision 
refers to the body of the act or section, and that an amendment to 
an existing act requires no new title. Oregon v. Phenline, 16 Or. 107, 
109, 17 Pac. 572. 

The référence to the title of the original act was therefore not accu- 
rate, but it was not such an error as was calculated to mislead the 
reader as to the purpose of the amendment. Trivial errors in de- 
scribing the title of the original act, which cannot mislead, will not 
invalidate the amendatory act. People v. Howard, 73 Mich. 10, 40 
N. W. 789. 

This statute, as amended bj the act of 1865 and by the act of 
1870, appears to hâve been set forth and published as required by 
the constitutional provision. Laws 1870, p. 46, and Gen. Laws Or. 
1843-72, p. 616, compiled and annotated by Matthew P. Deady and 
Lafayette Lane. This was sufflcient, and disposes of plaintiff's ob- 
jections to both amendatory acts. Oregon v. Phenline, supra, The 
judgment of the circuit court is afflrmed, with costs. 



ASHLBY v. QTJINTARD et al. 

(Circuit Court, N. D. Ohlo, W. D. October 3, 1898.) 

No. 1,424. 

Ebmoval 01- Causes — Appeahancb — Waivbr ot' Objection to Sebvicb. 

A nonresident defeadant, sen^ed oniy by publication in a proceeding In 
rem by attachment, by a removal of the cause to the fédéral court does 
not waive the right to move to vacate the service on the ground that the 
court did not obtain jurisdiction over the property sought to be rèached. 
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2. Gahnishment of Foreign Corporation — Actions against Nonresident 
Stockholder. 

Shares of stock in a corporation of one state, owned by a résident of 
another, cannot be reached by garnisliment in a thlrd state in whlch the 
corporation does business, by service of garnisliment on the agent of the 
corporation in the state and of summons on the défendant stockholder 
by publication, in the absence of spécial statutory provision therefor; 
and a statute subjecting foreign corporations to suits and garnishment in 
the state as a condition précèdent to their doing business therein, in con- 
nection vyith one authorizing attachments in suits against nonresidents, 
does not confer such authority. Such statutes, as afCecting corporate 
garnishees, apply only to debts due from the corporation generally, or to 
property held by it within the state; and a corporation is not a debtor 
of its stockholders in such sensé that it may be garnished as such, nor 
does it hold their stock except at the place where it bas its domicile, and 
subject to the laws of such place. 

8. Same— Statutes Afpectikg Foreign Corporations. 

State statutes subjecting foreign corporations to the service of process 
and to suits and garnishment within the state as a condition of their right 
to do business therein cannot be held to also require by implication that 
their shareholders shall submit their shares of stock to the dominion of 
the state. 

4. Same— Ohio Statdtbs. 

Though the Ohio statutes authorize the attachment of stocks and inter- 
ests in stocks, and permit the garnishment of a foreign corporation doing 
business in the state in actions against nonresident défendants, and also 
require a corporation garnishee to make disclosure of any stock held there- 
in for the benefit of the défendant, such statutes présuppose that the debts 
or property to be subjected, and to which the disclosures relate, are within 
the dominion of the state, and do not bring within such dominion shares 
of stock in a foreign corporation, whether the corporation as garnishee 
makes disclosure of their ownershlp by défendant or refuses to make 
such disclosure. 

6. Same— SiTus of Corporate Stock. 

The situs of corporate stock for any purpose must be either the domicile 
of the corporation or that of the owner. Whether for the purpose of 
seizure and subjection to légal process it can be elsewhere than the 
domicile of the corporation, qusere. 

On Motion to Vacate Service. 

Appeariug only to make this motion, certain of the défendants ask to va- 
cate a service by publication of an attachment writ, and to discharge the 
attachment. The suit was brought in the state court, and removed hère by 
one of the défendants. That défendant, the Ann Arbor Railroad Company, 
bas answered, but there has been no service of the summons upon Quintard 
and others of the défendants, and only by the attachment and publication 
Involved in this motion hâve they been brought in, if at ail. There seem 
to hâve been two writs, one from the state court before removal, and the 
other from this court after removal, but the question hère made concerning 
each is the same. The attachment was served in Lucas county, Ohio, upon 
the défendant the Ann Arbor Railroad Company, by garnishment, to which 
that défendant has answered, saying that it is a corporation of the state 
of Mlchlgan, operatiug a Une of railroad partly in Michigan and partly in 
Ohio, only a small part of its property being located in the state of Ohio. 
This garnishee's answer also states the défendants Quintard and others, 
making this motion, are eltizens and résidents of New York; that each owns 
the amount of the common or preferred stock of the Ann Arbor Railroad 
Company set opposite his name in the garnishee's answer; and that the 
garnishee has no other property whatever of the said défendants in its pos- 
session or control. This is ail that appears by the garnishee's answer. It 
is stated in the motion that the company has "its principal oflîce in Durand," 
in the state of Michigan, but this is not sworn to by any one. However, by 
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the seeming agreement of counsel in argument it Is generally understood 
that the Company bas an office in New Yorlc City, wliere the stock booljs 
are kept, and transfers are made, and otber flnancial opérations conducted; 
that It bas its terminal offices at Toledo, Ohio, wliere most of Its administra- 
tive or opèrative offices are kept, but its corporate headquarters are at the 
village of Durand, in Michigan. The détails of thèse matters are not shown, 
as no affldavits bave been snbmitted in support of or against the motion. 

0. W. Everett, John J. Kumler, and Charles S. Ashley, for plaintiff. 
Smith & Beckwith and Clarence Brown, for défendants. 

HAMMOND, J. (after stating the facts). Technically, perhaps, 
this motion should be decided solely upon the answer of the garnishee, 
which is not at ail full in its statement of the facts, though it suffi- 
ciently appears by that document that the défendants are citizens of 
New York and nonresidents in Ohio, while the railroad company is 
only a Michigan corporation. But even that is not stated in the an- 
swer of the garnishee, but rather stands upon the agreement of coun- 
sel in argument that it is not incorporated in Ohio as it might be in 
both States. We find the fact to be that it is solely a Michigan corpo- 
ration. It seems to be conceded by counsel for the motion that the 
shares of stock would be leviable either in Michigan, the corporate 
domicile of the company, or in New York, the résidence of the owners 
of the shares. Apart from any authoritative adjudication on the sub- 
ject, it is not very clear, considering the nature of shares of corporate 
stock, if it be leviable in New York, why it may not likewise be 
leviable in Ohio, or any other state, if service could be had upon the 
garnishee company. Merely because the debtors in exécution or at- 
tachment réside in New York, and because that state may be taken 
as the situs of the shares for some of the purposes of ownership, such 
as the peculiar nature of the property permits, — ^as, for example, be- 
quest by will or distribution after death intestate, or for taxation, 
and the like, — it does not follow that the shares may be subjected to 
the process of exécution or attachment in that state, any more than 
other tangible or intangible personal property the debtors might own 
which happened, in fact, to be within the boundaries of the state of 
Michigan; wherefore the ultimate logic of the doctrine contended for 
by counsel for the motion must be tiiat shares of stock are leviable 
only in the state where the company has its corporate domicile, or 
else in any state where there can be service on the company. Public 
policy would seem to favor the former rule, particularly as to quasi 
public corporations, and those which, like railroads, are practically 
perpetuated in their existence in one way or another. It would be a 
convenience and source of safety to hâve one place only to which ail 
might resort to effectuate by sale under judicial process any enforced 
change of title or ownership of the shares. If that should require 
the plaintiff hère to go first to New York for his judgment, and then 
to Michigan for another judgment, it would only be a resuit common 
to légal procédure, and the same resuit that would be found necessary 
if the same debtors owned other property located in Michigan. Per- 
haps one suit in Michigan, the corporate domicile, furnished by a law 
of that state authorizing nonresidents to be sued as to any property 
located there, might suffice. The case of Jellenik v. Mining Co., 82 
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Fed. 778, is not against this doctrine, but ratlier in favor of it. There 
our Brother Severens held that plaintiffs, claiming tliat the share- 
holders held their shares fraudulently as against them, could not, in 
Micliigan, try that question with shareholders nonresident there, 
under the laws of Michigan in that behalf. They flrst must go to the 
State of résidence, settle the title there, and then to Michigan to com- 
pel a transfer, if the personal jurisdiction over the shareholders at 
their résidence would not secure complète relief by compelling the 
transfer there. The truth is that the peculiar characteristic of shares 
of stock, united with the misfortune of having one's debtor owning 
property in foreign parts, combine to présent diflSculties in litigation 
concerning the shares which cannot be overcome, except in some such 
manner as that suggested by Judge Severens. Possibly they may be 
insuperable difficulties without spécial législation to remedy them, 
but that is the reason for the existence of législatures, — to provide 
remédies as the necessities for them arise. It does not follow from 
his décision that exécutions and attachments against nonresident 
shareholders cannot be had in Michigan. If so, however, it only 
shows that further législation may be needed there to give relief as 
against nonresident shareholders in Michigan corporations. 

Even if it should reeult that shares in a corporation in another state 
than that in which the debtor résides cannot be subjected to exécution 
or attachment for his debts, because there can be no personal service 
of summons on and judgment against him in that state upon which to 
base an exécution, and that no attachment could be made effectuai, 
that should not influence the courts in deciding such questions as this, 
for the reason that they can neither legislate nor impress a différent 
quality upon property than it possesses inherently from the sources 
of its création or origin. One must deal with the corporation itself 
in some form to subject shares of stock to judicial process against 
their owners, and it may be difflcult to flnd the corporation for that 
purpose elsewhere than in the corporate domicile, particularly since 
the latest décisions of the suprême court seem to establish that it 
can hâve only one domicile or habitation for the purposes of suits 
against it, so far as fédéral jurisdiction is concerned, at least. Rail- 
road Co. v. James, 161 U. S. 545, 563, 16 Sup. Ct. 621; Kailroad Co. 
V. Steele, 167 U. S. 659, 17 Sup. Ct. 925; U. S. v. Northwestern Exp. 
Stage & Transp. Co., 164 U. S. 686, 689, 17 Sup. Ct. 206; Steamship 
Co. V. Kane, 170 U. S. 100, 106, 111, 18 Sup. Ct. 526; Kailway Co. v. 
Gonzales, 151 U. S. 496, 14 Sup. Ct. 401; Shaw v. Mining Co., 145 U. S. 
444, 12 Sup. Ct. 935; In re Keasbey, 160 U. S. 221, 229, 16 Sup. Ct. 
273. Under the existing judiciary act, the plaintiff, being an in- 
habitant of Ohio, might hâve brought this suit in this court originally, 
but he would hâve required personal service to reach the défendants. 
Having sued them in the state court, he might attach any property 
of theirs found in Ohio, and the question is whether his attachment 
has found their shares of stock in a Michigan corporation in Ohio. If 
it has not, thev may move hère to discharge the service made in the 
state court. Railway v. Brow, 164 U. S. 271, 17 Sup. Ct. 126. 

How did the shares of stock become located in Ohio, and subjected 
to the quite absolute dominion of the laws of that state over any prop- 
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erty situated wîthin its boundaries? Certainly, if the corporation îs 
not an Ohio corporation, tlie shares are not hère in that sensé. If tlie 
owners are not citizens of Oliio, they are not liere in the sensé that 
the situs of the shares is that of the domicile of the owners. They 
can be hère, then, only because the corporation is doing business in 
Ohio, and opérâtes a railroad within its limits. Can that fact 
operate to bring ail the shares of ail its stockholders within the do- 
minion of Ohio, any more than it brings any other or ail of their Per- 
sonal belongings hère? We hâve seen that it does not operate to 
make the corporation itself an "inhabitant" of Ohio, so as to sub- 
ject it to suit in the fédéral courts of Ohio as such "inhabitants." The 
plaintiff may sue it, if he can flnd service hère, only because he him- 
self is an inhabitant of Ohio, not because the company is an inhabitant 
hère. Why, then, should its doing business hère by permission of 
the state of Ohio bring hère the shares of its stock, which do not 
belong to it, but to other people, when it does not itself become domi- 
ciled hère? If it be true — as it is — that the laws of Ohio require as a 
condition of doing business in the state that the company shall submit 
to be sued hère by process upon its offlcers doing its business within 
the state, it does not follow that those laws require the shareholders 
to submit their shares of stock to the dominion of Ohio, and thereby 
subject them to exécution and attachment within that state. The 
laws do not say this in express terms. If the state has the power to 
attach such a condition to the license of doing business in the state, 
it should expressly deflne the condition, and it is not necessarily to be 
implied from any statutes authorizing process against the company 
itself nor from any authorizing the property of nonresidents to be 
attached. The subjection of the shares of the stockholders to exécu- 
tion or attachment, or of the shareholders themselves to any kind of 
suit within the state, not connected with some liability of the com- 
pany, is a subject-matter entirely foreign to the subject-matter of pro- 
cess against foreign corporations. It does relate, indeed, to the at- 
tachment laws, but it would be hard to hold that attachment statutes, 
without express words to that effect, should be construed to impose, 
as a condition of foreign corporations doing business in the state, a 
requirement that ail its shareholders should be personally suable by 
the attachment of their shares if nonresidents, when that ownership 
is altogether foreign to the business of the company, — ^just as foreign 
as such a suit would be in its relation to shares of stock in any other 
company whatever that the nonresidents might happen to own, or as 
it would be to any other kind of property they might happen to pos- 
sess. Without such a requirement, express or implied, it is impossible 
to flnd a location within Ohio of the shares of stock of a Michigan cor- 
poration belonging to nonresidents of Ohio. 

The company is liable to process by garnishment, undoubtedly; but 
when it answers that the défendant in attachment ie one of its share- 
holders it might as well hâve said that it had in its hands the property 
of the défendant debtor, but that it was held by the company within 
the state of Michigan, and not within the state of Ohio, — locomotives, 
let us say, used wholly within the state of Michigan, or within the 
Btate of New York, where the debtors réside, — if it be a proper ruling 
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that the situs of the shares, as to their individual ownership, followB 
the domicile of th.e owner. In that case the answer of the garnishee 
amounts to saying that the property in its hands is held by it for the 
owner in the state where the owner résides. There it may be reached 
by équitable, or, possibly, légal, attachment or exécution; the owner, 
if in no other way, being enjoined in equity, after judgment at law, 
from disposing of the shares, and thèse being sold under direction 
of the court to satisfy the judgment; or, if need be, and right there 
were before judgment, be attached by like équitable proceeding, after 
the common custom of courts of equity in granting relief where there 
is no remedy at law. It would greatly depreciate the value of the 
property, and deter investments in thèse quasi public enterprises, if 
the shares of stock are to be dragged into every state which the cor- 
poration enters to do business, and be at one and the same time in ail 
thos; States, for the purposes of attachment or exécution against their 
owners. Shares of stock represent aliquot parts of the corporate prop- 
erty in a certain sensé, but this is as to the whole property, and not 
segregated parts that may happen to be in a particular place or under 
the particular dominion of a given state; and thèse shares cannot 
be ascertained and distributed on a winding up until ail the property, 
wherever situate, bas been gathered together for such a distribution in 
solido, and not as to each separate part. Therefore, theoretically as 
well as practically, the location of never so much of the corporate 
property in a state where it is not incorporated or organized, but is 
only doing business by permission, does not, as to that property so 
located, establish the shares or aliquot parts thereof in the state of 
that location. It is quite incapable of such treatment under any view 
of corporate existence or control. 

It is not worth the while to become involved in any intricaciea of 
considération as to the situs of a debt. It is only in a very qualifled 
and somewhat metaphysical eense that a corporation is a debtor to its 
ehareholders for their shares. The shareholders are the owners of 
the corporation, not its creditors, in relation to this matter of seizing 
the shares as property. The corporate property is not subject to 
seizure as their property for many reasons; and to reach the indi- 
vidual interests of the shareholders for the purposes of taxation, de- 
scent and distribution, and attachment and exécution, and other pur- 
poses to be imagined, peculiar methods are to be adopted, and the 
situs of the shares may shift according to thèse needs, respectively. 
For the purpose of compulsory action to reduce the shares of any in- 
dividual owner to money by judicial seizure and sale, almost neces- 
sarily you must act both upon the shareholder and the company, 
either jointly or in consécutive relation, and it is not enough to an- 
swer this necessity, which is founded in our rules of jurisprudence 
fût giving notice before exécution, to seize only the company by pro- 
cess of gamishment. It would embarrass its business to require the 
company constantly to look after the individual ownership of its 
shareholders in its shares, and they really hâve no duty in respect of 
this, except, perhaps, at its corporate domicile, where its shares are 
dealt with by it and the law. Every considération, it seems to me, 
of public policy and private justice to the parties concerned, requires 



90 , 90 FEDERAL REPORTEU. 

tliat thé situs of shares of stock for seizure by attachment or exécution 
at law shall be that of the corporate domicile, or, if there can be any 
other, then that of the domicile of the shareholder. If they cannot 
be attached or taken in exécution at either of thèse places, there is 
no reason why they should be elsewhere; and, if spécial législation be 
reqnired to reach them when the shareholder résides in one state and 
the corporation in another, it may be provided, and doubtless has been 
in many states. If spécial provision to that end is to be made for 
the plaintiff in Ohio because he is a citizen of Ohio entitled to ils 
aid against nonresidents having property in the state, or any interest 
in property in the state, that likewise may be accomplis'hed by ap- 
propriate législation designed for the purpoee, — such as afflxing as a 
condition for doing business in the state a requirement that sharehold- 
ers, as to their ownership in the shares, shall submit to suit in Ohio. 
But that hae not been done, in my judgment, by any necessary implica- 
tion from existing législation, — either that subjecting the Company it- 
self to suit hère by its voluntary or compulsory agreement to be 
served with process hère, as a condition précèdent, or by that pre- 
scribing a remedy by attachment against -nonresidents, nor by both 
thèse together. There is no indication in the attachment laws of any 
distinction between a home creditor and a nonresident créditer as to 
their beneflt, and therefore there ie nothing in the fact that the plain- 
tiff is an Ohio creditor which aids the implication under considération. 
Nor does the fact that there may be a necessary implication from that 
agreement of effectuai garnishment as to other property, like tangible 
personalty, or debts owing by the corporation to the nonresidents, aid 
that which we are asked to make as to the shares of stock. 

Garnishment, at law, as to shares of stock, is not the same thing as 
garnishment of a debt owing by the Company, or of property held by it 
in hand; and équitable attachment by garnishment, or analogous pro- 
cédure, to that end, would, in the ordihary nature of équitable proceed- 
ings, require personal service on ail the parties in interest, or such sub- 
stituted service that it would not be appropriate where the principal 
défendant and the équitable garnishee were both out of the jurisdic- 
tion. Elsewhere than in the home etate of the owner or the corpora- 
tion, except in this qualifled way that the garnishee corporation may 
be served with process, there could be no substituted process satis- 
factory to a court of equity, or a court of law proceeding with équi- 
table remédies. Notice is essential in a court of equity to some one 
whom the court can control. That service is qualifled by the fact 
that the shares of stock are not in the gamishee's hands or under its 
control elsewhere than in the state of its création, because by the laws 
of that state al one the shares also are created; and, owing to that 
-peculiar création, they are regulated and governed nowhere else as 
to ail their incidents, including that of aliénation, by judicial pro- 
cess, as by other methods. The service is not qualifled by any re- 
strictive effect to reach only suits concerning its own business, for the 
Company may be garnished generally, as to ail people, in Ohio ; but 
Ohio cannot, or at least has not undertaken by the attachment laws, to 
administer the laws of Michigan in relation to shares of stock in Michi- 
gan corporations. And the aliénation of the shares as against the 
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sharetolders, property of their own, as it is, and not of the corpora- 
tion, by compulsory processes of any kind, is yet so intimately con- 
uected with the corporation administration tiiat the aliénation sliould 
be solely under the control of the laws of Michigan upon grounds of 
public policy, if nothing more. Whatever may be said of other forma 
of its corporate obligations, those to its shareholders must bave their 
sole location in its own domicile (possibly as well in the domicile of 
the shareholder for some purposes), and they cannot, in the nature 
of the thing, follow the corporation into any place vvhere it is liable 
to suit or process. To illustrate what is meant hère, let us suppose 
that the laws of Michigan provided that shares of corporation stock 
sihould be exempt from attacbment and exécution, and could be sub- 
ject to judicial aliénation only by a bill in equity at the particular 
place where the company had its headquarters in Michigan. Could 
the shares be judicially alienated elsewhere on any theory that they 
had no situs, and foUowed either the shareholder or the company 
wherever either should go? Or, if the Michigan law required 30 days' 
advertisement before a judicial sale could operate to transfer thâ 
stock, and the Ohio law only 10 days, would the Ohio law override the 
Michigan law? Mr. Justice Story, in Black v. Zacharie, 3 How. 483, 
511, holds that from the nature of stock of a corporation the validity 
of its assignment is necessarily, like every other attribute of a corpo- 
ration, to be governed by the local law of that state, and not by the 
local law of any foreign state. In that suit the attachment of the 
stock was in the domicile of the corporation. It was also held, as to 
shares of stock, to be a principle of international jurisprudence that 
"Personal property has no locality, and that the law of the owner's 
domicile is to govern the validity of the transfer or aliénation, unless 
there is some positive or cuetomary law of the country where it is 
found to the contrary." Page 514. This would imply that shares of 
stock are "found" in the place where the company is domiciled. And 
again I suggest that an attachment or garnishment in Ohio would not 
reach property held by the garnishee corporation in Michigan, albeit 
there may be service of process on the corporation in Ohio. There is 
no confusion hère between the necessary raanucaption by the eherifE 
of tangible things and the impossible manucaption of intangible 
choses in action, but only the suggestion that inherently shares of 
stock, unlike other choses in action, perhaps, require something more 
than mère notice to the obligor to eflectuate their seizure. In Gott- 
fried v. Miller, 104 U. S. 521, 528, it was held that an attachment of 
shares gave the attaching plaintifl no title to the company's property, 
and "did not in the least incumber it," or prevent its assignment by 
the company. Therefore the garnishment does not reach the com- 
pany's property in Ohio, and the location of the property there does 
not aiîect the question. 

It must be conceded that notice to the company's agent in Ohio that 
the defendant's shares had been attached would qua notice be as ef- 
fectuai if the Ohio agent did his duty as if lodged at the home office 
in Michigan. It would get there by a more roundabout route, that is 
ail. And we know it has been as effectuai hère, for the garnishee 
défendant appears and sets up the défense for its shareholders just as 
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they set ît up for themselves. But that is not the foundation of the 
public policy, or of the rule against the effectiveness of the garnish- 
ment. The objection of public policy is that, if shareholders are re- 
quired to submit to foreign attachment on their individual liabilities 
in every state, far and near, to which the company goes to do busi- 
ness, they will be deterred; and the ground of judgment is that Ohio 
bas not expressly imposed that burden by its statutes, and shares of 
stock in a foreign corporation are not, neceesarily, to be imported 
into the statute by implication. Moreover, the nature of corporate 
shares is such that spécial législation directing the procédure is re- 
quired, so that there ma^ be no inconvénient or disastrous conflict be- 
tween the laws of Ohio and those of Michigan in the process of sub- 
jecting them to judicial sale and tranefer to a purchaser. But if the 
Ohio laws governing judicial aliénation were a copy of those of 
Michigan, it wonld not meet the difficulty. They would not be Michi- 
gan laws, which alone ^ontrol. The absence of such spécial législa- 
tion is, however, against the idea that foreign shares were supposed 
tb be included in the attachment or garnishment laws, or that the 
shareholders hâve had such a condition précèdent imposed on them. 
The ordinary attachment laws did not reach choses in action, because 
incapable of manucaption by the sheriff, and they were supplemented by 
garnishment statutes designed to subject them ; but, if there be a neces- 
sity or sound reason for it, the garnishment statute must likewise 
be held to fall short as to choses they cannot properly reach, and 
shares in a foreign corporation are of that nature, inherently. The 
Une of reasoning in Eeimers v. Manufacturing Go., 17 C. 0. A. 228, 
70 Fed. 573, is, a fortiori, in support of the reasoning of this opinion, 
although the plaintiff hère is a citizen of Ohio, — an immaterial cir- 
cumstance, as I hâve already endeavored to show. That was the 
case of a debt owing by the corporation, and, as suggested hère, stands 
on à différent footing from foreign shares of stock which are not a 
debt, but something higher in grade and différent in property incidents. 
So, the Une of reasoning in Mooney v. Manufacturing Oo., 18 0. C. A. 
421, 72 Fed. 32, somewhat in conflict with the last-cited case, is not 
against that hère, because that, too, was the garnishment of a debt, 
and not foreign shares of stock. 

The elaborate and very able opinion of Vice Chancellor Pitney in 
Insurance Co. v. Chambers (N. J. Ch.) 32 Atl. 663, is in fuU accord with 
the opinion hère expressed as to the essential différence between the 
garnishment of a debt owing by a foreign corporation and its shares of 
stock. While disapproving very vigorously the ruling of the New 
York courts that debts owing by a corporation cannot be attached by 
garnishment served upon the agents of the company in a state where 
it has no corporate existence, and is only doing business, he approves 
with equal emphasis the holdings of those courts that the shares of 
stock cannot be so attached. Plimpton v. Bigelow, 93 N. Y. 592, 29 
Hun, 362; Straus v. Glycérine Co., 46 Hun, 216; Id., 108 N. Y. 654, 
15 N. E. 444; Douglass v. Insurance Co., 138 N. Y. 209, 33 N. E. 938. 
And he remarks, in commenting on this point, that "stock in a corpora- 
tion cannot be levied upon by an ordinary exécution against the hold- 
er, except by spécial statutory provisions; and it would be most unjust 
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to hold a corporation liable as garnishee upon its stock when it can- 
not relieve itself from liability by delivering the stock over to the 
sheriff or other oflEicer serving the writ." Shinn on Attachment (sec- 
tion 209, at page 406, and section 498, at page 868) cites, besides the 
above cases, a large number from other states to the eiïect that shares 
of stock are not leviable except by spécial statutory provision. Id. § 
30, at page 49 ; Id. § 100, at page 156, — as to effect of the résidence or 
nonresidence of the attaching plaintifî. Id. § 105, that the garnishee 
Company is a foreign corporation notwithstanding its présence, doing 
business, in Ohio. Id. §§ 208, 209, at pages 402, 406, as to statutory 
methods of seizing shares of stock. Id. § 476, at page 485, that it is 
a fundamental requirement of attachment process that the indebted- 
ness must exist or the property be within the state, — citing many 
cases, — so that on this principle it cannot be said that the garnishee 
Company is indebted or holds the défendant' s shares within the state 
of Ohio. Id. § 477, at page 485, that a mère custodian of a chose in 
action who is not indebted to the holder is not liable to garni shment. 
Id. §§ 489-498, as to character of persons who may be served as 
garnishee, — only those through whose control the thing may be sub- 
jected by judgment to the plaintiff's debt within the state (section 
489). As to the situs of property subject to garnishment, section 490 
is very instructive, it being shown that, according to many authori- 
ties, if the garnishee be a nonresident, and the thing he holds (or owes) 
is not within the state where the process is served (or the debt be not 
payable there), but is deliverable to the owner elsewhere, the service 
is not effectuai to reach it; and the trustée of choses is not consid- 
ered to carry them around wherever he may go or be found (at page 
860). Id. § 491, is to same effect, — that where the principal debtor 
and the garnishee both réside out of the state, and the debt is pay- 
able not generally, but by its particular terms, elsewhere, the garnish- 
ment is ineffectuai, because the thing to be done is not within the 
power of the court to be compelled. Can thèse shares of stock be said 
to be distributable in Ohio, and are they not particularly payable only 
in Michigan? Id. §§ 492-498, as to corporations as garnishees, do- 
mestic and foreign, showing that, while the gênerai rule is that a for- 
eign corporation which is amenable to process in another state may be 
subjected to garnishment there for anything it holds within the state, 
or for any debt it owes generally to the principal debtor, and not spe- 
cially in another place, it cannot, without spécial législation to that 
end, be reached by garnishment for the stock of a member. 

It also must be conceded that after notice and publication in an- 
other state a judicial sale of the shares by the sheriff or other offlcer 
would be, in fashion and substance, just like a sale of the same kind 
in the home state of the corporation as against a nonresident member, 
for that is one way the purpose of appropriation may be accomplished, 
and, perhaps, a sufficiently effectuai way of doing it; the purchaser 
at judicial sale being thus armed with the title to compel a transfer of 
the stock in the books. But, again, that does not meet the objectioi- 
of want of dominion over the thing appropriated ; not any more than 
if the state of Ohio should do the same thing as to tangible property 
or even land of the nonresident debtor situated in another state^ 
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thereby, througli substituted service, seeking to appropriate that 
•wMch is in another state to the payment of debts due its own citizens 
or others resorting preferably to its courts. Indeed, in my view, 
shares of stocli more nearly resemble land than movables in tbe 
quality of being fixed within the boundaries of the state wbich created 
them, and régulâtes ail their qualities and incidents, as property. It 
is a question of resemblances and analogies, and is capable of no 
other treatment. The often-announced doctrine that the situs of 
shares follows the owner, lilie the situs of movables, wherever in 
fact they may be located, can only be said sub modo at most. Even 
as to land, by control of the person of the owner titles may be trans- 
ferred away from their situs by judicial compulsion to exécute the deed 
according to the law of the place where the land lies; but this hardly 
could be done by any plan of substituted service of process on the 
owner and notice to the tenant of the land. Whatever may be said 
in favor of the situs of shares following the owner for other purposes, 
for the purpose of judicial transfer the analogies swing back towards 
that of land, rather than movables. If the home state of the corpo- 
ration may subject them as movables or as choses in action are sub- 
jected, and does this, it is sufflcient to say that that state also has 
the same power to so subject lands, if it choose; and it does not follow 
that the underlying principle of the law of garnishment permits an- 
other state to do likewise with other corporate shares than those of 
its own création. At ail events, the statutes of Ohio hâve not in ex- 
press terms undertaken to subject by garnishment foreign shares, aa 
the property of nonresidents, when the corporations happen to hare 
agents within the state doing corporate business there, and amenable 
to process. One section régulâtes service of a summons on corpora- 
tions, and another applies this to foreign corporations having "a man- 
aging agent in the state." Rev. St §§ 5044, 5046. In any civil ac- 
tion the plaintiflf may hâve attachment against the property of the 
défendant, — of course, within the state is hère implied, — when the de- 
fendant is a nonresident. Id. § 5521. This attachment commands the 
sheriff to attacih the lands, tenements, goods, chattels, stocks, or inter- 
est in stocks, rights, crédits, money, and effects of the défendant "in 
his county." Id. § 5524. The sheriff is directed how to exécute the 
writ as to real property and movables, including an appraisement, and 
on bond may leave the thing seized with the garnishee. Id. §§ 5528, 
5529. If the offlcer cannot get possession of the property, he leaves a 
notice with the garnishee to appear in court and answer. Id. § 5530. 
If the garnishee be a corporation, service may be had on the principal 
offlcer or managing agent, clearly including a foreign corporation. Id. 
§ 5534; Eailroad Co. v. Peoples, 31 Ohio St. 537. But none of thèse 
statutes direct that return of its shares shall be made by a foreign cor- 
poration so served except by whatever implication may be made upon 
the terms of this section authorizing service on the managing agent, 
and a section following, which déclares that the garnishee shall make 
disclosure, "and in case of a corporation, of any stock held therein for 
the beneât of the défendant," taken also in connection with the lead- 
ing section, supra, that stocks or interest in stocks may be attached. 
The statutes seem to make no distinction between domestic and for- 
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eign corporations, and there is none so far as relates to property held 
by either within the dominion of the state. But thé distinction in- 
heres as to property not held by the corporation within the dominion 
of the state in the nature of that fact itself, and appears when the an- 
swer is made and disclosee that fact, if it does; or it would appear on 
proceedings against the corporation if it withheld the disclosure of the 
shares, and were proceeded against for an insufiicient answer. Then 
the question would arise whether the shares were in fact within the 
state j but surely the fact that it does disclose them does not make 
thena any more within the state than if the disclosure were not made, 
and the fact concealed, particularly if, as hère, thé liability were de- 
nied. Thèse statutes must be read in the light of the fact that the 
législation pertains to things in Ohio, and not things in other states, 
and, as to foreign corporations, that they may hold things not within 
this state, as may other garnishees (Shinn, Attachm. § 490), notwith- 
standing the broad language that corporations must disclose the 
shares held by the principal debtor. The statutes, in any event, do 
not undertake to enact that foreign shares held by a nonresident may 
be laid hold of in Ohio, except by construction and implication upon 
very broad language, making, in terms, no discrimination as to shares 
of stock and that kind of property the company might actually hold 
within Ohio; because, probably, the législature knew that the lan- 
guage could not be extended to include things over which it had no 
power, or if it had any, required especial législation for its exercise, so 
as not to intrench upon the inhérent qualifies afflxed to shares of stock 
in the state of their création. International comity would f orbid this, 
if the power existed. Thus, while the législature requires garnishee 
corporations to return their shares for judicial sale, that does not nec- 
essarily mean that the shares of foreign corporations may be judi- 
cially sold in Ohio, or that, if the owner does not réside hère, they 
may be sold in spite of that fact. The language of ail législation 
is supposed to be restricted by considérations of international and 
Interstate comity. The authorities indicate that the method of sub- 
jecting foreign shares to attachment would be by imposing that lia- 
bility as a condition précèdent to doing business in the state; and that 
not only the corporation, but the shareholders individually, should 
also submit to suit hère. The absence of such a condition, expressly 
made or by implication arising from the scope of the statutory 
scheme, as it does in the case of the corporation itself, is a controlling 
circumstance to restrict the broad language of thèse attachment and 
garnishment statutes. Other provisions of the statute disposing of 
the property are signiflcant as to its construction on this point. The 
property seized may be sold for préservation, put in the hands of a 
receiver, left with the garnishee on bond, etc. ; but always he may dis- 
charge himself by paying the debt or delivering the property over to 
the oflftcer. And how could a Michigan corporation deliver share- 
holder's stock to an ofiflcer in Ohio? It might transfer on the books 
to a Michigan sheriff, perhaps; but could it do this, properly, to a for- 
eign sheriâ, at the order of a foreign statute or a foreign court? Or, 
rather, would Michigan, by comity or constitutional obligation, be 
compelled to recognize and give eiîect to thèse foreign laws and or- 
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ders made in other states? If not, the property is scarcel^ to be held 
to be within Ohio for that purpose. Kev. St Ohio, §§'5539-5553. 
Again, after judgment for the plaintiff the property is to be sold, and 
by another section paid-up shares ape declared to be personal prop- 
erty, and may be sold on exécution. Kev. St. Ohio, § 5555 et seq.; 
Id. § 3255. Suppose the laws of Michigan should déclare that shares 
held in a railroad compahy should be deemed real estate, — ^as they 
might, — or that they should not be liable to exécution at ail; how 
could the laws of Ohio operate to change ail that by the mère form of 
garnishment and sale of the shares? The diflSculties are inextricable, 
and, while the cases hâve not been examined in other directions for 
analogies or results, and conflning our considération to thèse par- 
ticular statutes and to thèse facts, I do not doubt that this garnish- 
ment has not in the least incumbered the shares with any lien, or 
80 put them in custodia legis that it can be made the basis of any 
publication, process, or judgment hère against the nonresident de- 
fendants. 

The case of Miller v. U. S., 11 Wall. 268, 294, abundantly illus- 
trâtes the difificultles of seizing stocks by mesne or final process else- 
where than in the home state of the corporation by showing the diffi- 
culty of doing it there, as pointed out by the opinions and dissenting 
opinions, which are very instructive on this subject of seizing shares 
of stock by judicial process. That, too, was a case of Michigan 
stocks, and it appears they are not tp be attached in that etate by 
mesne process, unless the law has been changed since that time. It 
was done in that case by garnishment notice at the home oflBce per- 
forée of an act of congress acting within the state of Michigan. What 
was said by the Sixth circuit court of appeals, through Mr. Circuit 
Judge Taft, in epeaking of a statute of Michigan which said that "any 
corporation, domestic or foreign, may be garnished under this act" 
(How. Ann. St. Mich. § 8086), well applies hère: 

"At ail events, there is nothing in the garnishee statute of Michigan ex- 
pressly requiring a foreign corporation to submit to a judgment in garnish- 
ment in such a case. And the mère provision that such corporation shall be 
generally subject to garnishment Is not to be interpreted as imposing a 
liability, power to impose which is rendered doubtful by the considérations 
already stated." Keimers v. Manufacturing Co., 17 0. 0. A. 230, 70 Fed., at 
page 575. 

We are told by counsel that the précise question has not been de- 
cided by the Ohio courts. Counsel disagree as to whether debts due 
by nonresident gamishees can be attached in Ohio by service when 
the garnishee is f ound in Ohio ; but it may be conceded that they may 
when the garnishee has a business résidence hère, and yet it does not 
appear that shares of stock also may be seized, since they stand on 
a différent footing from debts. The case of National Bank of New 
London v. Lake Shore & M. S. Ry. Co., 21 Ohio St. 221, was the seizure 
of shares in an Ohio corporation, and establishes that, where the non- 
resident debtor owns such shares, they may be subjected by garnish- 
ment under the above statutes. So, in Norton v. -Norton, 43 Ohio St. 
509, 3 N. E. 348, as to the shares of an absconding debtor in an Ohio 
corporation ; but this is only an affirmance of the doctrine of Miller v. 
U. S., 11 Wall. 268, that garnishment notice is an appropriate way 
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to seize shares of stock in the home ofSce of the corporation, and they 
go no f urtlier than that. It is said in Norton v. Norton, supra, that 
"at common law stock in corporations was not subject to levy or at- 
tachment. The shares of stock were neither a chattel or a chose in 
action." And that the Ohio statutes seize the shareholder's équitable 
interest in the corporation. 43 Ohio St. 521, 522, 3 N. E. 351. 
Can the Ohio statutes hâve the effect to thus change the common law 
in Michigan? In Railroad Co. v. May, 25 Ohio St. 347, sanction is 
given to the validity of garnishment in "West Virginia oî^ debt due 
by the railroad company to a citizen of Ohio at the suit of his creditor, 
also a citizen of Ohio. The railroad company was a corporation of 
West Virginia, presumably, though the fact does not distinctly appear. 
In Railroad Go. v. Peoples, 31 Ohio St. 537, it is said that for ail pur- 
poses of proceedings under the attachment and garnishment laws a 
foreign corporation operating a railroad in Ohio under the statutes 
in that behalf is to be held a domestic corporation; but this was 
said upon a showing that the garnishee foreign company had hère in 
Ohio, in its possession, cars and like tangible property belonging to 
the principal debtor, also a foreign company. The case did not con- 
cern shares of stock at ail. In Root v. Davis, 51 Ohio St. 29, 36, 36 
N. E. 669, there are expressions of the opinion which favor the doctrine 
about which there is so much conflict, that "the crédits of a nonresi- 
dent debtor, without personal service upon him, cannot be attached in 
this state by simply serving the process of garnishment upon his 
debtor residing within the jurisdiction of the court issuing the pro- 
cess. That would be, as claimed, to give the laws of the state an 
extraterritorial efifect." And some doubt of the soundness of the case 
of Railroad Co. v. May, supra, is expressed. But this was said only 
arguendo, does not appear in the officiai syllabus, and was held not 
to apply as between citizens of the state in relation to their résidence 
in différent counties. 

The case of Winslow v. Fletcher, 53 Conn. 390, 4 Atl. 250, cited by 
plaintifl, is in favor of the ruling hère made, though in that case nei- 
ther of the parties was a résident of Connecticut, except the garnishee. 
But I hâve endeavored to show that the mère résidence of the plaintifl 
does not increase the power of the state in the premises. It is the 
présence in the state of the défendant, or the thing he owns, which is 
the essential élément of control, and not the présence of the plain- 
tifl, where the state makes no discrimination, and allows ail plain- 
tiffs, whether résident or nonresident, equal access to its courts, as 
most States do, even for the purposes of appropriation by attachment 
of the property of a debtor found within the state. In that case a 
Massachusetts creditor sought to reach shares of stock in an Indiana 
bank belonging to his Indiana debtor, in the hands of a Connecticut 
garnishee, holding them as a pledge. It was held that he must go to 
Indiana, "where, in contemplation of law, the stock is situated. By 
coming hère they can only succeed upon the theory that in some sensé 
the stock is located in this state. Such a theory is inconsistent with 
a familiar and well-settled rule that stock in a corporation, for the 
purposes of an attachment, bas its situs where the corporation is 
located." It is further said that the sale of stock In another state 
90 F.— 7 
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by exécution or proCess is not open to creditors in this state. The 
case ië stronger, of course, for a plaintiff, wkere tlie company whose 
siiàreholders are attached is doing business, and bas considérable of 
the corporate property, in tbê state issuiûg the process, and is liable 
generally to suit there. But the principle is the same in either case, 
for it is not the company which is sued, but another, who has never 
asiied any permission to do business in the state on conditions agreed 
upon as précèdent to the privilège, and who is, therefore, not pro hac, 
and for that purpose, a résident of the state, by agreement. He 
stands outside of ail this, and, to my mind, is in no sensé in a différent 
category than the Indiana shareholder in the Connecticut case. 

In Miller v. Hooe, 2 Cranch, C. 0. 622, Fed. Cas. No. 9,573, a District 
of Columbia garnishee answered that he held property of the défend- 
ant debtor under his control at his mill in Virginia, just across the 
Une; and the court held that it was not liable to the process. 

In the case of Pinney v. Nevills, 86 Fed. 97, it was decided by the 
circuit court of Massachusetts, upon the authorities cited, that shares 
of stock in a foreign corporation are not subject to attachment under 
the statutes of Massachusetts. Mr. Circuit Judge Coït saye: "The 
gênerai rule of law is that shares of stock in a foreign corporation, 
owned by nonresidents, are not the subject of attachment." 

I must confess that there is diflQculty in dealing with the logical 
bearing of the fact that a large part of the corporate property is in 
Ohio, and that, if this corporation is amenable to suit in Ohio by 
gênerai process, which is notice to it for ail purposes of process, and 
may be garnished as to things in its hands and under its control as 
domestic corporations may be, notice about its shares delivered in 
Ohio is quite as effectuai qua notice as if delivered in Michigan, for 
the excitation of its own action in the premises; that, after such no- 
tice, it may do practically, as to those shares, either by way of notice 
to its shareholder or by way of its dealing with them, anything it 
might do if the same notice were lodged across the line, and that there 
is a good deal of barren technicality about the situs of such property, 
and its shifting from one place, to another, as may be convenient for 
the uses that may happen to be wanted for a situs for it. Yet I am 
convinced that the soundest principles of public policy, private justice, 
and international or interstate comity and obligation require that 
shares of stock shall be subjected, in invitum, as against an owner not 
served vrith process personally, only in the state which created the 
stock, and régulâtes its incidents by its own laws, and has the sole 
right to déclare how and under what circumstances it shall be liable 
to judicial process operating alone upon the stock, and not upon the 
owner. If I am wrong about this ruling, and it puts unauthorized re- 
strictions upon the statutes of Ohio, it is satisfactory to know that a 
mandamùs will compel this court to take the jurisdiction. Motion 
granted. 
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WINTERS V. COWEN et al. 

(Circuit Court, N. D. Ohio, W. D. October 10, 1898.) 

No. 1,418. 

1. Caekiers op Passbngbbs— Sale op Tickets— Répudiation op Contiîact. 

A railroad company whieh authorizes another company to Issue and 
sell mileage tickets good over Its road makes the latter company its 
agent, and cannot repudiate the contract so made wlth a passenger wUo 
in good faith buys a ticket from such agent. 

2. ExEMPLART Damages — Includino Expesses op Litigation. 

Under the décisions of the Ohlo courts, where punitive or exemplary 
damages are allowable, the jury may take Into considération the fair and 
reasonable expenses to which the plaintifC has been subjected in the 
vindication of his rights by litigatlon. 
S. Same— Implied Malice — Ejectaient op J:*assbnger bt Carrier. 

Where the gênerai passenger agent of défendant railroad company 
deliberately repudiated a large number of mileage tickets which had 
been issued and sold to the public by his authorlty, and, in conséquence 
of his orders, plaintilï, who had purchased one of such tickets in good 
faith, was ejected from a train, such a reckless disregard of the duties 
of the défendant and the rights of its ticket holders, by one of its con- 
trolling officers, constituted implied malice, and warranted the imposition 
of exemplary damages. 

On Motion for New Trial. 

Motter & McKenzie and James M. Brown, for plaintiff. 
J. H. Collins, for défendants. 

HAMMOiND, J. Briefly, the facts are that the défendants and tlie 
Cincinnati, Jackson & Mackinaw Company liad an interchangeable 
mileage book arrangement, and, by a ticket agent at Cincinnati, sold 
one of the books to the plaintiff. It was repudiated by the défend- 
ants, and the plaintijï was ejected from their train witliout violence, 
indignity, or other injury than that resulting from the inconvenience 
and delay incident to the occasion, as it appears in the proof. The 
Mackinaw Company had sent for sale in bulk at wholesale something 
over 600 of thèse books to the agent in Cincinnati. Instead of sell- 
ing for cash, as he was expected to do, he trusted the broker, who did 
not pay, and, failing to recover them, the Mackinaw Company in- 
structed ail its conductors to outlaw every book presented within the 
designated numbers covering the 600 books. It also demanded of the 
défendante that they should reject, according to a list of the numbers, 
each of thèse 600 outlawed books; but the défendants, declining to 
take this burden, repudiated its contract by refusing to reçoive any 
book whatever issued by the Mackinaw Company, and so instructed 
their conductors. The plaintiff's book was not in the outlawed list, hav- 
ing been purchased before the trouble aroee. The correspondence be- 
tween the gênerai passenger agents of thèse two companies, who were 
the officiais responsible for this éjection of the plaintiff, shows how 
recklessly they disregarded the rights of the public holding their in- 
terchangeable mileage books, innocently, and without notice of any 
trouble in the premises. It was an entirely unjustiâable performance 
on their part to ignore the right of the plaintiff certainly, and others 
of the public who had bought books unaflected with the alleged in- 



100 90 FEDERAL REPORTER. 

firmity. Even as to the 600 tickets, they were not stolen or embez- 
zled or counterfeited; nor were they in any sensé defective on their 
face or in their issue. By their own neglect the companies had put 
them on the market without receiving, as they expected, cash for them ; 
and the proposition was to impose this loss on the public, or, at least, 
to mitigate it by putting ail holders to the trouble of an investigation, 
delay, and expense of attention to the matter of securing a ref unding 
of their money, which comparatively few would incur perhaps. Thèse 
superior oiïicials did not seem to care for the loss, inconvenience, or 
injury resulting f rom the rejection of their tickets to passengers ; nor 
for the human indignation they would feel at being put ofl a train 
while holding a good ticket, or else being forced to pay fares unlaw- 
fully demanded, with only a suggestion to carry their complaints to a 
distant headquarters, and show that they had a good claim against the 
Company, — to prove that they were innocent of the offense of buying 
a ticket which the company had itself placed on the market, but 
which, through the mismanagement of its own agents, had been sold 
to brokers on a crédit that had failed. And on the witness stand 
neither of them seemed to regret the predicament of the plaintiff, or 
to recognize that he had the least ground of complaint on any score. 
The purchase money of bis ticket was not tendered, even by the plead- 
ings hère, or otherwise. My purpose in charging the jury was to 
restrain their natural sensé of the outrage of this transaction, and to 
confine their verdict within temperate limits. It is rather larger 
than I would hâve given if on the jury, or if the case had been tried 
without a jury, for the reason that the conductor's treatment of the 
plaintiff was so very gentlemanly, and he discharged the disagreeable 
duty imposed by his superiors with so much regard for the plaintiflf's 
situation that there is no just cause for complaint of his conduct on 
that occasion. 

There was an incident occurring at the trial which possibly inflamed 
the jury somewhat, though everything was donc by the court to pre- 
vent that mishap, it being quite apparent that the défendants hère 
sued were not responsible for it, nor their counsel. Shindler, the 
Mackinaw Oompany's passenger agent at that time, and who was 
largely, if not entirely, responsible for the reckless disregard of the 
rights of the plaintiff in the premises, by assuming, as he did, that he 
might reject perfectly good tickets sold to unsuspecting purchasers, 
and forcing the défendants, by his unreasonable demands, to assume 
that they might lawfully reject ail tickets, good or bad, because it 
was burdensome to them to distinguish good from bad, was called as a 
witness for the plaintiff. He demanded of the plaintiff in open court, 
before the jury, that his fées and mileage should be paid before he 
would testify; and, this being ruled in his favor, they were paid. 
When it was developed in the testimony that he was largely respon- 
sible for the trouble, there was an évident dissatisfaction at his ill- 
natured demand for his fées in advance; but the court, by admonition 
and restralnt of counsel, protected the défendants against any undue 
influence of the incident. So, take it altogether, there is no reason 
for setting aside the verdict for ^1,000, because it is too large. 

The main ground urged for a new trial ie the contention that the de- 
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fendants were not perpetually bound by their contract for interchange- 
able mileage tickets, and might revoke it, leaving the purchasers from 
the Mackinaw Company to look to them to refund the purchase 
money. The answer to this is that the plaintiff purchased his book 
before this trouble arose, and it was already a contract with défend- 
ants. But, beyond this, thèse tickets were pro bac the defendant's 
own tickets, and the issuing company's agents were its own agents 
for their sale. They should hâve been withdrawn from use with due 
regard to the rights of holders, or from the hands of agents, and not 
exposed to sale; for surely the traveler who goes to an authorized 
agent having the tickets on hand, and offering them for sale, cannot 
be required to investigate the traffic contracts to see if they do in fact 
authorize their sale. Once they are authorized and put upon the 
market, an innocent purchaser, without knowledge of the revocation 
of authority, would be protected in their purchase, by enforcing the 
contract of carriage in his favor. This is the familiar law of agency 
and the law of sale of such paper as railroad tickets. Kailroad Co. v. 
Winter, 143 U. S. 60, 69, 12 Sup. Ct. 356. 

The concern I hâve had about the instructions to the jury relate to 
the matter of exemplary damages. The distinction taken between 
punitive and exemplary damages may not be technically correct, but 
it was designed to eliminate from the minds of the Jurors any disposi- 
tion to punish the défendants, and yet to permit them to enlarge their 
verdict, if they saw fit, by allowing exemplary damages to the extent 
of reasonable compensation for necessary expenses of vindication by 
litigation not strictly falling within the bill of costs, such as a rea- 
sonable compensation to attorneys. The Jury was told that: 

"Ihe plaintiff bas a riglit to recover whatever reasonable and temperate 
sum of money viill compensate him for his actual losses as they appear In 
the proof, to which you may rightly add such sum as, In your judgment, 
will protect the public against wrongful aets of lilce cliaracter by common 
carriers,— by way of example, not by way of punishment, for I wish to in- 
sist upon a distinction between the two. whether it be a technical distinction 
or not. It is a praetlcal distinction, which we should bear in mind so as not to 
be misled by the bare use of words. Every common carrier owes the public 
a duty in this respect, somewhat différent from other parties to a con- 
tract; and it is for the vindication of that public duty that the law permits 
jurors to go beyond mère compensatory damages, and allow exemplary 
damages, where there has been nothing but erroneous judgment, and yet 
a reckless disregard of the duty of a public carrier to comply with its con- 
tract of carriage and recognize the tickets it issues which are binding upon 
It; and sometimes the law permits jurors, where there has been actual insuit 
and Personal injury, dégradation, and humiliation, to add smart money or 
punitive damages." 

There was an application of this to the facts of the case, and it was 
further explained that, in this principle of giving exemplary damages, 
reasonable allowance might be made by the jury, if they thought the 
case was one for exemplary damages, for incidental expenses and at- 
torney's fées that could not be recovered if there were only a case for 
compensatory damages and nothing more. It might not be lawful to 
take proof of the lawyer's fées and expenses to be allowed as such, 
by way of compensation ; but, if the jury determined to give exemplary 
damages on the facts, they could consider that the plaintiff had been 



102 90 FEDERAL REPORTER. 

at such expense necessarily, and fix the amount eo as to cover such 
fair and reasonable estimate as tliey might make. This is the sub- 
stance of the instructions, and, on the authority ol the Ohio cases, I 
am disposed to adhère to them as correct. Roberts v. Mason, 10 OMo 
St. 278; Eailroad Co. v. Ensign, 10 Ohio Cir. Ot. E. 21; Eailway Co. v. 
Ensign, 56 Ohio St. 760, 49 N. E. 1115. That was a strong case for 
punitive damages, in an action for assault and battery; but, if the 
case be one for only exemplary damages, — if there be a distinction, — 
I am not able to see why the same principle does not apply. Modem 
cases hâve somewhat mitigated the law against carriers in this mat- 
ter of exemplary damages, by excluding from its allowance those 
cases where the agent of the carrier was acting outside the scope 
of his duty, and the malice, express or implied, v^as that of the agent, 
and not the principal. Or, to state it otherwise, that breach of pub- 
lic duty, which is so flagrant in its character that it demonstrates 
that there has been a reckless disregard of the right of the public in 
the particular case of the passenger who is wrongfuUy ejected, must 
be, in the given case, a breach by the carrier company itself , in the 
sensé that the wrongful act constituting the breach was an authorized 
act, and not the mère individual act of the agent, done beyond the 
ecope of his authority. Such a reckless disregard is implied malice, 
or is the équivalent of malice, in a technical or légal sensé, for which 
the law allows exemplary damages, as well as for actual malice or ill 
will; but it must be in its implication attributable to the carrier, and 
not to the particular employé on his individual account, unless it 
may be that the recklessness is founded in the act of the carrier in 
selecting an incompétent employé or agent; and, where there is no 
blâme in the sélection of the agent, the test is that of his authority, — 
the scope of his authority. 

In my judgment, this case falls rather within the category of the 
case of Eailroad Co. v. Harrie, 122 U. S. 597, 609, 7 Sup. Ct. 1286, than 
that of Eailway Co. v. Prentice, 147 U. S. 101, 110, et seq., 13 Sup. Ct. 
261. It is true, there was no physical violence in this case, and the 
recovery of exemplary damages hère in no sensé dépends upon the 
treatment of the plaintifl by the conductor, and it is not at ail like 
the last-cited case. Nor was there any such ilagrant criminality as 
was found in the other case just cited, by the "controUing officers," to 
use the language of the opinion, who wantonly disturbed the peace 
of the community. But this ia only a différence in degree. The dis- 
regard of the plaintiff's right was, in the nature of that right and its 
relation to this subject of exemplary damages, just as flagrantly 
wrongful in the one case as the other, and the principle of making an 
example for the beneât of others is equally applicable. It is not the 
character or extent of the injury that invokes the principle, and thèse 
cited cases ail say that the exemplary damages are not given in behalf 
of the plaintiff, nor to soothe his injuries, but in behalf of the public, 
which has been wronged, the public right being vindicated through 
the plaintiff. This principle is especially applicable to common car- 
riers, and to enforce the rights of those who must resort to them for 
that service. Therefore, we do not, as in the cases of trespassers 
upon persons or property producing physical injuries by violence, rely 
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altogether upon that character of injurj to detennîne tlie right of the 
public, through the jury, to impose exemplary damages. Tîiose con- 
sidérations may enter into the amount of the damages, but the right 
to inflict them dépends upon the purpose to compel attention to a pub- 
lic duty. Mr. Justice Gray, in the Prentice Case, supra, cites and 
approves a case from Rhode leland where, on the facts of that case, 
exemplary damages were refused; but the approved principle of law 
quoted from that case fully covers this, and justifies the instructions 
given to the jury. Hagan v. Railroad Co., 3 R. I. 88. The use of 
the word "criminality" in thèse opinions must not be misunderstood as 
meaning offenses under the criminal law, but only such indifférence of 
others' rights as amounts to criminal or censurable négligence. 

After referring to cases of aggravated misconduct or lawless acts, 
and saying that "the discrétion of the jury in such cases is not con- 
trolled by any very deflnite rules," Mr. Justice Field, in Railroad Co. 
T. Humes, 115 U. S. 512, 519, 6 Sup. Ct. 110, 113, uses this language: 

"For injuries resulting from a negleet of duties, in the discharge of wliicli 
the put)lic is interested, jurles are also permitted to assess exemplary dam- 
ages. Thèse may perhaps be considered as falling under the head of cases 
of gross négligence, for any negleet of duties imposed for the protection of 
life or property is culpable, and deserves puuishment." 

See, also, Scott v. Donald, 165 U. S. 58, 86-89, 17 Sup. Ct. 266; 
Milwaukee v. Arms, 91 U. S. 489, 495, where Mr. Justice Davis states 
the rule thus: 

"To do this, there must hâve been some willful misconduct, or that entire 
want of care which would raise the presumption of a conscious indifférence 
to conséquences." 

m will is not necessary to constitute malice in law. It is enough 
if the act be wrongful, donc intentionally, without just cause or ex- 
cuse. Bromage v. Prosser, 4 Barn. & C. 247, 255. 

In this case the "controlling oflScers" of the two companies, charged 
with the entire duty of regulating the passenger traffic and the man- 
agement of this business between themselves and the public, after 
entering into a contract for interchangeable mileage tickets, putting 
them upon the market, and selling one of them to the plaintif, without 
the least justification in fact or law, repudiated their contract with 
him; and this, under circumstances showing the most entire want of 
care in the premises. This, certainly, does raise a conclusive pre- 
sumption of a conscious indifférence to conséquences. They con- 
sulted no counsel in a grave matter of légal liability, and, upon their 
own assumptions of law, acted recklessly and wholly in disregard of 
the rights of ail ticket holders similarly situated as the plaintiff was. 
Without manifesting the least regret for the injury to the plaintiff, 
they showed on the witness stand a confidence in their own knowledge 
of the légal liability and duty imposed by the circumstances under 
which they acted, that demonstrated the conceit of their own infalli- 
bility. It well accounts for their selfish attention to their own profit, 
convenience, and comfort in the matter of dealing with the tickets they 
had put out and wished to recall, and at the same time their reckless 
and wanton inattention and care for the rights of the publia Motion 
overruled. 
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CONSOWDATHD FASXENER CO. v. WEISNEE et aL 

SAMB V. LEHR. 

(Circuit Court, D. Massachusetts. October 31, 1898.) 

Nos. 961 aad 962. . 

Patents— Infhinqembnt—Improvbmbnt IN Mbtal Buttons. 

The Mead patent, No. 325,430, for an improvement in buttons, and re- 
lating particularly to buttons secured to the fabric by métal fastenings, 
the essential featuré of the invention being an anvil plate in the interior 
of the button, agalnst which the eyelet whlch passes through the fabric 
is riTeted down upon the lower plate of the button, is not Infringed by a 
button which has no such auvll plate. 

Thèse were two suits in equity by the Consolidated Fastener Com- 
pany against Annie Weisner and others and against Samuel Lehr, 
respectively, for the infringement of a patent. Heard on motions for 
a preliminary injunction. 

John E. Bennett and W. B. H. Dowse, for complainant 
Edmond Wetmore and William A. Jenner, for défendants. 

COLT, Circuit Judge. This is a motion for a preliminary injunction, 
brought upon a bill for the alleged infringement of letters patent No. 
325,430, granted September 1, 1885, to Albert Q. Mead, for improve- 
ments in buttons. In Kent v. Simons, 39 Fed. 606, this court said, 
with respect to the Mead patent: "The Mead improvement is mani- 
festly of limited scope, in view of the mauy prior devices." The Mead 
invention relates particularly to buttons secured to the fabric by 
metallic fastenings, and provided with an open central bore, which 
adapts them for use especially with spring studs. The spécification 
says: "In the particular button finish, so called, combined with the 
central bore, and in the gênerai arrangement and disposition of the sev- 
eral parts with respect to each other, is embodied the subject of my in- 
vention." The several parts of the Mead device are an exterior cap, 
a lower disk centrally perforated, and which is slightly dished, an 
upper circular disk provided with a central bore with the métal "at 
or near the opening bent or burred, forming a short frustrum of a 
cône." This disk or anvil plate rests upon the lower disk with the 
burred portion downward. The patent also describes a filling made 
of any stiff material, such as leather, which is inserted in the head of 
the button to prevent injury to the upper métal cap. The fastening 
eyelet is the ordinary eyelet having an internai central bore sufflciently 
large to permit the truncated cône formed on the anvil plate to enter 
therein. In opération the anvil plate spreads, and rivets the top 
of the eyelet down upon the lower disk, and prevents its withdrawal 
through the central bore of the button. The patentée states that he 
terms the upper disk an anvil plate, "since it acts like an anvil upon 
which to rivet or clinch the upper part of the shank of the fastening 
eyelet." The défendants' button consists of an inclosing cap having a 
button finish, an interior plate, a flanged tubular plate, which is put 
through the fabric, and having an in-turned lip, an under outside plate', 
or washer upon which the tubular plate is upset, and an inside paper 
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washer. It bas no eyelet and no anvil plate. The flanged plate does 
not act as an anvil plate to turn over the upper edge of an eyelet. Nor 
is the lower plate, or disk, of défendants' button the same or the 
équivalent of the lower disk of Mead. It is not inclosed by the cap ; 
no eyelet is riveted down upon it; it is on the opposite side of the 
fabric. An anvil plate to rivet down the eyelet npon the lower disk is 
the essential feature in the Mead button, and this feature is not found 
in défendants' device. 
The flrst claim of the Mead patent is as follows: 

"(1) In a button provided wîth a central opening for receivlng a spring 
stud, the combination of an inclosing cap, a perforated bottom disk, a second 
disk above the flrst, the button being attached as a whole to the fabric Inde- 
pendent of said stud, substantlally as set forth." 

We do not flnd in défendants' button "the perforated bottom disk," 
and "a second disk (or anvil plate) above the flrst," which are the essen- 
tial éléments of this claim; and therefore we must hold that there 
is no infringement of this claim. 

The only other claim involved in the présent hearing is the third: 

"(3) The combination of a plate having a central opening or bore, with a 
convex cap, E, Inclosing and attached to sald plate, and provided with a 
flUing, F, also centrally perforated, substantially for purposes specified." 

The experts differ as to whether the plate mentioned in this claim 
has référence to the upper or lower disk of the Mead button. But, 
upon either construction of the claim, there is no infringement, be- 
cause défendants' button does not contain either of thèse disks. Bear- 
ing in mind the limited scope of the Mead patent in view of the prior 
art, and, for the purpose of this motion, assuming the patent to be 
valid, we do not think the complainant has made out a case of infringe- 
ment which entitles it to a preliminary injunction. Motion denied. 



RAYMOND v. LA COMPAGNIE GENERALE, ETa 

WUERTZ V. SAME. 

(Circuit Court, S. D. New York. November 10, 1898.) 

Admiraltt — SciTS TO Kbcover for Dbaths— Secukity for Cosïs. 

In actions brougbt on behalf of the next of kin against a steamship 
Company to recover for deaths resulting from the sinking of a vessel 
which was a total loss,— défendant being therefore relieved from ail lia- 
bility for faults of navigation,— plaintiffs will be requlred to give security 
for costs, unless the inability of ail the persons Interested in the recovery 
to do so is shown. 

Motion to Require Security for Costs. 
Edward K. Jones, for the motion. 
Kenneson, Graine & Alling, opposed. 

LACOMBE, Circuit Judge. In view of the large number of thèse 
causes which seem to be pending in this court, the subject of requiring 
security for costs has been again considered. There is force in the 
contention of défendant that inasmuch as the statutory limitation of 
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liability (the steamer being a total loss) relieres it from ail Ijability 
for faults of navigation, etc., the plaintilï's case is more tban ordinarilj 
spéculative. Undoubtedly, tbe taking of testimony in support of and 
in opposition to the averments in the complaint will be an expensive 
matter; and the court is not unmindful of the fact that those aver- 
ments are really not sworn to by any one, the usual vérification be- 
ing on information and belief. Nevertheless, individuals who may 
hâve a right to recover damages for the death of next of kin should 
not be deprived of their day in court, to show, if they can, that defend- 
ant's actionable négligence caused such death, merely because they 
are too poor to file security. On the other hand, the défendant 
should not be harassed by repeated trials of the same question, nor 
put to pnusual and extraordinary expense in defending suits, the 
prosecution of which is left free to its adversaries. The following 
disposition of thèse and similar motions will be made: AYhere the 
affldavits clearly show that the persons interested in the recovery (i. e. 
■ the widow or next of kin) are ail in such a condition pecuniarily that 
none of them is able to give security, the motion will be denied; 
otherwise it will be granted. The déniais, however, are to be with- 
out préjudice to a renewal of the motion in the event of défendant 
prevailing on the trial of the first cause. If security be then exacted, 
défendant will thereafter be harassed only by litigants who deal 
with it on equal terms. 

It remains only to dispose of the motions in the two causes above 
entitled. In the Wuertz case there is no suflQcient proof of inability 
to f urnish security. There is only the aifidavit of the mother. Ap- 
parently, Eugène, Otto W., and George are of âge, but none of them 
hâve sworn to their inability to give security. They should do so, 
and by affidavits which set forth facts, and not mère conclusions. In 
the Eaymond case the affldavit is not sufficiently full as to plaintiff's 
pecuniary condition, and there is no afSdavit presented by the sister 
of deceased showing her inability to furnish security. Plaintiffs may 
hâve 10 days in which to supply defects in proofs, if they can. 



THE BELVIDEEB. 

(District Court, S. D. Alabama. October 25, 1898.) 

No. 831. 

Seamen— Abandonmbnt of Ship— Shortage of Supplies. 

The fact that thé master of a vessel did not furnish his crew with 
the full supply of lime juice required by the law and the shipping arti- 
cles, in the absence of any clalm that the men suffered or were made 
siclî by reason of such deprivation, and where no complaint was made 
on that ground, does not authorize the crew to abandon the ship before 
the end of her voyage, and recover their wages, nor entitle them to extra 
wages. 

Admibaltt— Enforcing Law of Forbign Coontry— Seamen on Fobeign 
Ship. 

In exerclslhg jurlsdiction In admlralty upon a libel for wages against 
a forelgri vessel, the court will, through comlty, admlnister the law of the 
country whose îlag the vessel carries, to which law the seamen, by ship- 
ping for service on such vessel, subject themselves. 
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Tliis is a libel by Fred Choate and others against tlie Britisli bark 
Belvidere for the recovery of wages, and extra wages for sbort allow- 
ances. 

Smith & Gaynor, for libelants. 
Kicbard H. Clark, for claimant. 

TOULMIiSI, District Judge. The libel in this case îs for the re- 
covery of wages, and extra wages for short allowance of provisions 
and lime juice; and so far as the libelant Julius Koleszar is con- 
cerned, also for a discharge on the ground of sickness, and conséquent 
inability to do duty. However, Koleszar's claim for a discharge is 
disposed of by the admission that he refused to go to the hospital on 
the permit obtained for him by the master, and that he has shipped 
and sailed from this port on another vessel. 

The spécifie averments of the libel are that on the day next after 
the vessel sailed from Eio Janeiro for Mobile, to wit, on June 10, 1.898, 
when the allowance of provisions was given ont, pork, butter, and 
lime juice were missing, and that this occurred without exception 
until the 14th day of July, 1898, when the libelants were sevved with 
seven days' allowance of lime juice, and afterwards with four more 
days of lime juice, but that no pork or butter was served, although, it 
is averred, the seale of provisions for the ship's crew required each of 
the crew to receive three-fourths of a pound of pork a day, one pound 
of butter a week, and three ounces of lime juice a day. The libelants 
also aver that they were put on short allowance of sugar on the voy- 
age, and that the short allowance of thèse articles continued during 
the entire voyage. They aver that lime juice was served them but 
11 days during the entire voyage, and that they received no pork or 
butter at ail during the voyage, and very little sugar. How much 
sugar was received is not shown. They, however, state that they did 
receive vinegar a number of times as a substitute for lime juice, but 
this was received only a portion of the time. The libelants further 
aver in the libel that they complained of said treatment during the 
voyage, to the master, but the master continued said short allowance 
of provisions and lime juice, regardless of their complaint, until they 
flnally left the vessel to seek redress ashore in Mobile; that the 
master refused them their wages and discharge at this port, and also 
refused to pay them extra wages for short allowance of provisions 
and lime juice. They aver that they suffered great privations on the 
voyage from the loss of lime juice, that the master was négligent in 
not furnishing it, and that they are entitled to extra wages, in the 
nature of damages, for such négligence; and they demand the same, 
as well as their wages, and pray the court to decree the payment to 
them of their wages, and extra wages for the short allowance com- 
plained of. 

The scale of provisions, as shown by the shipping articles in évi- 
dence, does not provide for the allowance and serving to the crew of 
any butter at ail. It does not allow | of a pound of pork a day, as 
is alleged, but does allow 1| pounds a day for three days in the week. 
It does not provide for the issuance of any spécifie quantity of lime 
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juice, as is claimed, but provides for the daily issue of lime juice 
and sugar, or other antiscorbutics, in any case required by tlie 
merchants' shipping act Tliat act provides that lime juice, with 
sugar, shall be served out daily, at the rate of one ounce a day, 
to each member of the crew, as soon as they hâve been at sea 
10 days, and during the remainder of the voyage, except when in 
harbor, and there supplied with fresh vegetables. The shipping arti- 
cles — the contract — authorize substitutes and ' équivalents, and the 
admission is that vinegar was served in place of lime juice a number 
of times; and the évidence shows that both sweet and Irish potatoes, 
which are not provided for in the scàle of provisions, were frequently 
served; also, that molasses was served. The évidence wholly fails 
to show that the libelants suffered any privations — that is, that they 
were made sick, or hâve been in any wise damaged — by the failure of 
the master to daily serve out to them lime juice. The master bas 
rendered himself amenable to the law for such failure, and is per- 
haps subject to a fine therefor; but how hâve libelants been hurt? 
Does the fact that they did not get the lime juice as often as the law 
required the master to serve it to them entitle them to abandon the 
vessel, and demand their wages and extra wages? I think not. If 
they had been damaged — ^had been made sick — by the master's nég- 
ligence in the matter, they might sue and recover their damages. 
The Eence, 46 Ped. 803. And if, by the British law, they are entitled 
to extra wages for a short allowance of lime juice, thay may recover 
them. But does the fact that they had a short allowance of lime 
juice justify them in leaving the vessel, and claiming their wages? 
I hâve found but one case where it bas been held that a failure to fur- 
nish lime juice justifled the seamen in leaving the vessel, and in that 
case there was an entire deprivation of lime juice. None was fur- 
nished, and there was no substitute or équivalent therefor, so far as 
the f acts reported show ; and it may be that the seamen suffered, or 
were made sick, by reason of such deprivation. It does not ap- 
pear f rom the case, as reported, how this was. The Karoo, 49 Fed. 
651. In the case of The Eence, supra, it was held that where no lime 
juice is served, and the crew is attacked with scurvy, the ship is 
liable for the damage the seamen sustain on account of the disease. 
And it bas been held that a seaman's quitting a vessel before the 
termination of the voyage, in conséquence of not being supplied with 
provisions, did not work a forfeiture of wages. The abandonment of 
the ship under such circumstances — that is, when the seaman is not 
supplied with provisions — does not work a forfeiture. The Castilia, 
1 Hagg. Adm, 59. An absolute deprivation of provisions, or pro- 
visions really so bad that they are unflt for the seamen's support, 
would justify their leaving the ship, Ulary v. The Washington, 
Crabbe, 204, Fed. Cas. No. 14,323. But the proof does not make 
such a case. The shipping act provides for short or bad provisions, 
to be recoverable as wages; but it does not provide for or justify, an 
abandonment of the vessel before the termination of the voyage. 
British Merc. Ship. Act, 199. And it provides that if it is shown to 
the satisfaction of the court that any provisions, the allowance of 
which bas been reduced, could not be supplied in proper quantities, 
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and that proper, équivalent substitutes were supplied in. lieu thereof, 
the court shall take thèse circumstances into considération, and shall 
modify or refuse compensation as the justice of the case requires. 
The proof on the part of the libelants fails to satisfy me that there 
was any suffering on account of short allowance of provisions, and 
particularly because of the deprivation of the spécifie articles men- 
tioned in the libel. No butter was provided for in the scale of pro- 
visions agreed on. The proof of the claimant shows that the libel- 
ants got pork nearly everv day, in soup, or cooked with peas or beans, 
and this is not denied by libelants' testimony. They did not receive 
IJ pounds pork three days in the week, but they did not complain 
at not getting it in that quantity. There was no complaint of the 
quantity furnished, or of the manner of serving it. The proof wholly 
fails to show that the libelants ever made any complaint to the 
master of short allowance, or demanded more of him, or that he re- 
fused to furnish them a full and sufflcient supply. One of the libel- 
ants on one occasion asked the master for some sugar, and his request 
was complied with,— not immediately, but within a reasonable time, 
under the circumstances of the case, as shown by the évidence. The 
proof does show that there was some complaint by libelants to the 
steward about the bread. The allowance was short for a few days, 
and then only in comparison with the quantity they had been receiv- 
ing on the voyage; and they had potatoes and other things not provid- 
ed for in the agreement. However, there is no complaint in the libel 
about a short allowance of bread, and no claim therefor. That there 
was a short allowance of lime juice is conceded; that is, an allowance 
short of that required by law to be supplied. The master did not 
comply with the law in furnishing lime juice. For his failure to so 
comply, the law imposes a penalty, but this penalty does not inure to 
the beneflt of the crew; and no law has been brought to my attention, 
and I bave found none, that provides that they shall recover any pen- 
alty, in the way of additional wages, for the master's omission in this 
respect. The Eence, supra; Petersen v. J. F. Cunningham Co., 77 
Fed. 211-216. The claims for the failure of the master to serve 
libelants with lime juice will therefore be disallowed and denied. If 
the libelants had, by the master's breach of duty in the premises, suf- 
fered any damage, they could sue and recover therefor. The Rence, 
supra; The Karoo, supra. But they make no such claim in their 
libel or évidence. 

When jurisdiction is exercised in a case like this, the court will ad- 
minister relief, by comity, in accordance with the law of the flag of the 
vessel. Whoever' engages voluntarily to serve on board a foreign 
ship necessarily undertakes to be bound bv the law of the countrv to 
which the ship belongs. In re Eoss, 140 U. S. 453, 11 Sup. Ct. 897; 
Wilson V. The John Eitson, 35 Fed. 663. And it has been held that, 
where the British vice consul, on the facts shown by the shipping 
articles and the statements of the libelants, had refused to order pay- 
ment to them of their wages, the district court of the United States 
will dismiss the libel. The New City, 47 Fed. 328. The case now 
before the court has been fully examined and considered by the 
British vice consul on the same testimony that is submitted to the 
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court, and he refused to order payment to libelants of the wages 
claimed, and he protests against the court now taking jurisdiction of 
the case. Under ail the circumstances of the case shown by the libel 
and the testimony, the court is of opinion that the libel should be dis- 
missed; and it is so ordered. 



THE STRABO. 

(District Court, E. D. New York. November 7, 1898.) 

Admiealtt— Jurisdiction— Personai/Injurt. 

Where the libelant, a workman on a vessel lying at a dock, attempted 
to leave the ship by means of a ladder, by reason of the master's négli- 
gence not secured properiy to the ship's rail, whereupon the ladder fell, 
and the libelant was thrownto the dock, and injured, it is inferable that 
the master's breach of duty took effect upon the libelant -while he was 
upon the ship; and, althongh his physical Injury was completed by his 
fall upon the dock, a court of admiralty has jurisdiction. 

This is a libel by John J. King against the steamship Strabo for 
Personal injuries. Heard on exceptions raising the question of ju- 
risdiction in admiralty. 

William C. Beecher, for libelant. 
Owen & Sturges, for claimant. 

THOMAS, District Judge. The exceptions to the libel concède 
the following facts for the purpose of raising the question of the 
jurisdiction of this court: The libelant, employed in loading a ship 
lying at a dock, attempted to leave the ship by means of a ladder, 
by reason of the master's négligence not secured to the ship's rail, 
whereupon the ladder fell, and the libelant was thrown to the 
ground, and injured. From this statement is inferred (1) that the 
injured person was on the ship; (2) that the négligent omission, 
viz. to fasten the ladder to the ship, was suffered on the ship; (3) 
that the causal influence was brought to bear and took effect upon 
the libelant while he was on the ship; (4) that a physical injury was 
caused to the libelant by his fall, which was increased by his strik- 
ing the dock. 

Several classes of cases exist which bave relevancy to the subject 
under considération. The first class is where the primai cause 
arises on the ship, and is CQmmunicated to property on the land. 
Such are cases of flre, originating on the ship, and carried or spread- 
ing to the shore. The Plymouth, 3 Wall. 20; In re Phœnix Ins. 
Co., 118 U. S. 610, 7 Sup. et. 25. In this class also fall the cases 
of missiles sent from the ship, and taking effect elsewhere. U. S. 
V. Davis, 2 Sumn. 482, Fed. Cas. No. 14,932; The Epsilon, 6 Ben. 
378, Fed. Cas. No. 4,506. Also, cases are included where some part 
of the ship comes in contact with the land, to the injury of per- 
sons or property thereon (Johnson v. Elevator Co., 119 U. S. 388, 
7 Sup. et. 254; The Maud Webster, 8 Ben. 547, Fed. Cas. No. 9,302); 
and herein should be gathered instances where the vessel does 
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damage to wharves (The C. Accame, 20 Fed. 642; Homer Ramsdell 
Transp. Co. v. Compagnie Générale Transatlantique, 63 Fed. 845, 
848). Also, cases fall within this class where material discharged 
from a ship cornes in contact with persons on land. Anderson v. 
The Mary Garrett, 63 Fed. 1009. See, also, Prlce v. The Belle of the 
Coast, 66 Fed. 62. In ail cases arising under this first class, the 
injured person or thing is on land when the négligent act opérâtes 
upon him or it, and a court of admiralty has no jurisdiction. An- 
other class includes cases where the primai cause arises on land, 
and is injuriously communicated to the ship on the water. Herein 
are included structures wrongfully maintained, and interrupting 
navigation. Atlee v. Packet Co., 21 Wall. 389 ; The Maud Webster, 
8 Ben. 547, Fed. Cas. No. 9,302; Greenwood v. Town of Westport, 
60 Fed. 560; Oregon City Transp. Co. v. Columbia St. Bridge Co., 
53 Fed. 549; City of Boston v. Crowley, 38 Fed. 202, 204; The Ar- 
kansas, 17 Fed. 383. And herein fall cases where material dischar- 
ged from land into the ship does injury to persons on the ship. 
Hermann v. Mill Co., 69 Fed. 646. In this class of cases, the ship, 
and hence a person or thing thereon, is on the water, and it has 
been considered that the court had jurisdiction. The H. S. Pick- 
ands, 42 Fed. 239, is différent. There, a person descending from the 
ship by means of a ladder was thrown upon the wharf by reason of 
the previous négligent act of thg master in removing the end of 
the ladder from the cleat that held it in place on the wharf, and it 
was adjudged that this court was without jurisdiction. In that 
instance the causative négligent omission was on land, but operated 
upon the libelant while he was on the ship, provided the ladder be 
deemed an incident or attachment of the ship. It differs from the 
cases under the flrst class in this: that a négligent condition ini- 
tiated on shore was set in opération by the libelant attempting to 
leave the ship by the ladder. 

It may be considered whether thèse décisions hâve been made 
pursuant to some rule of gênerai application. Ail cases for ulti- 
mate authority refer to The Plymouth, 3 Wall. 20. There it was 
said : « 

"The wrong and injury complained bf must hâve been committed wholly 
upon the high seas or navigable waters, or, at least, the substance and con- 
summation of the same must hâve talîen place upon thèse waters to be w^ith- 
in the admiralty jurisdiction. In other words, the cause ot damages, In 
teehnieal language, whatever else attended it, must hâve been there com- 
plète." 

Again, "the whole, or at least the substantial cause of action, arising out 
of the wrong, must be complète vrithin the locality upon which the jurisdic- 
tion dépends,— on the high seas or navigable waters." 

What construction has been placed upon thèse expressions in 
subséquent opinions? In The Mary Stewart, 10 Fed. 137, where the 
en tire transaction was in fact on a wharf, it is said : 

"There are two essentlal Ingrédients to a cause of action, viz. a wrong, 
and damage resulting from the wrong. Both must concur. To constitute 
a maritime cause of action, therefore, not only the wrong must originate on 
water, but the damage— the other necessary ingrédient— must also happen 
on water." 
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This holding was criticised in City of Milwankee v, The Curtis, 
37 Fed. 705, where it is stated that: 

"If sufflces If the damage— the substantial cause of action arising out of 
the wrong— is complète upon navigable waters." 

Also, in Hermann v. Mill Co., 69 Fed. 646, the ruie stated in The 
Mary Stewart is regarded as too broad, and the learned judge in- 
terprets the law as follows: 

"I tbinlî that the only true and ratlonal solution of the Jurlsdictional ques- 
tion, where the tort occurs partly on land and partly on water, is to ascer- 
taln the place of the consummation and substance of the Injury. This latter 
élément of the wrong is necessarily the only substantial cause of action; 
otherwise, It would be damnum absque injuria." 

In The H. S. Pickands, supra, it was considered that, to confer 
jurisdiction on this court, the injury must hâve been consummated 
and the damage received upon the water, although the wrongful 
act may hâve been done on the ship. 

In The Maud Webster, supra, the court said : 

"In a case of tort, there ean be no jurisdiction in the admiralty unless the 
substantial cause of action, arising out of the wrong, was complète upon 
navigable waters." 

In Johnson v. Elevator Co., supra, it is held that this court has 
not jurisdiction of a tort when the substance and consummation of 
the wrong bas taken place on land, and not on navigable water, 
"the cause of action not having been complète on such water." 

It will be observed that more précise knowledge is derived from 
the nature of the cases than from the gênerai language used. The 
cases usually involve a state of facts showing that the négligent 
act or omission arose in one locality, and was communicated to the 
libelant or to his property in another locality, and that the dam- 
age or actual physical injury always occurred in the locality where 
the wrongful act or omission took effect. But in The H. S. Pick- 
ands, supra, it appears that the négligent omission was on the dock, 
was communicated to the libelant on the ship, or at least on the 
ladder leading to the ship, and the chief physical injury resulted 
from his falling on the dock. While the cases wîierein the jurisdic- 
tion has been contested usually show either the cause on the wa- 
ter, and the opération of the cause and ail injury on land, or the 
cause on the land, and the opération of the cause and ail injury on 
water, the language of the opinions is often broader. In The Ply- 
mouth, The Maud Webster, and Johnson v. Elevator Co., the state- 
ment is that the substantial cause of action must be complète on 
navigable waters, or similar phraseology is used. In City of Mil- 
waukee v. The Curtis, Hermann v. Mill Co., and The H. S. Pickands, 
the locality of the completion of the damage or injury is emphasized 
as the test of the locality where the tort was committed. It does 
not seem that it was the intention in the latter cases to lay down 
the rule that the physical injury must be completed on the water 
to give courts of admiralty jurisdiction, irrespective of the locality 
where the breach of duty flrst operated upon the person injured. 
Such a rule would imply that the flrst direct effect of a breach of 
duty upon the injured person on the ship could not croate a cause 
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of action if the in jury were completed on land. Such a position 
should be tested. 

If a ship carpenter were employed to mend a yard on a vessel 
lying at a dock, and, by the master's négligence, he were caused to 
fall, and he should fall upon the vessel or in the water, would this 
court hâve jurisdiction; but, if he should strike on the dock, would 
this court be without jurisdiction? If a passenger, standing at the 
gangway, for the purpose of alighting, were disturbed by some nég- 
ligent act of the master, would the jurisdiction of this court dé- 
pend upon the fact whether he fell on the deck, and remained there, 
or whether he was precipitated upon the dock in the flrst instance, 
or finally landed there after flrst falling on some part of the ship? 
If a seaman, by the master's neglect, should fall overboard, would 
this court entertain jurisdiction if the seaman fell in the water, and 
décline jurisdiction if he fell on the dock or other land? The in- 
ception of a cause of action is not usually deflned by such a rule. 
It may be admitted that the act or omission which puts in force 
the primary hurtf ul agency does not constitute the cause of action ; 
for, until such force takes effect injuriously upon the person or 
property of some one, there is a mère naked breach of duty, and 
the case is damnum absque injuria; but, where the breach of duty 
puts in motion agencies that come in actual injurions collision with 
the person or property of another to whom the duty was due, the 
cause of action at once arises, and the locality of the tort is fixed, 
however much the physical in jury may be aggravated by subséquent 
occurrences, which may be regarded as continuations of the original 
wrongful act, and its immédiate opération, and in a sensé as inci- 
dents thereof. 

The more consistent rule seems to be that a court of admiralty 
has jurisdiction when the négligent act or omission, wherever done 
or suflered, takes effect, and produces injury to the person or prop- 
erty of another, on navigable waters. In that case it would be un- 
important where the breach of duty occurred, or where the physical 
injury was completed. tJnder such a rule the holdings against ju- 
risdiction would be defensible in cases where articles hurled or 
discharged from a ship take effect and injure a person on shore, 
or where flre is communicated from the ship to the shore, or the 
ship itself cornes in contact with persons or things on shore, or 
things unlawfully in the water interrupting navigation. And so as 
to holdings in favor of jurisdiction, where articles are cast or dis- 
charged from the land into the ship, thereby injuring it or persons 
or property thereon, or where the ship cornes in contact, to its in- 
jury, with détective docks, or other things illegally interrupting 
navigation, or structure in or over the water in an unlawful condi- 
tion. Such a rule would justify the décision in the cases cited, 
save, perhaps, that of The H. S. Pickands. 

Let it be supposed that a man is on the deck of a vessel, and 
a cause arising on the shore^for instance, the moving boom of a 
derrick — strikes him, casting him to the land, where he receives 
added injury; would the admiralty be without jurisdiction? Sup- 
pose he is rlgging a derrick oîi land, and, by a négligent act, is 
90 F.— 8 
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cast on a ship lying at the dock; or in tlie water, and receives 
additional injury; would this court hâve jurisdiction? It seems 
that both inquiries should be answered in the négative. So, in The 
H. S. Pickands Case, if it could be said tliat tbe injured man was 
on tlie ship, by being on the ship's ladder, and received any action- 
able injury thereon, this court would hâve jurisdiction, although 
the greater injury was received from contact with the dock. But 
the facts in that case are not sufficiently detailèd to admit of ac- 
curate inquiry. It is said above that, in addition to the breach of 
duty, there must be an injurions effect from it upon the person or 
property of a person on the water, to give this court jurisdiction. 
What is injurions effect? If the libel showed that only injury en- 
titling to nominal damages were received, it may be conceded that 
this court would not entertain jurisdiction; but it cannot be as- 
Rumed that, when a person is thrown from a ladder, there would be 
uothing more of injury while falling than would be compensated 
by nominal damages. 

In the présent case it bas been assumed that the libelant, while 
stepping on the ladder, was still on the ship- and, if that infer- 
e»ice be correct, then he received the eiîect of the wrongful act on 
the ship. The libel allèges neglect in fastening the ladder to the 
ship. and theref ore it may be inf erred that the breach of duty arose 
on an appliance of the ship. The libelant was thrown from the lad- 
der, and it cannot be assumed that, through nervous shock or oth- 
erwise, he received no injury until he struck the dock. But even 
80, the whole wrongful agency was put in motion and took effect 
on the ship, and thereby the libelant was hurled from bis position 
on the ship, and, before he reached the dock, was subjec.ed to condi- 
tions inevitably resulting in physical injury, wherever he flnally 
struck. Therefore, may it not be concluded that a cause of action 
arose before the physical injury had been completed? This ques- 
tion does not require présent décision, and is reserved, as it may be 
inf erred that the libelant received some personal injury before strik- 
ing the dock, although, upon striking, his injury was enhanced. It 
is intended to be decided at this time that if the libelant received 
any physical injury before striking the dock, although the sum of 
his injuries was not complète until he did reachthe dock, this 
court has jurisdiction. In reaching this conclusion the court has 
been limited by the meager statement of facts in the libel. Upon 
the hearing of the merits, the facts may receive such modification 
or change as to demand, by the force of previous authority, a dif- 
férent holding. The exceptions should be overruled. 



THE HENRY B. HYDE. 

(Circuit Court of Appeals, Ninth Circuit October S, 1898.) 

No. 431. 

Shippikg — Libel for Injury to Goods — Exception in Bill of Lading — 

BURDEN OP PROOP. 

Where a libel for injury to goods jn shipment allèges that the injury 
consisted of breakage, the case is prima facle within an exception in the 
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bill of ladlng against liablllty for loss or Injury from breakage, and the 
burden rests on the libelant to prove that the breakage occurred through 
the négligence of the carrier. 82 Fed. 681, aflirmed. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

This was a libel by W. W. Montagne & Co. against the ship Henry 
B. Hyde and its owners, Benjamin F. Pendleton and others, to re- 
cover for breakage of goods in shipment. From a decree dismissing 
the libel, the libelants appeal. 

Linforth & Whitaker, for appellants. 
Andros & Frank, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The appellants flled a libel against the 
ship Henry B. Hyde, whereof the appellees were the owners, to 
recover damages claimed to hâve been sustained by the libelants by 
reason of the breakage of certain goods which they had shipped by 
said vessel at the port of New York in December, 1892, for delivery at 
the port of San Francisco. It was admitted that the goods were 
received upon the ship in good order and condition, and that they 
were damaged while on the voyage. No évidence was introduced by 
either the libelants or the owners to show from what cause the break- 
age occurred. The bills of lading which the ship issued for the goods 
when it received them at New York contained the stipulation, "Not ac- 
countable for leakage, rust, or breakage." It was held by the district 
court that, by virtue of thèse words in the bills of lading, the carrier 
was prima fade not hable for the breakage, and that the burden was 
upon the libelants to show that the damage resulted from the carrier's 
négligence. This ruling is now assigned as error. 

There is no controversy between the parties as to the effect of the 
stipulation limiting the liability of the carrier. It is conceded that 
the carrier may limit its liability by such a contract with the shipper, 
but that, notwithstanding such limitation of liability, the ship shall 
still be answerable for the négligence of its ofiacers and employés. 
There is only one question, therefore, before the court, and that is, 
upon which party rests the burden of proof to show whether or not 
there was négligence? The rule seems to be well settled by the 
authorities that, in determining whether or not an injury to goods 
is of such a character as to come within an exception of liability which 
is provided for in the bill of lading, the burden of proof is cast upon 
the carrier; but that after it is once determined that the injury is of 
a nature, or has occurred from a cause, for which liability is excepted, 
it devolves upon him who claims damages to show that the loss oc- 
curred through the carrier's négligence. The Delhi, 4 Ben. 345, 
Fed. Cas. No. 3,770; Vaughan v. 630 Casks of Sherry Wine, 7 Ben. 
507, Fed. Cas. No. 16,900; Wolff v. The Vaderland, 18 Fed. 733; The 
New Orléans, 26 Fed. 44; The Timor, 14 C. C. A. 412, 67 Fed. 356; 
Clark V. Barnwell, 12 How. 272; Transportation Co. v. Downer, 11 
Wall. 129. In the présent case no question arose concerning the 
nature of the damage that had been sustained. The loss was wholly 
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from breakage. It îs so alleged in the libel. The shîp was not ac- 
countable for breakage. There was nothing, therelore, for the car- 
rier to prove in order to place the loss within the clause which ex- 
cepted liability. In this respect the case differs from some of those 
which are cited by the appellants, such as cases where the carrier 
had stipulated against loss by the périls of the sea. The Giava, 56 
Fed. 243; The Warren Adams, 20 C. G. A. 486, 74 Fed. 413. In such 
a case the duty rests upon the carrier to show that the damage re- 
sulted from the périls of the sea. In the présent case the stipulation 
was explicit. The nature of the injury indicated for itself that it 
belonged within the specifled exemption from liability. The burden 
of proof therefore rested upon the libelants to establish by the évi- 
dence that the breakage occurred through the négligence of the 
ship's employés. No évidence having been offered to the court to 
prove such négligence, we flnd no error in the decree dismissing the 
libel. The decree will be afSrmed. 



THE PHOENIOIA. 

(District Court, S. D. New York. October 24, 1898.) 

Cargo Damage— Leakt Port — Contact with Stone Sluicbways at Havrb — 

MiSFITTING BlIND— COKFLICTING EVIDENCE— BUKDEN OF PROOF— PROPER 

Inspection not Phovbd — Unseawokthiness. 

The new steamer P. on her flrst voyage from Hamburg to New York, 
when in mid-ocean on January 25th, was discovered to have a leaking 
port, by whicli cargo in compartment No. 4 was damaged. The port 
could not be screwed tlght so as to stop the leak until the outside iron 
blind was removed; when that was removed the port was screvyed water- 
tight. Upon arrivai at New Yorls the brass ring of the glass door was 
found to be bent inwards at the top and bottom i/ie of an inch, on a 
vertical axis. The port in question was near the bridge about two feet 
and one-half above the water Une, and 175 feet aft of the stem. A few 
bolts were found a little loosened about this port, and in its vicinlty, and 
there were some scratches there; but no bolts were loosened nor was 
damage dons for 75 feet or upwards forward of the port, nor uutil about 
abreast of the foremast where there was again some damage on the 
same starboard side of the ^hip, which arose from contact with fenders 
on entering Havre or departing. The expert évidence showed that vio- 
lent contact with the side of the ship where the port was, might cause 
the glass door to be sprung, or the blind to catch, as it was found when 
the leak was discovered. There was no proof of such inspection at 
Hamburg before the ship sailed as would show the port to have been 
then water-tight; held (1) that the burden was upon the ship to prove sea- 
worthiness at the time of sailing; (2) that in the absence of sufflcient in- 
spection of the port to show seaworthiness on sailing, the ship took the 
risk of her inability to prove satisfactorily that the leak was caused in 
fact by the contact at Havre; (3) that upon a eareful considération of ail 
the facts and circumstances, the ship had not sustained this burden, and 
the probabilities were against her contention that the leak was caused 
by the contacts at Havre, and that the ship was therefore answerable for 
the loss. 

Cowen, Wing, Putnam & Burlingham, for American Sugar-Re- 
fining Co. 
Butler, Notman, Joline & Mynderse, for Lamb et al. 
Wheeler & Cortis and Everett P. Wheeler, for claimants; 
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BEOWN, District Judge. The above four libels were flled in be- 
half of some 60 consignées to recover the damage to tlieir goods, 
which were shipped at Hamburg in January, 1895, on board the 
new steamship Phoenicia, and damaged to the amount of about 
140,000 on the voyage to New York. The goods in question were 
ail stowed in the between-decks of compartment No. 4, and consist- 
ed of a large quantity of sugar in bags, and much other miscella- 
neous merchandise, such as linen goods, hosiery, woollens, paper, 
rubber goods, earthenware, toys, musical instruments, hardware, 
feathers, barley, coffee, glassware, etc. The damage arose from 
sea water, which gained access to the compartment through a leak 
in one of the ordinary ports on the starboard side of the compart- 
ment a little above the water Une. 

The steamer sailed from Hamburg on January 14th, entered 
Havre at noon on the 16th, passing through two of the massive 
stone gateways from the Avant Port into the Bassin Bellot, and 
on the foUowing high tide at about 1:40 a. m. of January 17th, left 
Havre by the same gateways and proceeded on her voyage. She 
met heavy weather almost constantly; and at 6 p. m. of the 25th 
of January, when near the Grand Bank, four feet of water was dis- 
covered in the well, coming from heavy dripping from beneath the 
between-decks of No. 4 compartment. Immédiate examination dis- 
closed the leak in question. With every roU of the ship two jets 
of water spurted through the port, one near the top and another 
near the bottom, by reason of the fact that the brass ring that held 
the window of the port did not close tightly upon the rubber bed 
against which it shut, but was bent inwards for a few inches along 
the top and bottom about ^/lo of an inch. This discovery was 
made about 8| days after the steamer left Havre; and there can be 
no doubt that the opinion of the master is correct that the leak 
had then been in opération for a considérable time; that the sugar 
had at flrst absorbed the water as it entered until the sugar was 
saturated and then melted; and. after the waterways had become 
choked, and the movement of the cargo, in conséquence of part 
melting, had at last worn away the wooden part of the iron floor- 
ing and carried away some of the bearings and screws, that holes 
were made in the deck sufificient to permit the water to run through 
it as found on January 25th. 

The libels charge that the vessel was unseaworthy when she 
sailed, on account of the imperfection of the port at that time. The 
answers aver that the ship was in ail respects tight and seaworthy, 
and that the leak was caused by sea périls arising on the voyage, 
without any fault of the ship or her owners, either from pounding 
in the heavy seas, or encountering some obstructions, or as a re- 
suit of two or three unavoidable contacts with the stone gateways 
in entering and departing from Havre, whereby the port, which 
was previously tight, was sprung so as to leak. The answers also 
allège due diligence on the part of the owners to make the ship 
in ail respects seaworthy; that if there was any defect in the port, 
it was a latent defect; that by the bills of lading, it was provided, 
that the ship and the owner should no-t be liable for any lateut 
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dêfect, nor for any accident of navigation occasioned by any nég- 
ligence or fault of any of the servants of the ship; that ail ques- 
tions arising thereunder should be governed by the German law, 
and that by the German law, thèse stipulations are valid. 

The Phoenicia is a new steel steamship 460 feet long, 52 feet 
beam and 36 feet depth of hold. She was built near Hamburg aud 
great pains were taken to make her in every respect a first-class 
ship. This was her first voyage. Her trial trip was made in the 
River Elbe on December 28, 1894, and she was then approved and 
delivered to her owners, and immediately after began to take car- 
go on board. The window of the port in question was 10 inches 
in diameter, a little forward of midships, nearly under the bridge, 
and would touch the water line upon a mean draught of 26^ feet. 
On her trial trip she was light, and this port was then from 10 to 
12 feet above water. On entering Havre her mean draught was 
23 feet 9 inches so that the lower edge of the port was 2 feet 6 
inches above the water line; and on leaving Havre, where she took 
on cargo, though none additional was taken in No. 4 compartment, 
her draught was 4 inches greater, so that the port was then 2 feet 2 
inches above water. 

It is évident that if at the time of sailing the, port was loose and 
leaky, as when found on January 25th, a leak so near the water 
line would render the steamer unflt for the carriage of cargo in 
that compartment, and that the loss should be charged to the ship. 
Nor could such a defect, if it then existed, be regarded as a "latent 
defect"; because it was easily discoverable upon inspection by the 
water test; a test which is easily made, and which according to the 
évidence is customarily made, and which reasonable prudence re- 
quires to be made, as respects ports so near the water line, before 
a ship sails on her flrst voyage. This test can be easily applied 
with the hose. It was applied to the decks in Hamburg, and aft- 
erwards twice applied to this glass port at New York. The par- 
ticular description of the inspection made at Hamburg shows, how- 
ever, that this test was not applied to any of the ports before the 
ship sailed from Hamburg; nor was the "chalk test" applied, which 
also tries the tightness of the fit. The only inspection and test 
there applied were to try the outer blind to see if it would go in 
and out, and to screw up tight the glass door and the inner cover ; 
and that would not disclose any such leak as this, although it ex- 
isted at that time precisely as when it was discovered on January 
25th. Had either the water test or thé chalk test been applied, 
there is no doubt that if any defect in this port then existed, it 
would hâve been discovered; and if it had been proved by any such 
test that no leak was then discoverable, no reasonable doubt would 
hâve remained that the defect arose upon the voyage, and thus the 
chief difficulty in the case would hâve been removed. 

For the principal difiQculty is not so much a theoretical one, 
whether such a leak in a sound port might possibly be produced 
on the voyage by the causes alleged; but whether there is such sat- 
îsfactory évidence showing with a reasonable degree of certainty 
that the faulty condition of the port and conséquent leak did arise 
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on the voyage, as to dispense with proof by some proper and actual 
test that the port was tight when the ship sailed. 

A further question anses upon whom the burden of proof in this 
respect rests; and in case of doubt, whether the ship or the mer- 
chant shall bear the loss. Upon the latter point, the law, as I 
understand it, is that the burden of proof rests upon the ship. In 
The Edwin I. Morrison, 153 U. S, 199, 211, 215, 14 Sup. Ct. 823, the 
décision turned essentially upon this principle. It was there re- 
peatedly stated by Chief Justice Puller in delirering the opinion 
of the court, that it is for the owners to show afflrmatively the 
safety and sufQciency of the ship's condition when she sails, by 
making ail ordinary and reasonable tests. If the détermination of 
the question of the ship's suflQciency is left in doubt, "that doubt 
must be resolved against the owners." The burden is upon them, 
it is said, "to show seaworthiness ; and if they do not do so, they 
fail to sustain that burden, even though owners are in the habit of 
not using the précautions which would demonstrate the fact." "In 
relying upon external appearances in place of known tests," the 
respondents, it was held, "took the risk of their inability to sati's- 
factorily prove the safety of the cap and plate, if loss occuried 
through their displacement." 

Thèse observations seem to me precisely applicable to the prévi- 
ent case, as regards the tightness of the port in question when the 
Phoenicla sailed. There as hère the question was whether the de- 
fective condition arose from sea périls on the voyage, or from de- 
fects existing at the beginning of the voyage. 

A great mass of testimony has been taken in the présent case 
and it has been prosecuted with extrême assiduity and skill, espe- 
cially in the expert évidence. The proof shows that at least in the 
opinion of experts it is theoretically possible that the brass frame 
of a Sound port might be so spmng or bent through collision with 
fenders, stone gateways or sea wreckage, as to produce a leak like 
this. But there is no évidence of the présence of sea wreckage; 
and though contact of the forward part of the ship with fenders 
in the sluiceways at Havre is proved, the évidence of any actual 
contact with this port is at best argumentative, and rests on in- 
ference. There is no actual proof of any severe contact with this 
part of the ship, and the probabilities seem to me to be to the con- 
trary. 

There are, moreover, other causes of the leak that are equally pos- 
sible, more simple, and as it seems to me equally probable, which 
might hâve existed when the vessel sailed; especially a misflt of the 
outer iron blind, preventing the ring of the glass window from shut- 
ting tight. In the absence of any such préviens trial as would test 
this port, or of any such inspection as would show it to be tight when 
the ship sailed, both the évidence of any actual contact of this port 
with the gateways at Havre, and the inferences drawn from the 
supposed contact, seem to me to be too uncertain and too hypo- 
thetical to absolve the ship and throw the loss upon the cargo own- 
er. The évidence does not show the actual cause of the leak with 
requisite or reasonable certainty. As a resuit of ail the évidence, 
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the most that can be said is, I think, that some doubt may possibly 
remain as to the cause of the leak, which cannot be certainly solved; 
while a misfitting blind is the most simple and probable explana- 
tion. Either of two things might hâve made easy a satisfactory dé- 
termination of the case, viz. some actual test of the port before 
sailing, or the production of the outer blind that caused the trou- 
ble. Unfortunately both are wanting, and wanting through the 
neglect of the ship to make the tests, or to préserve and produce the 
blind. In the absence of thèse proofs the évidence in the ship's 
behalf is not so clear as to remove the great doubt as to her sea- 
worthiness on sailing as respects a properly fitting blind and glass 
door; and the probabilities as I hâve said seem to me to be against 
her in that regard. If this is the fair resuit of the évidence and 
circumstances, as I think it is, the risk and the loss must remain 
upon the ship. The Edwin I. Morrison, supra; The Mascotte, 48 
Fed. 119, afiarmed 51 Fed. 605. The importance of the case and the 
labor bestowed upon it by counsel, make it proper that I should 
s^ate the reasons for this conclusion somevFhat more in détail. 

A proper understanding of the case requires attention to the 
structure of the port. It was made with tvs^o brass rings and two 
cast-iron shutters. The outer ring, set in a circular iron frame, is 
bolted fast into the outer plates of the ship, through which it pro- 
jects about ^/ss of an inch. It is flush with the side of the ship 
when the ship is painted. In the inner brass ring is flrmly set the 
glass AVindow or lens, nearly 10 inches in diameter. This ring is 
fastened on one side to the outer ring and frame by a massive hinge 
working horizontally, by which the glass door is opened and shut. 
The inner part of this ring shuts into the outer ring; the outer 
part laps over the outer ring and shuts upon it; and when this 
door is closed it is fastened to the outer ring and frame by a heavy 
screw boit or lug opposite the hinge. To protect the glass from 
injury from without, an outside shutter or blind, consisting of a 
cast-iron circular dise, is placed in the outer ring outside of the 
glass window, and held inboard by a narrow rim along the ex- 
terior edge of the outer ring. The blind is designed to flt loosely, 
so as to be easily put in or taken ont at will. The blind is about 
f of an inch thick, and strengthened by two parallel ribs about ^ 
an inch high and J of an inch thick running across the dise about 
an inch from its center. Inside of the glass window is a circular 
cast-iron shutter, which is attached at the top by a massive hinge 
to the outer ring and frame and worked vertically in opening and 
shutting. When shut down upon the lens and its rim, it is fast- 
ened flrmly by a heavy screw boit or lug into the outer ring and 
frame upon the lower side opposite to the hinge. On the outer part 
of the exterior surface of the window ring, is a circular V-shaped 
projection or bead, designed to close water-tight upon and into a 
bed of rubber | of an inch wide laid in a corresponding groove in 
the outer ring upon which the outer part of the lens ring shuts. In 
new rubber this V-shaped projection or bead may be imbedded J of 
an inch or more; in older and barder rubber it would be less im- 
bedded, but would be water-tight, according to the évidence, with 



THE PHOENICIA. 121 

an insertion of ^/is of an inch or less. It is only by the close fit of 
this rubber bearing ail around that water can be excluded. On 
the inner face of the glass ring there is a similar V-shaped pro- 
jection fitting into a similar rubber bed in the inner cast-iron shut- 
ter, which closes over the whole from the inside. When the inner 
shutter is screwed down on the lens ring, this inner bearing, if 
fitting properly, excludes water, even if the glass lens should be 
broken, provided the outer bearing is also tight. For that contin- 
gency it is necessary that both bearings should be water-tight. 

When this leak was discovered jets of water were found coming 
in for a space of four or five inches near the top and bottom of the 
lens ring, that is, between the inner and the outer ring; and it 
was surmised that the top and bottom of the inner brass ring 
might be somewhat bent inwards, though the évidence does not 
show that any such distortion was seen, or could then be seen by 
the eye; nor is it certain that any such distortion existed at that 
time before the attempts were made to screw the parts tightly to- 
gether. 

Four things were tried to stop the leak: First, an attempt to 
screw tighter the bolts of the glass door and inner shutter; but 
thèse, it was found, could be moved but very little; second, insert- 
ing a pièce of wood under the hinge of the inner shutter and then 
screwing it down; this resulted in breaking one of the shanks of 
the inner shutter without stopping the leak; third, an additional 
rubber band was then inserted between the outer V-shaped bead 
and the rubber bed in the outer ring; but on screwing the ring 
tightly down upon the added rubber, the leak was but little di- 
minished. Finally, the glass door was opened and the outer shut- 
ter or blind was puUed in, and the added rubber band was removed. 
The glass door was then shut and screwed down as usual and found 
to be tight. 

From this it is évident that whatever may hâve been the pré- 
cise cause of the leak, the removal of the outer blind cured it. It 
was the cast-iron dise alone that prevented the glass from being 
screwed down sufflciently to make a tight fit at the top and bot- 
tom between the exterior V-shaped bead and its rubber seat. 
While the outer blind was in, the glass door could not be screwed 
down so as to exclude water. When the blind was removed, the 
door was screwed tight without difflculty and there was no leak; 
and the rest of the voyage was made without any blind outside of 
the glass door. Upon arrivai of the ship in New York it was found 
on examination that the brass ring that held the window was not 
true, but that the upper part of it at least was bent inwards about 
^/le of an inch. Martin, the surveyor, who examined it, speaks only 
of the top being bent. Mr. Congdon, thought the bottom was also 
bent. But this slight irregularity of ^/le of an inch in the inner 
brass ring, whether it existed when the ship sailed or not, did not 
prevent the glass door from being closed tightly after the outer blind 
was removed; and as I hâve said there was no subséquent leak, 
though the heaviest weather of the voyage occurred afterwards, and 
the glass door received the full force of the waves without any pro- 
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tecting blind. At that time, at least. the blind operated as an ob- 
struction to a tight ftt; and when the attempt was flrst made to 
pull the blind in, the assistant engineer says it was caught and was 
only pullèd in with the help of the waves. He found no other 
blind caught. 

Both the above-named circumstances, viz. that the blind was 
caught, and that the door could not be screwed down tight until 
the blind was removed, suggest a misfitting blind as the cause of 
the trouble, which was not thrown out as it should hâve been. 
A properly fitting blind might, indeed, be thus caught by the 
sides of the outer ring in which it was set, if this ring was after- 
wards sufficiently strained and sprung ta pinch it. The défendant 
claims that the ring was thus sprung by contact with the f enders 
at Havre. But the outer ring of Exhibit 16, produced as the one 
in question, does not show, according to Prof. Compton, any bend- 
ing beyond ^/sa of an inch at the top; the shortening of its diam- 
eter, if any, by bending at the top must hâve been considerably less, 
i. e. less than ^/s2 of an inch, and therefore, too minute to account 
for catching a blind with the required play, the models showing a 
play of i of an inch; and the bend was too minute also to hâve 
any substantial effect upon the rubber fit. But more probably, as 
it seems to me, the blind may originally hâve been too large to go 
home perfectly in the interior of the ring, the sides of which are 
somewhat conical and narrowed outward; or it might bind, or not 
go home, because of irregularities or protubérances, such as are 
incident to iron castings, and which were not removed; or the 
blind might bave been warped in casting. Screwing the glass door 
against a misfitting blind would make it seem tight, when it was 
not tight ; and only the water test or chalk test, neither of which was 
applied to this port, would disclose the fact; and if the door was 
screwed down severely, as was done when this leak was discovered, 
some bending of the brass ring of the window would naturally re- 
suit, as was shown by experiments made at the hearing. Thus ail 
the abnormal conditions of the port itself would be answered by 
a misfitting or warped blind. That the blinds were sometimes de- 
fective is to be inferred from the flrst oflQcer's statement that on 
examination "he had no cause to throw out one of the blinds"; but 
he also states that this blind had less play than the model (exhibit 9). 

The blind itself, which is the proper proof on this subject, and 
which if produced would hâve settled this question, bas not been 
produced in évidence. The assistant engineer, who removed it 
when the leak was discovered, says he threw it upon the cargo and 
did not see it afterwards. It does not certainly appear whether 
this same blind was taken to the flrst ofiScer's room or not. Pre- 
sumably it is not the same blind that was found by Mr. Martin 
in the rack near this port at the time when he carefuUy examined 
the port on Saturday evening after the Phoenicia's arrivai at îvew 
York. For that blind, as he testifles, went in and out easily; and 
when the glass door was screwed down, the chalk test showed 
chalk at the top and bottom, though faintly; proving that the old 
glass door though bent ^/le of an inch still pressed the rubber j 
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while the ship's trial with the hose on Friday, the day before, ac- 
cording to the entry in tlie log, also proves that tliough pressing 
more lightly tlian at the sides, it was still water-tight. This trial 
of Friday must be presumed to hâve been for the purposes of the 
coming voyage, and therefore under the usual conditions required 
for the voyage, viz. with a blind in place; and as the old blind cer- 
tainly prevented a water-tight fit, the blind used on Friday must 
hâve been a new one taken from the ship's stock or else the 
port could not hâve been tight. Moreover, there could not hâve 
been any object in trying this port with the hose on Friday without 
any blind in place; because the port had already been proved to be 
tight without any blind, by the last days of the previous voyage in 
the heaviest weather; and the object presumably was to test the 
sufficiency of the port for the coming voyage, as would naturally 
be done after supplying a new blind in place of the old one, which 
it was knovïU had prevented a tight fit. 

The blind which, according to the testimony was removed to the 
flrst oiHcer's room along with the glass door, after the door was con- 
demned by Mr. Martin for being untrue, was probably therefore the 
new blind taken from the ship's stock and used in those trials, and 
not the blind which had prevented the tight closing of the glass 
door and was thrown upon the cargo at the time when the leak was 
discovered. As the flrst ofQcer, however, had charge of thèse arti- 
cles, it is quite possible that the old blind was picked up and taken 
to his room previously. He states that the blind taken to his room 
and the old glass door of the port remained in his room until he 
left the service of the ship in the following May; but that the outer 
ring and frame were exchanged for similar ones taken from one of 
the closets on the upper deck after Mr. Martin's objection to the 
sufiQciency of the port, and that a new door was put in from the 
ship's stock. Exhibit 16, having uniform numbers throughout, does 
not agrée with this account, and it remains in doubt. It is ob- 
vious from the testimony, however, that the same blind must hâve 
been used in the ofificer's trial of the port on Friday, when he found 
it tight under the water test, and in Mr. Martin's examination of it 
on the following Saturday evening; and if the water test on Friday 
was made with a new blind, as it seems necessary to infer that it 
was, no doubt could remain that a defective blind was the sole 
cause of the leak, inasmuch as with a new blind the old glass door 
and outer ring screwed down water-tight. This fact, after Friday's 
water test, would naturally be immediately perceived by the flrst 
ofiicer, who had charge of the ports and was responsible for hav- 
ing passed an imperfect blind; he would not naturally, therefore, 
be very active in producing the old blind, even if it were in his 
power to do so. . 

I hâve mentioned in détail ail the dealings with the old port be- 
cause thèse circumstances seem to me to be the most important 
ones in the case, as they are the only facts positively proved bear- 
ing immediately upon the cause of the leak. But even hère one 
link in the chain does not rest upon direct and certain testimony; 
namely, that the blind used in Friday's water test was a new blind, 



124 90 FEDERAL REPORTER. 

or even that any blind was then used at ail, strong as the inference 
is that a new blind was used. I turn, therefore, to the circumstan- 
ces and proof relied upon by the défendant to show that the leak 
was probably caused by the distortion of the glass door and outer 
ring, through contacts with the fenders in the sluiceways at Havre. 
I hâve already observed that the bending of the top of the outer 
ring to the extent of ^/sa of an inch only, as testifled to by Prof. 
Compton, could not hâve caused a proper blind to catch, which in 
the models exhibited has ^ of an inch play; nor could it hâve pro- 
duced the leak between the outer and the inner ring. This last 
is conceded by Prof. Compton. What he testifies, however, might 
happen, and what the défendant contends did happen, is that the 
fender in passing over this port was forced inwards | of an inch 
below the surface of the plates of the ship against the cast-iron 
circular blind (which was but 9^ inches in diameter as the model 
shows), with such force as to bend inwards this cast-iron dise along 
its vertical axis against the ring of the glass door (which was not 
completely supported on that axis as it was on the horizontal axis 
by the hinge and boit of the door) and thereby bent this ring in- 
wards along the same vertical axis, so that when the pressure was 
removed, this bent ring, being of brass, a soft métal, and not hav- 
ing sufflcient elasticity to résume its original position, as the cast- 
iron blind had, formed an opening through which the water came. 
The libelants' experts consider that such a bend and leak could 
not be produced in that way, for the reason that the vertical axis 
of the ring of the glass door had a sufflciently flrm support to pre- 
vent it, in the hinge and lug boit of the inner shutter, which, with 
the boit and hinge of the glass door, formed four flrm supports at 
each quadrant of the circle. Along the vertical axis, however, the 
rubber bed of the inner shutter was in part the support of the Ijead 
of the glass door; and Prof. Compton, as I understand, conceîves 
that the further compressibility of the rubber bed would permit 
the further imbedding of the V-shaped bead sufHciently to admit of 
the bending described on the line of the vertical axis, and which the 
massive hinge and lug of the inner shutter could not prevent. The 
libelant's experts are of a différent opinion, on the ground that the 
rubber, being conflned in a narrow and shallow groove, would not 
admit of such an additional imbedding in the rubber after the door 
had been firmly screwed down. The correctness of thèse opposing 
théories was not tested by experiments, probably difficult to per- 
form. (1) I do not présume to décide as between thèse two the- 
oretical opinions; but inasmuch as any bending of the brass ring 
in the manner supposed would be limited by the possible additional 
imbedding of the V-shaped bead in its rubber seat, and as the 
recoil of the rubber itself after the pressure was removed, would 
certainly be great and would aid such elasticity as the brass itself 
possessed towards recovering its former position, it seems to me 
scarcely probable that the net resuit would leave a distortion of 
^/le of an inch. (2) Even if this net resuit should be a bend of 
Vi« of an inch in the ring, the only effect would be to withdraw 
the V-shaped bead by so much from its previous imbedding; and 
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as thîs appears to hâve been about ^ of an inch, an imbedding of 
*/i8 of an inch would still remain. This with a proper blind would 
still leave the rubber bearing water-tight, as appears from the trial by 
Mr. Martin on Saturday evening, and from the water test applied 
the day before by the ship's offlcers. For Mr. Martin's chalk test 
showed that there was still contact at the top, though faint; and 
the ship's test showed that this same contact was tight. (3) There 
is no satisfactory proof that a cast-iron dise has sufficient elasticity 
to bend in the manner supposed; and when strengthened by two 
stout ribs, as above described, any such deflection of the blind 
through its center seems to me improbable. (4) It appears to me 
still more improbable that a fender 6 feet long with a central core 
of wood a foot square, surrounded by fagots bound together so 
as to be 3^ feet in diameter and then flattened out while rubbing 
along the side of the ship about 120 feet, would bave been forced 
f of an inch below the plates of the ship against this cast-iron blind 
with such force as to bend it, even if it were to any extent flex- 
ible. Such a fender when it reached the port must hâve been 
flattened out to its extrême limit, forming a surface over 6 feet 
long and nearly 6 feet broad. The great bulk of the pressure upon 
such a fender would haye been taken up by those parts of it which 
came in contact with the ship's plates, which would mostly pro- 
tect the blind § of an inch below from pressure. The defendant's 
expert says, and no doubt truly, that most of the elasticity of the 
fender after such a flattening out, would be gone; but for that 
very reason the pressure at the bottom of the port openiiig would 
be so much the less. The port and dise moreover were further 
protected from harm arising from so broad a fender, by the im- 
movable résistance of the web frame of the ship, which was but 
three feet from this port. Considering thèse circurastances, and 
that the pressure of the fender must hâve been constantly dimin- 
ished as it passed along aft and the small angle between the ship 
and the sluiceway when the fender was near midships, it seems 
to me that only a very slight pressure conld hâve descended through 
the opening upon this blind. Even if it appeared, therefore, that 
the fender rubbed over this port, it would still seem to me improb- 
able that that caused the leak. 

More important is the absence of sufficient proof to establish 
the fact of any contact between the fenders and this port. A cas- 
ual or ordinary contact, such as might scratch through the paint 
or loosen a few bolts a single turn only, like thèse, as often hap- 
pens in rounding the corners of piers in making a landing, would 
not be sufficient. Such ordinary contacts do not come within the 
exception of sea périls. To sustain the défense it is indispensable 
not only that contact with the glass port should be clearly estab- 
lished, but that the contact was of an unusual character. There is, 
however, no direct évidence of any contact at ail between the 
fender and the port; and if there was any, the probabilities are 
that it was so slight as not to be noted or observed by those offl- 
cers who were in the best position to observe it. The defendant's 
contention in this regard rests wholly on the first offlcer's testi- 
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monj and în fact upon his inferçnces, rather than npon anything 
tliat he saw. On entering Havre, tliere was a contact with two 
fenders on the south side of the outer gateway on the starboard 
side of the ship, beginning as tbe pilot testifies, a little forward of 
the foremast and continuing for 10 or 12 feet, when the course 
of the ship was righted sufQciently to pass through. The port 
in question was 120 feet aft of the point where the ship touched; 
so that if the pilot's évidence is correct, this port could not hâve 
been injured on entering Havre. The pilot further testliies that 
this was the only time she struck her starboard side. By that con- 
tact two fenders made of fagots as above stated and bound together 
so as to be 3^ feet in diameter and about 6 feet long, were flattened 
out. The injuries to thèse fenders were duly reported to the French 
authorities, and the damage was charged to the ship. On leaving 
Havre there was likewise a contact with two other fenders on the 
south side of the inner gateway, that is, on the port side of the ship, 
by which those fenders were flattened; and that damage was also 
reported to the authorities and charged against the ship. 

The flrst oiBcer testifies with some détail to a third contact, and 
this is the one mainly rehed upon by the claimants, viz. a contact 
on leaving Havre on the starboard side of the ship with the fenders 
on the north side of the outer gateway, caused by the Phoenicia's 
aft davits striking the bows of the Scotia; but several of the 
particulars to which this ofScer at first testifled are proved to 
be incorrect; and on cross-examination it appears that he did not 
see those fenders at ail, and that he testifled only from his inferences 
from the noises heard, while he stood far forward in an unfavorable 
position for observation, having stood flrst with his hand on the 
stem and running aft only about 40 or 50 feet, which was still 120 
feet forward of this glass port. He is not conflrmed as regards 
contact with this port by any other witness, though four ofScers on 
the bridge were in a much better position than he was to observe 
such a contact if it occurred. It evidently was not known to the 
pilot or the master; and the third and fourth ofScers, who were on 
the bridge, were not called as witnesses, and presumably therefore 
would not conflrm him. The master furthermore testifies that the 
collision with the Scotia caused no damage to the hull of the Phoenicia, 
which he would not hâve stated had it produced a damaging contact 
with the sluiceway. No damage to any fender on that side of the 
sluices was reported; whereas if there had been any such contact 
as the first offlcer describes, the fenders must hâve been injured,, and 
the fact would hâve been reported. He testifies moreover that he 
does not remember the contact on going into Havre, which is abun- 
dantly proved; so that I hâve no doubt that the flrst ofiScer is mis- 
taken as to this contact. 

The master casually refers to a contact on the starboard side in 
coming out; but he says that afterwards the Phoenicia touched the 
Scotia; so that it is clear that the contact to which the master 
refers was a trivial contact in the inner sluiceway and not a serious 
contact in the outer sluiceway, such as the flrst offlcer supposes. 
The fact moreover that the master caused to be erased the mate's 
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entry in thé log ascribîng the scratches, loosenîng of bolts, and 
the leak to the contacts at Havre, and that in Ms protest flled on 
arrivai the master made no allusion to thèse contacts, shows clearly 
that he did not know of any such contacts at Havre, or believe in 
any such contacts as would hâve naturally caused this damage; and 
this applies to the contact on entering 'Havre as well as to the con- 
tact on leaving. 

The fact also that ail damaged fenders were required to be reported 
to the government and charged for, and that two contacts only were 
so reported, leaves no doubt in my mind, in connection with the pilot's 
explicit testimony, that the only contacts serious enough to damage 
the fenders occurred on the south side of the gateways, which was 
the port side of the ship on coming out; and any contacts which 
would not damage the fenders, would not hurt the ports. The fenders 
in the outer sluiceway, moreover, were from four to six feet above 
water, while the center of the port in question was not over two feet 
eight inches above water. The fenders, therefore, could not hâve 
touched this port unless they were damaged by being flattened out 
or broken; and in that case they would hâve been reported. For 
thèse reasons, I cannot find any probable damage done to the port on 
leaving Havre. 

As an alternative, it is urged that the in jury may hâve been done 
by the admitted contact with fenders on entering Havre, which be- 
gan abreast of the foremast, about 125 feet forward of the port; 
and that the pilot must be mistaken in his testimony that this con- 
tact continued for only 10 or 12 feet, since with 2 knots speed that 
distance would be covered in less than 4 seconds. I see nothing 
improbable, however, in a brief contact of from 4 to 8 seconds if the 
vessel was moving slowly at the rate of from 1 to 2 knots. Doubt- 
less the pilot's estimate is not exact; but it is not probable that he 
would mistake 10 or 12 feet for upwards of 100 feet, or that he 
would fail to notice the fact, if the fenders rubbed the ship as far 
aft as the bridge, where he stood. His évidence indicates a brief 
contact, after which the ship righted so as to pass through. No other 
witnesses describe this contact dilïerently. He says that having 
ported, "the vessel's head swung a little too far to starboard and 
squeezed the fenders, commencing at a point about abreast of the 
foremast, strong enough to straighten the vessel on her course, and 
we passed through the gâtes without any further contact." This 
was at noon, in full view of scores of ofBcers and men on deck; and 
the fact that none of them describe it as a continued rubbing, does 
not permit me to disregard the pilot's testimony. 

But even if the contact continued at ail so far aft as to reach this 
port 123 feet from where it began, it is diflficult to believe that at 
that time there could hâve continued to be any unusual or damaging 
pressure from thèse broadly flattened fenders. As the ship swung 
ofl forward so as to go through straight on her course, as the pilot 
testifles, the pressure would be relieved further aft, and at the bridge 
near amidships, if the ship could there touch at ail, would naturally 
be almost nil. The pressure must hâve diminished rapidly after the 
ârst or second impact, and the greatest damage would hâve been 
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done to the ports and bolts further forward, where the pressure was 
gre^ter. Hère on the contrary, there was no damage done except in 
the immédiate vicinity of this port, and near the foremast where the 
fenders first struck; while in a space of 75 or 100 feet between, no 
bolts even were loosened. The loosening of the bolts aft appears to 
hâve been trifling, amounting only to a single turn; and the com- 
plète séparation of the damage forward from the loosened bolts and 
scratches amidships, indicates a différent cause for the amidships 
damage, which was only such as often occurs in rounding the piers 
in landing. It is the same with the scratches referred to. The 
évidence as to their nature and extent is very contradictory. If 
any deep scratches were made in passing over the port, the soft brass 
métal of the outer ring would hâve shown them most; and this 
would hâve supplied a sure means of ïinding and identifying the old 
outer ring said to hâve been put on the upper deck; whereas it could 
not be found by the flrst officer; and Exhibit 16 does not show 
scratches. 

The pilot says that the contacts were not of sufiScient force to 
produce damage to the ship's plates; but were sufficient to pro- 
duce damage to any port or buU's eye "in the immédiate vicinity 
of the point of contact" — "to cause damage to the port near that 
point." I under stand the pilot in this testimony to refer to the 
contacts as he described them: viz., brief contacts which squeezed 
the fenders and straightened the ship upon her course. He says he 
was not aware of any ports so low down on the side of the ship; 
and there was no port so low in the vicinity of the foremast, to which 
vicjnity the contact, as he knew it, was conflned. He told the cap- 
tain, he says, "about the pressure against the fenders." Had either 
of them known of any serions contact of the fenders so far aft as 
the bridge, by which the ports were likely to be squeezed, a cursory 
exterior examination at least would hâve been made of the ports 
and bolts before the vessel left Havre, which would hâve disclosed 
the loose bolts if any then existed. That no examination was made, 
satisfies me that the master and pilot knew of no such contact in that 
part of the ship, while they would hâve known it if it had occurred. 
When the captain corrected the log after arrivai in New York and 
omitted ail référence to the contacts at Havre in his protest, it was 
because he did not think that those contacts were the cause of the 
trouble. The considérations in support of that opinion seem to me 
to be such and so many as to forbid my finding that the ship has es- 
tablished the contrary with any such reasonable clearness and cer- 
tainty as to relieve the ship from the necessity of giving satis- 
factory proof of a seaworthy condition of the port at the start, by the 
tests necessary for that purpose. 

Decrees for libelants with costa. 
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liANCASTBR et al. v. ASHEVILLE ST. ET. CO. et aL 
(Circuit Court, W. D. North Carolina. November 10, 1898.) 

1. JURISDICTION OF FEDERAI. CoDRTS— ClTrZKNSHIP OP PaBTIKS— LOCAL ACTIONS, 

Under the Judiciary act of 1888 (25 Stat. 433), a circuit court of the 
United States cannot entertain a Personal action by joint plaintlffs who 
are cltizens of différent states against a défendant who is not an inhab- 
Itant of the district where the action is brought, but such provision does 
not affect the jurisdiction of the court in local actions to enforce a lien 
or claim upon real estate or personal property within the district. 
8. Recbiteks— Qrounds for Appointmknt. 

To justify a court of equity in appointing a receiver pendente lite, the 
plaintifC must show at least a probable interest in the property, and there 
must exist a well-grounded appréhension of immédiate injury to such 
interest unless the property is talien in charge of by the court. 
8, Same— Displacement of Another Receiveh. 

A receiver will not be appointed by a fédéral court for a street rallroad 
In a suit by bondliolders to which other creditors, holding a large part 
of the road's indebtedness, are not parties, where no fraud or bad faith 
towards plaintifCs is shown, and the property is already in the hands of a 
receiver appointed by a state court, whose management is shown to be 
excellent, and to meet the entire approval of those most largely interested. 

DufE Merrick and C. A. Webb, for plaintiffs. 

F. A. Sondley and E. Burnham Moffat, for défendants. 

EWAKT, District Judge. This is a bill in equity filed by G. W. 
Lancaster, a citizen of the state of Florida, and Jeanette H. Martin, a 
citizen of the state of Massachusetts, against the Asheville Street- 
Eailway Company, the Asheville Street-Railroad Company of Ashe- 
ville, N. C, the Atlantic Trust Company of New York, W. A. White, 
A. M. White, and Alfred T. White, individually, and as trading under 
the flrm name and style of W. A. & A. M. White, citizens of New 
York, and George B. Moffat, a citizen of New York. The Asheville 
Street-Eailway Company on the 2d of July, 1888, became the owner of 
a certain street railway in the city of Asheville, and operated the same 
by virtue of its charter and certain franchises granted to it by the 
city of Asheville. On the same date, to wit, July 2, 1888, it executed 
and issued first mortgage bonds to the amount of fâO.OOO. To se- 
cure the payment of said issue of bonds the said Asheville Street-Rail- 
way Company duly executed and delivered to the Atlantic Trust 
Company (a corporation organized and existing under the laws of the 
state of New York, and a citizen of that state, with its principal 
place of business in New York) its certain first mortgage or deed of 
trust, thereby conveying to the latter, as trustée, ail of its property 
and franchises then owned, and ail that might hereafter be acquired. 
The plaintiff Lancaster became the purchaser of 8 of thèse first mort- 
gage bonds, of Î500 each. The plaintiff Jeanette H. Martin also 
acquired and is now the owner of 4 of the first mortgage bonds, of 
$500 each. Prior to the commencement of a suit in this court en- 
titled "Atlantic Trust Company v. Asheville Street-Railway Company 
and the Asheville Light & Power Company," the Asheville Street- 
Eailway Company paid ofl, took up, and retired 48 of the said first 
mortgage bonds, leaving outstanding only 52 of the said bonds, among 
90 F.— 9 
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which are those held and pwned by the plaintiffs. On thé Ist of 
July, 1890, the défendant the Ashèville Street-Eailtvay Company exe- 
cuted aad placed upon the market for sale another issue of bonds, 
amounting to |100,000, and, to secure payment of the sanie, executed 
and delivered a second mortgage upon ail its property and franchises 
to the Atlantic Trust Company. Only 74 of said mortgage bonds 
were ever sold, and of this number W. A. White" and A. M. White 
were large holders. On the 29th of April, 1898, because of default 
made in the payment of the interest then due on said bonds, the 
Atlantic Trust Company, as trustée, brought suit in the United States 
circuit court against the Ashèville Street-Railway Company and the 
Ashèville Light & Power Company, a corporation, whose property 
had been secured by the Ashèville Strœt-Kailway Company, for the 
purpose of foreclosing said mortgage or deed of trust, entitled "At- 
lantic Trust Company, Trustée, vs. Ashèville Street-Railway Com- 
pany and the Ashèville Light & Power Company." In this suit a de- 
cree was rendered by which ail the property of the Ashèville Street- 
Railwa:y Company, as çonveyed in and by second mortgage, was sold, 
and purchased by A, M. White, "purchasing in behalf of himself and 
his associâtes, forming a corporation to be known as the Ashèville 
Street-Bailroad Company, under section 697, c. 16, Code N. C." This 
sale was conflrmed, and a deed duly executed and delivered to the said 
Ashèville Street-Eailroad Company by the commissioner designated 
by the court to make such sale. By the terms of said sale, as ex- 
pressly set forth in the said order of sale, the decree of confirmation, 
and the said deed, the said défendant the Ashèville Street-Railroad 
Company took ail the said property, subject "to the lien of the twenty- 
six thousand dollars of bonds secured by the mortgage or deed of trust 
executed by the Ashèville Street-Eailway Company to the Atlantic 
Trust Company, as trustée, dated July 2, 1888," which is the flrst 
mortgage. There has never been any decree of foreclosure in this or 
any other court as to said first mortgage or deed of trust. Shortly 
after, the défendant the Ashèville Street-Eailroad Company went into 
possession of the said property; and on or about the 7th of January, 
1895, the sheriff of Buncombe county, by virtue of an exécution issu- 
ing from the superior court of said county upon a certain judgment 
therein docketed in favor of one Sarah Cawfleld against the Ashèville 
Street-Railway Company, sold to one C. A. Moore ail the franchises 
and property hitherto çonveyed to the Ashèville Street-Eailroad Com- 
pany by A. T. Summey, commissioner, and put the said Moore in 
possession thereof. Immediately thereafter the Ashèville Street-Eail- 
road Company brought suit in the superior court of Buncombe county 
against the said C. A. Moore for the possession of the said property, 
alleging that the sale was irregular, fraudulent, and void. Pending 
this suit one J. E. Eankin was appointed receiver of ail the property 
in controversy between the parties, and is now acting in such capacity. 
The suit of the Ashèville Street-Eailroad Company against C. A. 
Moore is still pending in the said superior court. In September, 
1892, défendant George B. Moffat purchased from C. A. Moore and 
Sarah Cawfleld the Cawfleld judgment, and the claim of title of the 
aaid Sarah Cawfleld and Charles A. Moore, paying therefor the sum 
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of |3,250. Deeds were executed by the said C. A. Moore and wife 
and Sarah Cawiïeld to Moffat conveying ail interest that the said 
3Ioore and Cawfield had in the said property op franchises of the Ashe- 
ville Street-Kailroad Company. The défendant Moffat is a son-in- 
law of William A. White. After the purchase of this judgment 
and daim of title from Moore and Cawfleld hy Moffat, no efforts ap- 
pear to hâve been made on the part of the Asheville Street-Eailroad 
Company or the Whites or the said George B. Moffat to secure a final 
judgment in the cause pending in the superior court entitled "The 
Asheville Street-Railroad Company v. C. A. Moore." Nor has the said 
Eankin been discharged as receiver of such company. The judgment 
of Sarah Cawfield against the Asheville Street-Eailroad Company, 
under which Moore claims to hâve purchased, was recovered for a 
Personal injury, and, by virtue of a North Carolina statute, is a lien 
paramount upon the property of the Asheville Street-Eailroad Com- 
pany. Coupons for the interest due July 1, 1895, upon bonds held 
by the plaintiffs, Lancaster and Martin, were promptly presented 
for payment at the office of the Atlantic Trust Company, in the city 
of Xew York, but payment was refused; the reason assigned being, 
"No funds." Ail the coupons maturing since July 1, 1895, are unpaid. 
After the purchase of the property and franchises of tlae Asheville 
Street-Eailway Company there was a reorganization, the new com- 
pany being known and designated as the Asheville Street-Eailroad 
Company. Of the $100,000 bonds issued, $26,000 thereof were set 
apart to take up and redeem the outstanding first mortgage bonds of 
the Asheville Street-Eailway Company, and $23,000 to take up and 
redeem ail outstanding receiver's certificates; and the payment of 
both certificates and bonds was made a liability upon, and assumed 
by, said railroad company, both in its decree of sale and in the deed 
of conveyance. On the 18th of April, 1898, the plaintiffs made a 
written demand upon the Atlantic Trust Company that they foreclose 
said deed of trust in accordance with the terms of said instrument, 
accompanying said request with an indemnity bond. The Atlantic 
Trust Company declined to do so, alleging as a reason for such refusai 
that a majority of the bondholders had not joined in such request for 
foreclosure, as set out in the mortgage executed July 2, 1888. The 
mortgage referred to contained the following provisions, viz.: 

"In case default shall be made in the payment at maturity of the principal 
money hereby secured, or any part thereof, and shall continue for a period 
of six months, then the said party of the second part and its successors is 
and are, upon a written request of a majority of the holders of such bonds as 
shall then be outstanding, authorized and empowered to enter into and take 
possession of the property hereby conveyed." "And in case of the default 
in the payment' of either the principal or the interest of said bonds, or any 
part of either, as either become due, and such default continulng for the 
period of six months, then the party of the second part, at the written request 
of the holders of a majority of the outstanding bonds, accompanled by an 
indemnity as herelnbefore provided, shall, with or without entry, and in its 
discrétion, sell the property hereby conveyed. • • *" 

The plaintiffs ask: First. For a writ of injunction restraining and 
enjoining the défendants the Asheville Street-Eailway Company, the 
flrm of W. A. & A. M. White, its individual members, and George B. 
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Moffat from in any way disposing of any of the property hereinafter 
mentioned, and from proceeding in any manner in the cause entitled 
the "AsheTille Street-Eailroad Company v. Charles A. Moore," now 
pending in the superior court, Euncombe county, until the further 
orders of th^s court. Second. For the appointaient of a receiver, with 
full power and authority on the part of such receiver to manage and 
operate the said Asheville Street-Eailroad Company under the direc- 
tions of the court. Third. For judgment against the defendaiits the 
Asheville Street-Eailway Company, W. A. White, A. M. White, and 
Alfred T. White, individually, and as composing the firm of W. A. 
& A. M. White, and in favor of George W. Lancaster, for the sum of 
$4,000, with interest thereon at the rate of 6 per cent, per annum, 
payable semiannually, from January 1, 1895, and in favor of Jeanette 
H. Martin for the sum of $2,000, with interest thereon at the rate of 
6 per cent, per annum, payable semiannually, from January 1, 1895, 
and for costs. Pourth. For adecree of sale of properties conveyed 
in the flrst mortgage described in the bill of complaint. Fifth. That 
the deeds executed by C. A. Moore and wife and Sarah Cawfield to the 
défendant George B. Moffat be declared fraudaient and void as to 
plaintiflfs; that the said défendant Moffat be declared to hold said 
property only in trust for the beneflt of plaintiffs, and other creditors 
in like relation, according to their respective interests. Sixth. For 
such other relief as to the court may seem flt, and as may be necessary 
to f ully protect and enforce their rights and equities. 

Upon the oral argument, counsel for the défendants suggested a 
question as to the jurisdiction of the court to hear this cause, and 
cited Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. 303. The case cited 
is applicable to the défendants W. A. White, A. M. White, and 
Alfred T. White, individually, and as trading under the firm name 
of W, A. & A. M. White; and the action is dismissed as to them. 
It has no bearing, however, in so far as the other défendants are 
concerned. The case of Smith v. Lyon involved only the rights of 
parties to personal actions, residing in différent districts, to sue and 
be sued, and was entirely unaffected by the act of 1888 (25 Stat. 
433), which deals with défendants only in local actions, and ex- 
pressly reserves jurisdiction if the suit be one to enforce a lien or 
claim upon real estate or personal property. American F. L. M. 
Co. V. Benson, 33 Fed, 456; Carpenter v. Talbot, Id. 537; Ames v. 
Holderbaum, 42 Fed. 341; Wheelwright v. Transportation Co., 50 
Fed. 709; McBee v. Railway Co., 48 Fed. 243; Spencer v. Stock- 
Yards Co., 56 Fed. 741. In Une with thèse cases, and almost di- 
rectly in point, are décisions of the suprême court of the United 
States. Vide Goodman v. Niblack, 102 U. S. 556; Mellen v. Iron 
Works, 131 U. S. 352, 9 Sup. Ct. 781. See, also, Greeley v. Lowe, 
155 U. S. 58, 15 Sup. Ct. 24, and Dick.v. Foraker, 155 U. S. 411, 15 
Sup. Ct. 124, both of which décisions appear to be directly in point. 

This question of jurisdiction being settled, the next is, are the 
plaintiffs entitled. to the appointment of a receiver? The plaintiffs 
having abandoned in the argument ail charges of fraud, collusion, 
and bad faith contained in their bill, and admitting that thèse char- 
gée were unfounded, the case must be considered as one involving no 
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question of either fraud or collusion. And, if thig admission had not 
been made by plaintifls' counsel, there is no évidence whatever tending 
to support any charges of fraud or collusion against the défendants 
the Whites, the Aslieville Street-Eaiiway Company, the Atlantic 
Trust Company, or George B. Moffat. The exercise of the extraor- 
dinary power of a chancelier in appointing a receiver, or in grant- 
ing writs of injunction or ne exeat, is an exceedingly délicate and 
responsible duty, to be discharged by the court with the utmost 
caution, and only under such spécial or peculiar circumstances as 
demand summary relief. It is a peremptory measure, whose effect, 
temporarily at least, is to deprire a défendant in possession of his 
property before a final judgment or decree is reached by the court, 
determining the rights of the parties. And since it is a serions in- 
terférence with the rights of the citizen, without the verdict of a 
jury, and before a regular hearing, it should only be granted for 
the prévention of manifest wrong and in jury. The principal 
grounds upon which courts of equity grant their extraordinary aid 
by the appointment of receivers pendente lite are that the person 
seeking the relief lias shown at least a probable interest in the 
property, and that there is danger of its being lost unless a re- 
ceiver is allowed; the élément of danger being an important con- 
sidération in the case. A remote or past danger will not sufflce as 
a ground for the relief, but there must be a well-grounded appré- 
hension of immédiate injury. 5 Thomp. Corp. § 6823; High, Rec. 
§ 8; Kennedy v. Railroad Co., 2 Dill. 448, Fed. Cas. No. 7,706; Han- 
na V. Hanna, 89 N. C. 71; Rollins v. Henry, 77 N. C. 467; Brvan 
v. Moring, 94 N. C. 698; Moore v. Mining Ce, 104 K C. 541, 10 S. 
E. 679. The court will not act upon a possible danger only. The 
danger must be great and imminent, and demanding immédiate 
relief. Ganse v. Perkins, 56 N. C. 181; McCormick v. Nixon, 83 N. 
C. 113. Nor will the court interfère by injunction merely to pre- 
vent a cloud upon the title. Hutaff v. Adrian, 112 N. C. 260, 17 
S. E. 78; Browning v. Lavender, 104 N. C. 69, 10 S. E. 77; Cun- 
ningham v. Bell, 83 N. C. 328; Southerland v. Harper, Id. 200. 
It is the duty of the court, in passing upon a motion for an injunc- 
tion or the appointment of a receiver, to consider the conséquences 
of such action upon both parties ; and it ought not to interpose un- 
less it is satisfied that the property is being mismanaged and in 
danger of being lost, or that it is in the possession of an insolvent 
or unflt trustée. Venable v. Smith, 98 N. C. 523, 4 S. E. 514. There 
is not an iota of testimony that the property of the Asheville Street- 
Eailroad Company is being mismanaged, or that it is in danger of 
being lost, or that it is in the possession of an unfit or incapable 
trustée. On the contrary, it is conceded by the plaintiiïs' counsel 
that there has been marked and rapid enhancement of the value of 
the property under the management of J. E. Eankin, and it is also 
conceded that he has proven a most capable and compétent re- 
ceiver. Nor is there any évidence that the défendant George B. 
Moffat purchased the Moore and Cawlield claims adversely to the 
railroad company, or that there was the slightest collusion between 
the défendant Moffat and the Whites to hinder, delay, or defraud 
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the plaintiffs, or any otlier persons interested. On the contrary, 
the said défendant Moffat déclares "tliat it is absolutely and un- 
qualifiedly untrue that there is or ever bas been any collusion what- 
ever between me and the firm of W. A, & A. M. White, or any 
member thereof, and that it bas never been, and is not now, my in- 
tention to avail myself of the judgment and title acquired by me in 
order to assert the paramount lien which was asserted thereunder 
by the said Cawfleld and Moore, unless I shall become satisfied that 
the Company would be unable to pay me my advances and interest." 
The défendant Moffat moreover déclares in his affldavit flled in this 
cause "that I hâve been and am at ail times now ready and will- 
ing to satisfy said judgment of record, and to assign tp said rail- 
road Company my claim of title, whenever such company shall pay 
to me my advances, interest, and expenses." Xor is there any évi- 
dence that there bas been any fraud or collusion between the At- 
lantic Trust Company and the Whites, either as a flnn or as individ- 
uals, by which a foreclosure of the flrst niortgage bonds has been 
prevented. On the contrary, the Atlantic Trust Company hâve de- 
clared their willingness to foreclose the first mortgage bonds when- 
ever requested to do se by the majority of the holders of the flrst 
mortgage bonds, as set out in the mortgage executed by the Ashe- 
ville Street-Eailway Company to the Atlantic Trust Company July 
2, 1888. And it also appears in the proof that the Whites, as a 
firm, are not owners of a majority of the first mortgage bonds of 
the Asheville Street-Kailway Company, as alleged in the plaintiiîs' 
bill. On the contrary, many of the flrst mortgage bondholders'are 
not known, and are not parties to this proceeding. The holders of 
the receiver's certiflcates and judgments against the Asheville 
Street Eailway are entitled to liens prior to the bonds of 18S8. 
Then, too, there are stockholders and bondholders of the défendant 
street-railway company, whose interests in this property are large. 
Ail of thèse are entitled to be heard before a receiver is appointed, 
who may possibly put their securities in péril. Ambler v. Choteau, 
107 U. S. 586, 1 Sup. et. 556. While it is true that the plaintifEs, 
Lancaster and Martin, hâve not received any interest since July 1, 
1895, it does not appear that the nonpayment of the said interest 
has occurred because of any disposition on the part of the said de- 
fendant, the Asheville Street-Eailway Company, or of its présent 
receiver, Mr. Eankin, to defeat, hinder, or delay the said Lancaster 
and Martin in the collection of the said interest. On the contrary, 
it appears from the affldavits of J. E. Eankin, the receiver, that 
when he assumed charge of the said property its condition was bad, 
and its entire equipment in a worn and unsatisfactory state; that 
he at once began to make in the property improvements of an ex- 
tensive and permanent character, and has continued thèse im- 
provements up to date; that ail of thèse improvements were made 
with the earnings of said property while in his hands, and that he 
has appropriated the entire income of the property in the said im- 
provements; that, of the gross income of the road, — something in 
excess of 1180,000, — at least |40,000 has been expended in perma- 
nent improvements and enhancement in value of the said property. 
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Mr. Alfred M. White, the largest bondholder, déclares that Mr. Kan- 
kin's receiversMp bas inured greatly to the advantage of the road, 
and to the increased security of ail the holders of liens thereon, 
including the flrst mortgage bonds of the old Asheville Street-Rail- 
waj' Company; that when Mr. Kankin was appointed receiver the 
physical condition of the road was at low ebb, and its earning power 
insuiflcient to pay maintenance, opération, and fixed charges ; that 
under his management the physical condition and earning capacity 
hâve largely increased; and that the company will soon be in a 
condition, financially, to purohase for and in the name of the com- 
pany the adverse claims now held by George B. Moffat. It does 
not appear upon the proofs submitted that the défendant the Ashe- 
ville Street-Eailroad Company or the défendant George B. MofEat 
is purposely delaying the settlement of the case of the Asheville 
Street-Eailroad Company against Charles A. Moore, as insisted by 
plaintiffs' counsel, with a view of defeating, delaying, or hindering 
the plaintiffs in the collection of the interest on their bonds, and 
continuing the receivership of Kankin for such purpose. But, on 
the contrary, it appears that such settlement bas not been made 
because the directors of the company hâve good reasons to believe 
that none of the security holders are in reality prejudiced by the 
receivership continuing until that time. The able counsel for the 
petitioners contend with some force that MofEat might become in- 
solvent or die, and that in either of thèse events further complica- 
tions would arise, thereby delaying, hindering, and perhaps defeat- 
ing entirely, the claims of petitioners. But courts cannot appoint 
receivers simply upon barely possible contingencies, or act upon 
possible dangers only. The danger must be great and imminent, 
and demand immédiate relief. Moreover, in view of the affldavit 
âled by Moffat, it appears that neither his death nor insolvency 
could possibly affect the claims of the petitioners. This property 
is now in the hands of a receiver appointed by a state court, and 
one who it is conceded is a most capable and efficient ofiScer, The 
appointment of another receiver to take charge of this property, and 
of suits which are now pending in another court, could only resuit 
in expensive and protracted litigation, thereby greatly depreciating 
the value of the property of the Asheville Street-Eailroad Company, 
and making it the more impossible for such company to pay off and 
discharge its flrst mortgage bonds now outstanding. 

The application for a receiver is refused, and the injunction hith- 
erto granted against the said Asheville Street-Railway Company, 
the Asheville Street-Eailroad Company, and George B. Moffat is here- 
by dissolved. The défendants are entitled to their costs, to be taxed 
by the clerk of this court. 
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STAFFOKDS et al. v. KING. 
(Circuit Court of Appeals, Fourth Circuit. November 1, 1898.) 

No. 275, 

1. JURIBDICTION OF CIRCUIT COURT OF ApPEiiiS— CONSTITUTIONAIi QUESTION. 

Tlnder the rule that the circuit court of appeals cannot entertain an 
appeal from au order grautlng or refusing a temporary injunetion, un- 
less it mlght bave jurisdlctlon of an appeal from the final decree in the 
suit, whére a suit.to restrain the cutting and removal of timber from land 
was based on an allégation of title in complainant, to which défendants 
pleaded that plaintifï's title had become forfeited under a state statute, 
and also title in défendants by adverse possession, an amended bill 
averring that the state statute was in contravention of the constitution 
of the TJnited States does not deprive the circuit court of appeals of 
jurisdietion of an appeal from an order granting an injunction, since 
the court, on final hearing, might sustain the title of the défendants on 
the ground of adverse possession, rendering a détermination of the con- 
stitutlonal question unnecessary.i 
3b Injunction— Ordek dp Dissolution— Effeot of Supkbsedbas. 

While an appeal from an order dissolvlng an injunction, though with a 
supersedeas, does not relnstate the Injunction In force, yet the court may, 
In its discrétion, do so by an affirmative order; and where. In the order 
allowing the appeal and supersedeas, the court provided that pending 
such appeal the order dissolvlng the injunction should stand suspendeiî 
and superseded, and after a décision by the circuit court of appeals af- 
flrming the order of dissolution, but before its mandate had been sent 
to the circuit court, the cause and record were removed to the suprême 
court by a wrlt of certlorari, tl-e injunction remains in force, and must 
be respected and enforced untll final disposition of the case In the su- 
prême court 
8. Samk— Injunction Bond— When Requieed. 

An order granting an injunction against the cutting of timber, and ap- 
pointing a receiver to take possession of timber already eut by défend- 
ants, although based on a holding that a former injunction to the same 
eiïect still remained in force, which clalm, however, was eontested, should 
require an Injunction bond from the complainant and a bond from the 
receiver. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

This was an appeal from an order granting an injunction against 
the cutting of timber, and appointing a receiver to take possession 
of timber previously eut by défendants. 

Z. T. Vinson and John H. Holt, for appellants. 
M. F. Stiles, for appellee. 

Before SIMONTON, Circuit Judge, and MORRIS and BRAWLEY, 
District Judges. 

SIMONTON, Circuit Jùdge. This case cornes up on appeal from 
the order and decree of the circuit court of the United States for 
the district of West Virginia, granting a temporary injunction. 
The case has been given precédence under the act of March 3, 1891 
(26 Stat. 826). It présents important questions of practice, and 
will be stated in détail. 

1 As to jurisdiction of the circuit court of appeals, see note to Lau Ow Bew*. 
v. V. S., 1 C. C. A. 0. 
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The complainant claims to be the owner of a grant f rom the state 
of Virginia, bearing date 28th October, 1794, originally made to 
Kobert Morris, and coTering 500,000 acres of land. The entire tract 
covers land in Virginia and Kentucky, and in the counties of Min- 
go, Logan, Wyoming, and McDowell, in the state of West Virginia, 
He sets eut the manner in which, through intermediate convenan- 
ces, the title frpm the original grantor has corne down to him. 
Asserting his title, he brought several actions in ejectment against 
persons who were exercising, as it was alleged, acts of ownership 
within the lines of this grant, in the circuit court of the United 
States for the district of West Virginia. Among the défendants 
to thèse suits were défendants to this biH, Alexander Stafford, W. 
E. Justice, Levi Browning, F. M. Trent, O. F. Ferrall, Wayne Mc- 
Donald, and Leander Ellis. Pending the actions of ejectment, 
and as ancillary thereto, the complainant flled in the same circuit 
court of the United States bills praying injonctions against the 
défendants in the ejectment suits, restraining them from cutting 
and removing timber on the lands claimed by the complainant pend- 
ing said suits of ejectment. Temporary injunctions were thereup- 
on granted by the circuit court. Thèse injunctions being of force, 
one of thèse actions of ejectment was tried in the circuit court of 
the United States for the district of West Virginia, against M. B. 
Mullins et al., défendants, in which the validity of the title of this 
complainant was put in issue, and in which, under the instructions 
of the court that the complainant had no right to recover the pos- 
session of the said land (this tract of 500,000 acres), or any part 
thereof, the jury found for the défendants. Thereupon McDonald 
and the other défendants, whose names are in thèse proceedings, 
and who were under the temporary injunction, flled a statement in 
the equity suits in which they were défendants, in the nature of a 
plea, bringing this verdict to the attention of the court; where- 
upon the court dissolved the temporary injunction. The complain- 
ant appealed to this court, having entered into a supersedeas bond, 
and the action of the court below was affirmed. King v. William- 
son, 42 U. S. App. 395 et seq., 25 C. C. A. 355, and 80 Fed. 170; 
i^ame v. McDonald, 42 U. S. App. 397, 26 C. 0. A. Oaô, and 80 Fed. 
1006; Same v. White, 42 U. S. App. 398, 26 C. C. A. 685, and 80 
Fed. 1006. In the meantime, the case of King v. Mullins was car- 
ried by writ of error to the suprême court of the United States 
(18 Sup. et. 925); and, upon the rendition of the décision of this 
court in the King v. Williamson cases, 'they were carried by cer- 
tiorari also into the suprême court; and the mandates of this court 
were stayed. Thèse cases, at the hearing of the présent appeal, 
were still pending. Afterwards the complainant filed this bill. 
In it, after setting ont in substance what has been briefly stated 
above, he charges that the défendants, notwithstanding the exist- 
ence of the restraining order of the court, hâve entered upon the 
lands claimed by him, and hâve eut down great quantifies of tim- 
ber thereon, and hâve put this timber in the Guyandotte river and 
its tributaries, for the purpose of removing it from the district of 
West Virginia; and that thèse acts were done notwithstanding the 
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seryice upon each of them of notices of the reinstatement of the 
injunctions, and of their binding forée upon them; ajid that, when 
this proved unavailing, he applied for and obtained from the court 
rules against them to show cause whj they be not attached for con- 
tempt; that, in senring thèse notices, the oflfîcer charged with the 
service was put in great jeopardy of life and limb, and was assault- 
ed and threatened, The bill further charges th'at the other de- 
fendants are purchasers of timber, who hâve boug"ht from the tres- 
passing défendants with full notice of the injonction, and that they 
are actually removing it. The bill prays discovery as to the amount 
of timber eut and removed, the appointment of a receiver to take 
charge of it pending thèse proceedings, and an injunction against 
the cutting and removing any more timber from this land, with the 
further pràyer that the timber already eut be adjudged the prop- 
erty of the complainant, and to this end that an account be taken. 
Upon the flling of the bill, the court below issued a rule against 
the défendants to show cause why an injunction be not granted as 
prayed for in the bill, and meanwhile issued its restraining order, 
in thèse words : 

"And it appearing from the allégations of said bill that said défendants 
hâve eut, or caused to be eut, certain tituber upon said tract of land, a large 
part of which is charged to bave been eut In violation of former orders of 
this court, and that the same is now lying in Guyandotte river, in imminent 
danger of being removed out of the state of West Virginia, and beyond the 
jurisdiction of this court; and it appearing that the said timber, unless 
properly cared for and preserved, is in danger of belng removed, lost, or 
scattered, and that there is danger of injury to complainant from delay pend- 
ing the hearlng upon said rule,— it is further ordered and decreed that in the 
meantime, and untll the further order of the court, the défendants, and 
each of them, their servants and agents, and ail persons claimiug or acting 
under them, or any of them, be, and they are and each of them is hereby, 
Inhiblted and enjoined from cutting timber upon said land, and from re- 
moving and dlsposing of any of the said timber heretof ore eut upon said land ; 
and that Joseph RufCner be, and he is hereby, apppinted a receiver of said 
timber, and authorized and empowered to take possession of and préserve 
said timber until the further order of the court herein; and the said receiver 
is directed and required to take and report an account thereof, with ail the 
Information he can obtain in relation thereto; and the said défendants and 
ail other persons are enjoined and restrained from Interfering in any man- 
ner whatéver with said timber, or with said receiver's possession thereof. 
No bond is required at the présent time upon the awarding of the temporary 
injunction herein, nor is any bond at présent required of said receiver." 

The bill was subsequently amended by averments meeting cer- 
tain claims of title on the part of the défendants, traversing and 
denying the efEect thereof. And, défendants having alleged that 
the lands claimed by complainant had been forfeited under the 
laws of West Virginia, the amended bill charges that thèse laws, 
in so far as they were construed to work such forfeiture, are in 
contravention of the constitution of the United States. 

The défendants flled their answers to the bill of complaint, 
original and as amended. The answers set up long, continuons, no- 
torious, adverse possession by défendants, or those under whom 
they claim, under color of title, and that the title of complainant 
has been forfeited. A motion was made in their behalf to dissolve 
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the restraining order, on the bill, tie amendment, affldavits, and 
the answers, on hearing which the court entered this order: 

"Upon considération of said motion to dissolve the Injunction apd dis- 
charge the receiver, the court is of opinion that as It appears f rom the évi- 
dence in this cause that an injunction had heretofore been awarded, which 
injunction is now in force, pending an appeal in the suprême court of the 
United States, Inhibiting and restraining the défendants from cutting the 
timber described in the plaintifEs' bill now under considération, that the 
cutting of the timber was a violation of the injunction pending in the said 
suprême court, and for this reason refuses to turn over and surrender the 
timber to the défendants in this action, and also déclines to discharge the 
receiver, It being the opinion of the court that it is Its duty to préserve the 
status of the property pending the litigation, until the suprême court shall 
hâve finally disposed of the question before it. But the court is further of 
the opinion that inasmuch as the timber has been eut and severed from the 
property claimed by the plaintiffs in this action, in violation of the first 
Injunction awarded against the défendants, it is the duty of the court to 
hold the property, and either direct the receiver to sell it or to permit the 
défendants to give bond in such amount as will indemnify the plaintiffs in 
this action, so that they may take possession of the property,— to answer the 
judgment of the court whenever, by its decree, they are required to do so. 
It is further ordered, adjudged, and decreed that the défendants hâve leave 
to take possession of the property, upon filing wlth the receiver a bond in 
sufBcient penalty to observe the decree of the court in the event they are 
required to do so, to be returned by him to this court, which will cover the 
value of the property now Sn his hands; and in the event that the défendants 
décline or fail to give the bond within ten days, or such further time as 
upon application the court may give, then, upon the failure of the défendants 
to give such bond, the receiver is directed to sell the logs in his possession 
as such receiver, either at private or public sale, as he may think best for 
the interest of ail eoncerned; but, if the property is sold at public sale, he 
must first advertise it for a period of ten days in the Huntington Advertiser, 
and report his proceedings to the court. But, before executing this sale, ho 
must enter into bond in the sum of flve thousand dollars, conditioned for the 
falthful discharge of his dutles as such receiver." 

Thereupon leave was granted to défendants to appeal to this 
court, and the cause is hère on six assignments of error. The first, 
three of thèse go to the title of the complainant in the land, and 
in the timber mentioned in the bill, denying this title altogether. 
The remaining three assignments charge error in the granting of 
the injunction, in appointing the receiver, in refusing to dissolve 
the injunction, in not delivering the timber to the défendants, in 
taking it out of their possession, and in putting it into the hands of 
the receiver. 

At the threshold we are met by a motion to dismiss the appeal, 
upon the ground that this case is one which involves the construc- 
tion of the constitution of the United States, and in which the con- 
stitution or law of a state is claimed to be in contravention of the 
constitution of the United States. There can be no doubt that 
when the only question in the case, or when the controlling ques- 
tion in the case, involves the construction or the application of the 
constitution of the United States, then the suprême court has ex- 
clusive appellate jurisdiction, and an appeal will not lie to the 
circuit court of appeals. And if, besides thèse, there are other 
questions (not controlling questions, however), the suprême court, 
by virtue of its jurisdiction over the controlling question, will 
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take jurisdiction of, and will décide, the whole case. Horner t. 
U. S., 143 TJ. S., at page 576, 12 Sup, Ct 522. There is also no doubt 
that no appeal from the granting or the refusai of an injunction 
can be carried to the circuit court of appeals, except in a cause 
"in which an appeal may be taken from a final decree to the cir- 
cuit court of appeals." 26 Stat. 826. The cases which can go only 
to the suprême court are those in which the construction or ap- 
plication of the constitution is the controlling question; that is to 
say, in which no proper conclusion can be reached without deciding 
it. Carey V. Eailway Co., 150 U. S. 170, 14 Sup. et. 63. The case 
at bar is not such a case. The court below might well hold, admit- 
ting, for the sake of argument, that the provision of the constitu- 
tion and laws of West Virginia could not work a forfeiture of the 
lands of complainant simply for nonpayment of taxes, or from fail- 
ure to put them on the tax list for five years. But it may also be 
held that the long, continuons, notorious, adverse possession of 
the défendants, and of those under whom they claim, has secured 
for them an impregnable title. Such a conclusion would be dé- 
cisive, and yet would not involve or in any way require the construc- 
tion or application of the constitution of the United States. This 
motion is dismissed. 

If the questions presented in this appeal came before this court 
on their merits, there would be strong reasons to sustain the ap- 
peal. The complainant stands upon a grant for half a million of 
aères, covering lands in three states, over 100 years old, under 
which no possession or use has been shown. He is met by affi- 
davits which tend to show that thèse défendants hâve been and 
are in actual possession and use for very many years, some of them 
holding lands on which they and their immédiate ancestors hâve 
been born and bred. It is a very grave exercise of power to ex- 
tend the strong arm of this. court, invade this long uninterrupted 
possession, take control of the land, and forbid the use of the prop- 
erty by those in possession. But, be this as it may, the case does 
not come up in this way. The défendants were enjoined by the 
order of the circuit court from doing the very thing they are now 
chargea with doing, after the knowledge of and in despite of the 
injunction. This injunction was dissolved by the action of the 
court which granted it. The complainant, exercising an unques- 
tionable right, appealed from the decree dissolving the injunction, 
and suspended its opération by giving a supersedeas bond. 

The question we are called upon to décide is, did the supersedeas 
bond restore vitality to the injunction which the circuit court dis- 
solved? A "supersedeas," properly so called, is a suspension of 
the power of the court below to issue an exécution on the judg- 
ment or decree appealed from, or, if an exécution has been issued, 
it prohibits further proceedings under it. Hovey v. McDonald, 109 
U. S. 159, 3 Sup. Ct. 136. When an injunction has been dissolved, 
it cannot be revived except by a new exercise of judicial power, 
and no appeal by the dissatisfied party can revive it. Knox Co. v. 
Harshman, 132 U. S., at pages 16, 17, 10 Sup. Ct. 8. And this lan- 
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guage is broad enough to include an appeal with a supersedeas. 
In Hovey v. McDonald, supra, the distinction is stated: 

"The tnith is that the case is not governed by the ordinary rules that re- 
late to supersedeas of exécution, but by those prlnciplea and rules which re- 
late to chancery proceedlngs exclusively. * * * In this country the mac- 
ter is usually regulated by statutes or rules o£ court, and generally an ap- 
peal, upon giving the seeurity required by law (when security is required), 
suspends further proceedings, and opérâtes as a supersedeas of exécution. 
• * * But the decree itself, without further proceedings, may hâve an in- 
trinsic efCect, which can only be suspended by an affirmative order, either 
by the court which makes the decree or by the appellate tribunal. This 
court, in the Slaughter-House Cases, 10 Wall. 273, decided tliat an appeal 
from a decree granting, refusing, or dissolving an injunction does not disturb 
its operative efCect. Mr. Justice CliËEord, delivering the opinion of the court, 
says: 'It is quite certain that neither an injunction nor a decree dissolving 
an injunction passed in a circuit court is reversed or nullifled by an appeal 
or writ of error before the cause is heard in this court.' It was decided that 
neither a decree for an injunction, nor a decree dissolving an injunction, was 
suspended in its efifect by the writ of error, although ail the requisites for a 
supersedeas were complied with. It was not decided that the court below 
had no power, if the purposes of justice required it, to order a continuance 
of the status que until a décision should be made by the appellate court, oi 
until that court should order the contrary. This power undoubtedly exlsts, 
and should always be exercised when any irrémédiable injury may resuit 
from the ettect of the decree as rendered." 

But this, it is added, is wliolly discretionary; and the exercise 
of the power is not an appealable matter. This case is afflrmed 
in Knox Co. v. Harshman, 132 U. S. 16, 10 Sup. Ot. 8. Equity rule 
93 was passed in accordance with this principle. 

It is not necessary to inquire how far the proviso to the act of 
18th February, 1895 (2 Supp. Eev. St. p. 376), modifies this doctrine; 
for, in the case of King v. McDonald, the court below, permitting 
an appeal with a supersedeas bond, in terms suspends the decree 
below: "That a transcript of the record of said cause be transmit- 
ted to said court of appeals, and that, pending such appeal, the 
said decree of June 18, 1896, so far as the same dissolves said in- 
junction, be wholly superseded and suspended." Kecord in King 
V. McDonald (case 190 in this court) 26 0. C. A. 685, 80 Fed. 1006. 
This being the case, the cause was heard in this court, the super- 
sedeas being in full opération. Our décision sustained the decree 
below dissolving the injunction; and ordinarily this would hâve 
put an end to the supersedeas; but, before the mandate could go 
to the court below, a writ of certiorari from the suprême court 
was issued to this court, directing that the record be removed. 
So, the decree of the circuit court of appeals has not gone into ef- 
fect. "A writ of certiorari, when its object is not to remove a 
case before trial, or to supply defects in a record, but to bring up 
after judgment the proceedings of an inferior court or tribunal 
whose procédure is not according to the course of the common law, 
is in the nature of a writ of error." Harris v. Barber, 129 U. S. 369, 
9 Sup. et. 314. The whole case goes up on the certiorari. Pana- 
ma E. Co. V. Napier Shipping Co., 166 U. S. 280, 17 Sup. Ct. 572. 
So, the case has gone into the suprême court, just as it came into 
this court, with an order of the court below suspending the de 
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crée dissolving the injunction. This being the case, we are not 
called upon to détermine whetlier, upon the allégation of title in 
the bill, and the assertion of paramount title in the answers, a 
case is made justifying a restraining order. But the real ques- 
tion is whether, in doing the acts complained pf in the présent 
bill, the défendants were or were not violating an existing order 
of injunction of the circuit court. This is the ground upon which 
the court below granted the restraining order, and it is not al- 
luded to in any of the assignments of error. They allège error up- 
on issues which are properly triable in the action of ejectment. 
Whatever may be the merits of the points made by the défendants, 
and however strong their title, they cannot be justiâed in asserting 
their rights in the face of an order of injunction of the court. 

Reviewing the record as it appears hère, the court below should 
hâve required, from the receiver, bond with surety for the proper 
discharge of his duties as such receiver,, and also the court should 
hâve required an injunction bond from complainant. It is ordered 
and decreed that the appeal be dismissed. It is further ordered 
that the cause be remanded to the circuit court, with instructions 
to require the receiver to enter into bond, with surety, to be ap- 
proved by any judge of the circuit court, in a pénal sum double the 
value of the property in his hands as receiver, and with a condi- 
tion for the faithful performance of his trust; and also that the 
complainant be required to enter into an injunction bond, with like 
surety. to be in like manner approved, in the pénal sum of $10,000 ; 
this seeurity to be f urnished and approved within 30 days after the 
mandate of this court is filed in the court below. Upon f allure to 
comply with this order, the injunction will be dissolved. 



BALTIMORE BUILDING & LOAN ASS'N et al. v. ALDERSON. 

(CJrcuit Court of Appeals, Fourth Circuit. November 1, 1898.) 

No. 269. 

1. JuRisDiCTiON OF Fkdbkal COURTS— Appointmbnt op Receiveb von Prop- 
erty OuTBiDB OF District. 

A résident and citizen of Maryland, who was a stocliholder In a West 
Virginia corporation, brought a suit In ttie federaJ court in West Vir- 
ginia against the corporation for the appointment of a receiver for its 
property, wMch was sltuated in Maryland, with authority to complète 
and fumlsh an unfinlshed hôtel building thereon, and to Issue receiver's 
certificates therefor. Llenholders who were citizens of Maryland were 
made défendants, but in an amended bill only the corporation was named 
as défendant. A receiver was appointed, who completed the building, 
Issulng receiver's certificates for the cost. The Maryland llenholders, 
on their application, were permitted to become parties and to prove their 
liens. Under a subséquent order the property was sold, and an order 
dlstributing the proceeds made, which gave the receiver's certificates 
priority. Melâ, that the llenholders were necessary parties to the suit, 
and being citizens of the same state as complainant, and the property 
being sltUated outside of its district, the court was wlthout jurisdlction, 
and the entlre proceedings were eoram non judlce and vold. 
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B. Corporations— PowBEs of Court ovbb Propbktt— Eeckivkr's Cektifi- 

CATKS. 

A court cannot authorize the Isauance of recelver's certiflcates for the 
purpose of Improving or adding to the property of a private corporation, 
or of carrying on its business, wlthout the consent of credltors whose 
liens would be affected thereby. 

Appeal from the Circuit Court of the United States for the District 
of West Virginia. 

This was a suit in equity by Joseph C. Alderson, a stockholder, 
against the Loch Lynn Heights Hôtel Company and others, for the 
appointment of a receiver, and other relief. From orders conflrming 
a sale of the property, and distributing the proceeds, the Baltimore 
Building & Loan Association and others, lienholders, appeal. 

rielder C. Slingluff and J. G. McCluer (Dave D. Johnson, on brief), 
for appellants. 
Henry M. Bussell (J. Q-. Sommerville, on brief), for appellee. 

Before SIMONTON, Circuit Judge, and MOBBIS and BBAWLEY, 
District Judges. 

SIMONTON, Circuit Judge. This is an appeal from decrees of the 
circuit court of the United States for the district of West Virginia. 
The case is complicated, and a fuU statement is necessary. 

The original bill was filed on 3d June, 1895, by Joseph C. Alderson, 
a citizen and résident of the state of Maryland, a stockholder in 
the Loch Lynn Heights Hôtel Company, against the Loch Lynn 
Heights Hôtel Company, a corporation of the state of W^est Virginia; 
William F. Williams, administrator of Eues B. Williams, a citizen 
and résident of the state of New Jersey; W. S. Boody, Joseph H. 
Henry, also citizens of New Jersey ; P. T. Garthright, C. M. Bathbun, 
John A. Wolf, G. A. Shirer, William C. Sisk, Frank H. Thrasher, 

citizens of the state of Maryland; William Bulifson and Cul- 

kins, citizens of the state of New York; George M. "Whitescarver, 
William A. Wilson, J. B. Sommerville, John T. McGraw, and Louis 
Walters, citizens of West Virginia; the Mountain Home Company, 
a corporation of West Virginia; and the Baltimore Building & Loan 
Association, a corporation of the state of Maryland. The bill stated: 
That the défendant the Loch Lynn Heights Hôtel Company, having 
purchased a tract of land of 1.128 acres in Garrett county, in the 
state of Maryland, had entered into a contract with Enos E. Wil- 
liams on the day of , 1894, to erect an hôtel building 

thereon. That, shortly after he made the contract, Enos Williams 
took with him into co-partnership W. S. Boody and William F. Wil- 
liams, and that the corporation recognized the firm as the contractors. 
On léth March, 1895, the Mountain Home Company conyeyed two 
tracts of land adjacent to that on which the hôtel was in course of 
érection to the Loch Lynn Heights Hôtel Company, — one of 2.01 acres, 
and the other of 12^ acres. The first was for no money considéra- 
tion, but for certain advantages to the grantor. The second waa 
for the sum of |2,733.33, represented by a note not yet paid. On 
the 18th March, 1895, the Loch Lynn Heights Hôtel Company ex- 
ecuted to the Baltimore Building & Loan Association a mortgage 
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of ail its property for the sum of |10,000, then borrowed from the 
association. This sum is still unpaid. That tMs money was paid 
to the contractors. That, Eues Williams having died, the suryiving 
partners flrst undertook to finish the contract, but soon abandoned 
it and the work, and left the state of Maryland, with many debts 
behind them for work and labor donc on the hôtel. That the hotel 
being unflnished, although some |'20,200 had been paid thereon, the 
subcontractors filed mechanics' liens against the hotel, — in the ag- 
gregate, |5,040.84. Thèse contractors are named, and are parties 
to the bill. That complainant is not only a stockholder, but also 
a creditor of the company. That a contract had been entered into 
for leasing the hotel to Mrs. Lillie B. G. List for three years, the 
company to furnish it, and that it was important to furnish the hotel 
and fulfill this contract of lease. Whereupon the bill prays that a 
receiver be appointed to tfike charge of the property, with authority 
to borrow money and complète and furnish it; with authority, also, 
to lease it; with further authority to borrow money on receiver's 
certificates to pay Insurance on the hotel and its furniture, and to 
pay the interest, dues, and other charges of the Baltimore Building 
& Loan Association, — praying also that an account be taken of ail 
outstanding debts of the hotel company. Upon flling the bill, one 
J. B. Sommerville was appointed the receiver, with ail the authority, 
as to cOmpleting and furnishing the hotel, borrowing money, and 
issuing receiver's certificates, asked for in the bill. Subpœna ad 
respondendum was issued, and service was accepted lOth June, 1895, 
thereon, for CM. Rathbun, William C. Sisk, Frank H. Thrasher, and 
the Baltimore Building & Loan Association, — ail citizens of the state 
of Maryland. On 13th June, 1895, the receivership was made per- 
manent. On 17th July, 1895, the défendants, who were served as 
above, entered spécial appearance, and moved to quash the return 
to the subpœna on the ground that they were not citizens or résidents 
of the state of West Virginia, and the returns of the writ in Maryland 
could not be adopted by the marshal of the district of West Virginia. 
The record does not disclose any action of the court on this motion, 
nor is there any order of discontinuance as to thèse défendants. But 
on 14th October, 1895, an amended bill is filed by the complainant, 
in which only tbe Loch Lynn Heights Hotel Company is made the 
party defendaût, no other names having been mentioned. On the 
same day the receiver filed his report of his transactions as receiver, 
carrying ont the instructions of the court, and exercising the powers 
conferred on him, especially in the matter of making contracts for 
COmpleting and furnishing the hotel, and of issuing receiver's cer- 
tificates therefor, of which he had already issued certificates for over 
$9,000. 

Just hère arises a grave question of jurisdiction. It goes without 
saying that the original bill, on its face, shows that the court had 
no jurisdiction. A citizen of Maryland brings the bill, and citizens 
of Maryland are among the défendants. Peper v. Fordyce, 119 U. 
S. 469, 7 Sup. et. 287; Godfrey v. Terry, 97 U. S. 175; Smith v. 
Lyon, 133 U. S. 3l5, 10 Sup. Ct. 303. It is true that if the défend- 
ants who are citizens of the same state as complainant are not in- 
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dispensable parties, so that a decree can be made without necessarily 
affectlng them, the objection can be obviated by dismissing the bill 
as to them. Horn v. Lockart, 17 Wall., at page 579. But tbe pur- 
pose and scope of this bill was to authorize the expenditure of money 
in completing and furnishing the hôtel, paying therefor in receiver's 
certiflcates, and thus creating a lien prior to ail other liens. In 
sucli a decree the défendants, citizens of Maryland, holders of mechan- 
ics' liens, and the Baltimore Building & Loan Association, a citizen 
of Maryland, holder of a prior mortgage, were essential and indispen- 
sable parties, directly and ultimately affected by the proposed decree. 
In this private corporation their consent was indispensable to the 
issue of receiver's certificates. Hanna v. Trust Co., 36 U. S. App. 
62, 16 C. C. A. 586, and 70 Fed. 2. So the court had no jurisdiction. 
We may, however, construe the leave to file the amended bill, in 
which the names of ail the other défendants but the hôtel company 
were left out, as practically dismissing the bill as to them. Has 
anything occurred since that time in this case giving the court juris- 
diction over the whole subject? The amended bill was flled 14th 
October, 1895. On 28th October, 1895, a gênerai appearance was 
entered in the name of the Baltimore Building & Loan Association 
by Thomas J. Peddicord, attorney. On 14th January, 1896, an 
order of the court was entered: 

"This day came William Rulifson and John A. Culljlns, partners as Kulifsou 
& Cullilns, and the said William Rulifson and John A. Oulldns individually, 
by Thomas J. Peddicord, Esquire, their attorney, and, with leave of the 
court, flled their pétition in this cause, praying that they be made parties 
hereln, and asserting a lien upon certain of the property In the bill men- 
tioned; also came the Baltimore Building & Loan Association, of Baltimore, 
by the said Thomas J. Peddicord, Esquire, its attorney, and, wltli leave of 
the court, flled its pétition in this cause, praying that it may be made a party 
herein, and asserting a lien upon the said property; also came P. T. Garth- 
right, Hanson B. Lewis, A. S. Teats, C. M. Rathbun, John A. Wolf, G. A. 
Shirer, Pickens Lumber Company, William C. Sisli, Franlc H. Thrasher, John 
A. Connell, and Joseph Henry, by Gilmer S. Hamill, Esquire, their attorney, 
and flled their pétition in this cause, praying to be made parties herein, and 
respectively asserting liens upon certain of the said property. Thereupon 
the said William Rulifson, John A. Gulkins, the Baltimore Building & Loan 
Association, P. T. Garthright, Hanson B. Lewis, A. S. Teats, C. M. Rathbun, 
John A. Wolf, G. A. Shirer, Pickens Lumber Company, William C. Sislî, 
Frank H. Thrasher, John A. Connell, and Joseph Henry are, on their respec- 
tive motions, made parties défendant herein, with leave to them respectively 
to prove their claims before the master hereinafter named." 

Following this is an order for the sale of the whole property 
by the receiver, with directions to a master to take, state,'and re- 
port an'account of the liens upon the property, and the différent 
parties thereof. This order bears the consent in writing of ail 
the défendants named. Thus, thèse parties, by their action, made 
themselves parties to thèse proceedings. On 3d April, 1896, sug- 
gestion having been made that the complainant was a citizen of. the 
State of West Virginia, and not of the state of Maryland, the 
court, hearing the évidence on this point, adjudged that Joseph 
C. Alderson was when this suit began, and has since remained, a 
citizen of the state of Maryland. Thus, we hâve a suit between 
a citizen of Maryland, complainant, and citizens of Maryland, de- 
90 P.— 10 
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fendants. The inheEent çonstitutional limitation of the judicial 
power of the court forbids it to take jurisdiction. This jurisdiction 
dépends upon the constitution of the United States, and the laws 
passed thereunder. Consent of parties cannot give or create juris- 
diction. The Lucy, 8 Wall. 309; Bank v. Oalhoun, 102 U. S. 260. 
There are cases in which diversity of citizenship is not essential 
to the jurisdiction, — among thèse, cases in wMch the property, the 
subject-matter of this suit, is already rightfully in the hands of a 
receiver of the circuit court. Morgan's L. «fe T. R. & S. S. Co. v. 
Texas Cent. Ey. Co., 137 U. S. 201, Il Sup. Ct. 61; fiinnesota Co. v. 
St. Paul Co., 2 Wall. 609; Bank v. Calhoun, 102 U. S. 256; Krip- 
pendorf v. Hyde, 110 U. S. 276, à Sup. Ct. 27. But in this case 
the order appointing the temporary receiver and the order making 
the receivership permanent were both made when citizens of the 
sam'e State were on both sides of the record, and both orders were 
clearly without the jurisdiction of the court; and, when the order 
for sale was made, "it could not bind the parties and waive pre- 
vious erçors" (Railroad Co. v. Ketchum, 101 U. S. 298), for that 
same order made parties défendant citizens of the same state as 
the complâinant. 

It is more questionable whether the court in this case could put 
its receiver in control of realty situate in another district. It is 
true that, from well-settled principles, the jurisdiction of a court 
of equity may be upheld in disposing of lands in another state 
whenever the parties or the subject, or such portion of the subject 
as is within the jurisdiction, are such that an effectuai decree can 
be made and enforced so as to do justice. Ward v. Arredondo, 
1 Paine, 410, Fed. Cas[ No. 17,148. But, to give jurisdiction, either 
the thing to be actedon, or the person of the défendant, must be 
within the jurisdiction. Brown v. McKee, 1 J. J. Marsh. 474; 
Muller T. Dows, 94 U. S. 444. Courts of chancery doubtless hâve 
power to compel persons subject to their jurisdiction to exécute 
conveyances of property located in a foreign state, which will gen- 
erally be respected by the courts of the latter sovereignty, if ex- 
ecuted in conformity with its laws. Phelps v. McDonald, 99 U. S. 
298; Miller v. Sherry, 2 Wall. 237; Watkins v. Holman's Lessee, 16 
Pet. 25; Mitchell v. Bunch, 2 Paige, 606. By means of such orders, 
and conveyances made thereunder, a court may be able to vest its 
receiver with the title tO realty situate in a foreign jurisdiction. 
But an order appointing a receiver of realty has no extraterritorial 
opération, and cannot affect the title to real property which is 
located beyond the jurisdiction of the court by which the order was 
made. See Schindelholz v. CuUum, 5 C. C. A. 301, 53 Fed. 885, 
and 12 U. S. App. 242. See, also, Booth v. Clark, 17 How. 322. 
In the case before us a receiver was appointed solely to take charge 
of and manage realty in another district, notwithstanding the fact 
that certain indispensable parties were not within the jurisdic- 
tion of the court. An order for sale of the same realty was made; 
the property not being within the jurisdiction, and the parties not 
being legally présent. The suit was of a local nature; its object 
Being, as stated in the original bill, to hâve a receiver appointed 



BALTIMORE BUILDING & LOAN ASS'n V. ALDERSON. 147 

to take charge of an hôtel in Maryland, with authority to borrow 
money on receiver's certiflcates to complète and furnish it, and 
then to lease it to a tenant. The amended bill, filed after the 
issue of the receiver's certilicates, states its object to be the con- 
tinuance of the possession and charge of the hôtel property by the 
receiver until the sale asked for was had. The whole proceeding 
was coram non judice. The receiver was authorized to incumber 
property, outside of the judicial district of the court which ap- 
pointed him, with debts declared to be prior to the vested liens; 
the holders of thèse liens not consenting, and not being within the 
jurisdiction of the court. In 3 Pom. Eq. Jur. § 1318, it is said: 

"Where the suit is strictly local, the subject-matter spécifie property. and 
the relief, when granted, such that it must aet directly upon the subject- 
matter, and not upon the person of the défendant, the .lurisdiction must be 
exercised In the state where the subject-matter is situated." Northern Indi- 
ana E. Co. v. Michigan Cent. R. Co., 15 How. 233, 242. 

But if it be assumed, for the sake of argument, that the amended 
bill cured ail objection to the jurisdiction; that the court, then 
having before it the défendant corporation only, and so in coutroi 
of the corporation, could act on its property outside of the district; 
that, when the défendants came in and asked to be made parties, 
their application operated only as an intervention for the purpose 
of proving their claims; that the jurisdiction of the court can thus 
be maintained, notwithstanding the citizenship of the parties (Mor- 
gan's L. & T. E. & S. S. Oo. v. Texas Cent. Ey. Co., supra; Heidrit- 
ter V. Oil-Cloth Co., 112 U. S. 304, 5 gup. Ct. 135; Phelps v. Oaks, 117 
U. S. 236, 6 Sup. Ct. 714; Krippendorf t. Hyde, supra),— the ques- 
tion then arises as to the priority in lien of the receiver's certifl- 
cates over ail the other liens. The Loch Lynn Heights Hôtel Com- 
pany is a private corporation, in no wise of a public or quasi pub- 
lic character, — a purely private concern. The bill is flled by a 
stockholder, who is also a siraple-contract creditor. Because of 
the peculiar nature of the duties of a railroad corporation, — espe- 
cially of the interest which the public bas in keeping it a going con- 
cern, — receiver's certiflcates are sanctioned in railroad receiver- 
ships. The power of the court to issue them has been established 
beyond question. Wallace v. Loomis, 97 U. S. 162; Fosdick v. 
Schall, 99 U. S. 254; Mercantile Trust Co. v. Kanawha & 0. Ry. 
Co., 7 C. C. A. 3, 58 Fed. 6. But the principles upon which this doc- 
trine rests hâve no application whatever to private enterprises which 
owe no duty to the public. In the case of private corporations the 
Rourt cannot authorize the issue of receiver's certiflcates for the 
purpose of improving, adding to, or carrying on the business of 
the Company, without first having the consent of creditors whose 
liens would be affected thereby. Farmers' Loan & Trust Co. v. 
Grape Creek Coal Co., 50 Fed. 481. In Baht v. Attrill, 106 N. Y. 
423, 13 N. E. 282, the précise question which is now under discus- 
sion came up and was decided. An hôtel company mortgaged its 
property to raise funds to build an hôtel. Before completion, the 
corporation became insolvent, and upon the application of its prin- 
cipal stockholders a receiver was appointed; and upon an applica- 
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tipn and showîng that thé wages of the men who worked on the 
hôtel building were unpaid, and they threatened, unless paid, to 
burn the building, the court made an order authorizing the receiver 
to issue certiflcates, which were declared to be a lien prior to the 
flrst mortgage, to raise funds to pay the wages of the laborers. 
After an exhaustive discussion, the court held that thèse certifl- 
cates, issued without the consent of the prior lienholders, did not 
displace their lien. The same question came before the circuit 
court of appeals of the Eighth circuit in Hanna v. Trust Co.. 3G 
U. S. App. 62, 16 C. 0. A. 586, and 70 Fed. 2, and the same conclu- 
sion was emphasized and enforced. See, also, Hooper v. Trust Co., 
81 Md. 559, 32 Atl. 505. From this point of view, the mortgage 
held by the Baltimore Building & Loan Association, and the lien 
of the holders of the mechanics' liens, are not subject to the prior 
lien of the receiver's certiflcates. As between the holders of me- 
chanics' liens and the Baltimore Building & Loan Association, 
it appears from the record that the work and labor secured by the 
liens were ail done on the hôtel while the hôtel company owned the 
1.128 acres, and before the acquisition of the rest of the realty 
now held by the hôtel company. The mortgage of the Baltimore 
Building & Loan Association covers ail the realty, and is, as to 
ail but the 1.128 acres, a prier lien. 

We hâve striven anxiously to find some way in which this appeal 
could be disposed of without undoing ail which has been done with 
so much expenditure of time, and at such cost. But we hâve been 
unable to do so. As has been seen, ail the orders and decrees pro- 
cured were entered in a cause in which the court had no jurisdic- 
tion. They were outside of the constitutional limitation of the 
judicial power of the court. They were void, not voidable. The 
inévitable resuit is that they must be vacated. The cause is re- 
manded to the circuit court, with instructions to vacate the order 
ratifying the sales made by the receiver, and the order distributing 
the purchase money, and that it direct that the payments made by 
the purchasers be returned to them; that the decree for sale be 
set aside, and the bill dismissed. The costs to be paid by the 
appellee. Eeversed. 



MERCANTILE TEUST 00. v. COLUMBUS, S. & H. R. 00. 
(Circuit Court, S. D. Ohlo, B. D. October 24, 1898.) 

1. Raileoads— Abandonmbnt of Tkack— Spub Teack. 

Under Eev. St. Ohlo, | 3272, provlding that a rallrbad company shall 
make no change in Its road or termlnl which will Involve the abandonment 
of the road, elther partly or completely constructed, where a company, 
under its resolution for building a branch Une, had a discrétion as to the 
place where it should flx the terminus, and, after building its track to 
certain mines, established the terminal station a mile or so from the end 
of such track, that part of the track beyond the station is not a part of 
Its Une of road to which the statute applies, but is slmply a spur or switch 
track. 

3. Samb — RiGHT TO Abandon Private Switch Track. 

Neither a rallroad company nor its receiver, in the absence of an express 
contract, can be compelled to malntaln and operate a switch or spur from 
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its Une for the use of private parties in the shîpment of their products at a 
loss, or when its opération cannot be rendered safe without a considéra- 
ble expenditure of money. 

In the Matter of the Intervening Pétition of Hill & Hough. 

Philip H. Kumler, for interveners Hill et al. 
Lawrence Maxwell, Jr., for receiver, 

TAFT, Circuit Judge. This is a railroad foreclosure suit. The 
railroad of the défendant company is being operated by S. M. Felton, 
receiver, under the orders of this court. The intervening petitioners 
are the owners of coal-mining property in Clayton township, Perry 
county, Ohio. They own what is called the Columbus & Eastern 
mine, and the Davis mines and the Wallace mines, within a mile and 
a half of Eedfleld station, on the Buckeye Branch of the Columbus, 
Sandusky & Hocking Eailroad. They own also the mining lands 
upon which are the Coyle mine and the Simons mine, about two miles 
distant from Eedfleld. The pétition avers and the évidence shows 
that the receiver has taken up the track which runs from Eedfleld by 
the Columbus & Eastern mine, and proposes to discontinue its use. 
The amendment to the pétition avers that the receiver intends to take 
up the track running from Eedfleld to the Coyle mine and the Simons 
mine. The pétition avers that the line from Eedfleld to the Columbus 
& Eastern mine is a part of the Buckeye Branch of the Sandusky & 
Hocking road, and that the receiver is forbidden, by reason of the 
charter obligations of the company whose road he is operating, to dis- 
continue the use of the track. The pétition admits that the line 
from Eedfleld to the Coyle mine is only a spur or switch track, and 
is not a part of the main line of the railroad. The receiver, in his 
answer, takes issue with the averment of the pétition upon the ques- 
tion whether the track from Eedfleld to the Columbus & Eastern 
mine is part of the main road, and upon this considérable évidence 
has been introduced on both sides. The Columbus, Sandusky & 
Hocking Eailroad Company is a consolidation of a number of différent 
railroads. The part of it hère in question was constructed by the 
Columbus & Eastern Eailroad Company, which then had a line run- 
ning from Columbus to and through Fultonham, in Newton township, 
Muskingum county, Ohio. The stockholders of the railroad, at a 
meeting duly called, passed the requisite resolution to construct a 
branch railroad, under section 3280 of the Eevised Statutes of Ohio. 
The resolution was : 

"Tliat the company hereby détermines to construct a railroad from a point 
on its main Une at or near Fultonham, In Newton township, Muskingum 
county, Ohio; thence in a southerly course to a point at or near the town of 
Saltillo, in Perry county, Ohio; being a distance of about ten miles; ail of 
said branch being In the counties of Muskingum and Perry, state of Ohio." 

The branch was built to and through Saltillo, and then a track was 
laid 2^ miles beyond Saltillo, to a point near the Columbus & Eastern 
mine. Just when this was completed, it does not certainly appear; 
but it does appear that in November, 1883, the town of Eedfleld was 
platted, about one mile from Saltillo, and a little more than a mile 
from the Columbus & Eastern mine, on the track between them. It 
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further appears beyond any doubt that the town of Redâeld tbus laid 
out became the actual terminus of the Buckeye Branch. There is 
évidence tending to show that it was the intention to carry the branch 
by the Columbus & Eastern mine down to Rehoboth. Whether this 
be true or net, the plan was abandoned. The more probable explana- 
tion is that the Rehoboth route was net by the Columbus & Eastern 
mine, but to the westv.'ard of this, up a water course to the South- 
west. I do not regard it as very material which was the proposed 
course to Rehoboth, because I hâve not the slightest doubt that the 
new town of Redûeld was planned to be the terminus of the road 
until Rehoboth should be reached. The terminus flxed in the certifl- 
cate was Saltillo, and, while the expression "at or near Saltillo" gave 
the Company some discrétion to détermine where the actual terminus 
of the branch should be, the conduct of the company from 1883 to the 
présent day in establishing its station at Redfleld, and in its establish- 
ing no station for the receipt of passengers or freight at the Columbus 
& Eastern mine, puts it beyond question that Redfleld is the terminus 
of the road, and that the track built from Redfleld to the raine is 
nothing but a spur or switch track for the accommodation of the 
mine. 

The petitioners rely upon the language of section 3272 of the 
Revised Statutes of Ohio, which provides that the company may, by 
resolution of three-fourths of its stockholders, change the line of 
any part thereof, and either of the proposed termini of its road, but 
no change shall be made which will involve the abandonment of the 
road, either partly or completely constructed. Now, the contention 
is that the road from Redûeld to the Columbus & Eastern mine was 
built as a part of the main branch, and that it was beyond the com- 
petency of the company, having built the line, to end this main line 
at Redfleld, 7,000 feet back. The company took no formai action to 
flx the terminus of the branch at the Columbus & Eastern mine. 
They reserved a discrétion in their certiflcate to flx the terminus some- 
where at or near Saltillo. The question is, how did they exercise that 
discrétion? The mère building of the track did not détermine the 
exercise of that discrétion, until they built a station which should be 
regarded as a terminus. They did flx a station at Redfleld. The line 
beyond that, whatever may hâve been in the minds of those who built 
it when it was flrst constructed, became, by the flxing of the terminus 
at Redfleld, nothing but a spur or switch. 

Having established this fact, the question presented is whether a 
railroad company may discontinue switch or spur tracks built by it for 
the purpose of bringing business to its road, when the contract under 
which the spur was built contains no express obligation to continue 
its opération for a deflnite time or forever. The contract under which 
the spur track to the Coyle mine was built is averred in the pétition, 
but I hâve not been able to flnd the original or a copy in the évidence. 
However this may be, the contract, as described in the amendment to 
the pétition, does not contain any express stipulation by the railroad 
company that it will keep and operate its spur track for any deflnite 
Ume. This brings the cage, in my judgment, in respect to both the 
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Columbus & Eastem mine and the Coyie mine, within the décision 
of the court of appeals in the case of Jones v. Newport News & 
M. V. Co., 31 U. S. App. 92, 13 C. C. A. 95, and 65 Fed. 736. In that 
case the owner of the coal tipple, which was rcached by a branch spur 
or switch from the main line of the railway, brought suit in damages 
against the railway company for removing the switch. It appeared 
that the switch was laid by agreement, and that on the faith of the 
continuance of the switch the owner of the tipple had erected improve- 
ments and expended a considérable sum of money. The court held 
that, in the absence of an express provision in the contract as to the 
tlme during which this switch was to be maintained, it was within 
the discrétion of the company and its directors to remove it at any 
time, and that an obligation assumed by the company not to remove 
it for a certain number of years might be invalid, as against public 
policy, for the reason that the railroad company had no right to 
bind itself by stipulation with any iudividual which might interfère 
with the usefulness of the road to the public generally. It seems 
to me that the case at bar and the case cited are entirely analogous, 
and therefore that the receiver has the right to discontinue the spur 
or switch, and to take up the track from either the Columbus «& 
Eastem mine or the Coyle mine to Redfield. Should the mine 
owner désire to reach the railroad, he may do so by building a spur 
track of his own. He cannot compel the railroad company, or the 
receiver exercising its franchises for the time, to continue the opéra- 
tion of a spur or switch track at a loss, or when the opération of it 
cannot be rendered safe except by the expenditure of a considérable 
sum of money. Both thèse circumstances appear to the satisfaction 
of the court, from the évidence, as the basis for the action of the re- 
ceiver. The conclusion reached renders it unnecessary to consider 
whether the contract under which the side tracks were built ran with 
the land, so as to bind the grantees of the Columbus & Eastern Rail- 
road Company. The injunction prayed is refused, and an order may 
be entered to this effect. 



WESLEÏ V. EBLLS. 

(Circuit Court, N. D. Ohio, E. D. November 14, 1S98.) 

No. 5,734. 

1. States — Bills of Crédit— Revenue Bond Scrtp of Sotjth Carolina. 

The revenue bond scrip of the state of South Carolina, Issued to the 
amount of $1,800.000 under the act of March 2, 1872, is in the form of 
bills receivable of the state, which resemble bank or treasury notes. The 
act authorizes their issuance in dénominations to be determined by the 
state treasurer and the président of the railroad to which they were issued, 
and dénominations were made as small as §1. Under the act they bear 
no interest, and no date of payment is flxed; but the faith and funds of 
the state were pledged to their ultimate rédemption, and a tax levy was 
provided for, to be applied to their retirement. They were made re- 
ceivable at ail times after their issuance for ail dues and taxes to the 
state, except taxes levied to pay Interest on the public debt; and, when 
so received, the state treasurer was a,uthorized to pay them out again in 
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satisfaction Of any daim against the treasury. Held, that they were In- 
tended for circulation as money, and oonstltute bills of crédit of the state, 
within tlie prohibition of the constitution of the United States, and are 
therefore void. 

2. Samb. 

Such serlp having been issued for the purpose of taking up the bonds 
of a railroad upon which the state had become guarantor, the fact that 
the railroad company is bound to indemnlfy the state for any loss by rea- 
son of Its suretyshlp does not render the scrlp an obligation of the rail- 
road Company, nor change Its character as bills of crédit of the state alone. 

This was a suit in equity by Edward B. Wesley against Howard P. 
Eells for the spécifie enforcement of a contract for the sale of prop- 
erty. 

J. M. Shallenbarger and Wm. H. Lyles, for complainant. 
A. St. John Newberry, for respondent. 

EICKS, District Judge. This is an action to enforce the spécifie 
performance of an admitted contract between complainant and de- 
fendant for the sale and purchase by them, respectively, of certain 
property known as "Agricultural Hall," located in the city of Colum- 
bia, South Carolina. On December 24, 1890, the state of South 
Carolina being the owner of said Agricultural Hall property, the 
gênerai assembly of that state passed an act providing for the sale 
of said property by the commissioners of the sinking fund of the 
state of South Carolina. Pursuant to that act, the property was sold 
at public auction on February 2, 1892, and was bid in by the com- 
plainant, by his attorney, for the sum of $16,165. By the terms of 
sale the purchaser was required to pay in cash one-third of the pur- 
chase price, and to exécute his bond and a mortgage of the premises 
to secure the balance of the purchase price, in two equal annual in- 
stallments, with interest from the day of sale; the obliger to hâve 
the option of paying the whole or any part of the indebtedness so to 
be secured at any time before its maturity. Complainant caused 
the deed for the premises to be made to one J. W. Alexander, who 
consented to act as trustée for him for the purchase of the premises ; 
and the deed was duly executed and delivered by the commissioners 
of the sinking fund to Alexander, in fee simple, without a déclaration 
of the trust. Alexander executed and delivered to the treasurer of 
the state of South Carolina his bond, in the pénal sum of |21,553.34, 
eonditioned for the payment of $10,776.67 in two equal annual install- 
ments from the date of the bond, with interest payable annually. It 
was provided in the bond that Alexander should hâve the privilège 
of paying the whole or any part of the _amount secured by the bond 
before maturity. The bond and mortgage and deed of conveyance 
were dated the 2d of February, 1892, — the day of sale. On the 
16th day of February, 1892, complainant, Wesley, being the owner 
and holder of a large amount of revenue bond scrip of the state of 
South Carolina, furnished to the said Alexander an amount thereof 
which at its par value was more than suflacient to cover the amount 
due the state of South Carolina on said bond and mortgage; and 
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Alexander, through his attoraeys, exercising the power given him by 
the terms and conditions of his bond to the state, duly tendered 
to W. T. C. Bâtes, state treasurer of South Carolina, the full amount 
due thereon, including interest. Bâtes had the custody and posses- 
sion of the bond and mortgage, and was the offlcer designated by 
law to receive the amount of the bond and mortgage; he being the 
obligée named in the bond. The tender was refused. By the laws 
of South Carolina, a tender in full of the amount of money due to 
a mortgagee, secured by a mortgage of personal or real property, 
at any time when the mortgagor has a right to pay the same, opérâtes 
as a satisfaction and extinguishment of the lien of the mortgage se- 
curing the payment of such money, whether the amount so tendered 
be accepted or net, and whether the mortgagor shall keep himself in 
position to make good the tender or not. Salinas v. EUis, 26 S. C. 
337, 2 S. E. 121. After tender was made by Alexander the state 
treasurer caused the mortgage given by Alexander to be filed for 
record in the ofSce of the register of mesne conveyances for Eich- 
land county, S. C. The mortgage still stands of record, unsatisfied. 
On Pebruary 15, 1893, Alexander conveyed said Agricultural Hall 
property to complainant, at his request. In October, 1897, com- 
plainant entered into a contract with Howard P. Eells, défendant 
herein, whereby he agreed to convey said Agricultural Hall property 
to said Eells, free from any valid lien or incumbrance whatever, at 
and for the price of |20,000 in cash. The premises are now, and 
were at the time of making the contract, of the value of |20,000. 
Complainant is ready and willing to deliver to défendant a good an(> 
sufiQcient deed, in law, to convey the said premises to him in fee sim 
pie. Défendant refuses to receive said deed and pay the purchase 
price; contending that the revenue bond scrip tendered by Alexandei 
in payment of the amount due on the bond and mortgage was not a 
valid obligation of the state of South Carolina, and consequently did 
not constitute a légal tender for the debt, and did not operate as 
an extinguishment of the lien of the mortgage. There are no other 
liens upon said property, except some unentered taxes due the state 
of South Carolina, which amount complainant is willing that de- 
fendant retain out of the purchase price of the premises, when ascer- 
tained. It is admitted that if the revenue bond scrip tendered by 
Alexander was valid, and receivable for dues to the state of South 
Carolina, the lien of the mortgage was extinguished by its tender. 
But défendant claims that the revenue bond scrip was in its incep- 
tion invalid and unconstitutional, constituted no claim against the 
state of South Carolina, and that its tender was a mère nullity. 

By an act of the gênerai assembly of South Carolina passed Sep- 
tember 15, 1868, entitled "An act to authorize additional aid to the 
Blue Ridge Railroad Company in South Carolina," the state, by a guar- 
anty indorsed thereon, pledged its faith and funds to the payment of 
the principal and interest of the bonds to be issued by the railroad 
Company, to the amount of |4,000,000. The bonds authorized by the 
act, with the guaranty indorsed, were issued. On March 2, 1872, an 
act of the gênerai assembly of South Carolina authorizing the issue 
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of the revenue bondsctip tendered in payment of the mortgage given 
by Alèxander to the state 6t South Carolina was passed, and is as 
follows: 

"An act to relieve the state of South Carolina of ail liahility for its guaranty 
of the bonds of the Blue Rldge Eailroad Company, by pi'oviding for the 
securlng and destruction of the same. 

"Whereas the state of South Carolina bas, by and in pursuance of the pro- 
visions of an act approved the fifteenth day of September, A. D. 1808, en- 
titled 'An act to authprize aciditional aid to the Blue Rldge Railroad Com- 
pany, in South Carolina,' endorsed a guaranty of the faith and crédit of the 
state on four millions of dollars of bonds, Issued by the said Blue Ridge Eail- 
road Company, comprehending the Blue Rldge Railroad Company, In South 
Carolina; the Blue Ridge Railroad Company, in Georgia; the Tennessee 
River Railroad Company, in North Carolina; the Ivnoxville and Charleston 
Railroad Company, in Tennessee, and the Pendleton Railroad Company, in 
South Carolina, for the purpose of aiding the speedy completion of the said 
railroad; whleh bonds are liable for the debts of the said railroad companies; 
and whereas the présent condition of the finances of the state, and of said 
companies, Is such as to malie the f urther continuance of said bonds on the 
market Inexpedient and unadvlsable, and a serions Injury and préjudice to 
the crédit of the state; and whereas the existence of the said four millions of 
dollars of bonds, so guaranteed, créâtes a large liabillty upon the part of the 
state, whlch the treasurer may be required to meet at unforeseen and inop- 
portune times; and whereas the liability of the state, on account of such 
guaranty, should be faithfuUy met and discharged; therefore, in order to 
secure the recovery and destruction of the bonds and coupons of the said 
Company, issued under and in pursuance of the provisions of the aforesaid act, 
now pledged in the clty of New York and elsewhere, and to relieve the state 
of ail liabilities whatsoever, by reason of its endorsement and guaranty of 
said bonds: 

"Section 1. Be It enacted by the senate and house of représentatives of the 
state of South Carolina, now met and sitting in gênerai assembly, and by the 
authority of the same, that the state treasurer Is hereby direeted, with the 
consent, in writing, of the président of the Blue Ridge Railroad Company, in 
South Carolina, to require the financial agent of the state, in the city of New 
York, immedlately to deliver to the state treasurer ail the bonds of the 
Blue Ridge Railroad Company, endorsed and guaranteed by the state of South 
Carolina, which are now in his possession, and held by him as collatéral 
security, for advanees made by the said financial agent, by the order of the 
financial board of the Blue Ridge Railroad Company; and upon the dellvery 
of said bonds, the treasurer Is hereby required to cancel the same, in the 
manner herelnafter direeted; and the said Blue Ridge Railroad Company shall 
thereupon be discharged from ail liability to the state on account of such 
advancés. 

"Sec. 2. That upon the surrender by the said company to the state treasury 
of the balance of the said four millions of dollars of bonds, issued by the said 
Blue Ridge Railroad Company, and guaranteed by the state, the state treas- 
urer is hereby authorized and required to deliver to the président of the Blue 
Ridge Railroad Company, in South Carolina, treasury certiflcates of indebted- 
ness (styled revenue bond serip) to the amount of one million eight huudred 
thousand dollars, the said certiflcates to be executed in the manner herein- 
after direeted; and if the said company shall not be able to deliver ail of said 
bonds at one tlme, the treasurer is authorized and required to deliver to the 
said président such amount of such treasury certiflcates as shall be propor- 
tioned to the amount of bonds delivered. 

"Sec. 3. That, to carry ont the purposes of this act, the state treasurer is 
hereby authorized and required to hâve printed, or engraved on steel, as soon 
as practicable, treasury certiflcates of Indebtedness, to be known and desig- 
nated as revenue bond scrip of the state of South Carolina, in such form. 
and of such dénomination as may be determined on by the state treasurer 
and the président of the Blue Ridge Railroad Company, in South Carolina to 
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the amount of one million eight hijndred thousand dollars; whlch revenue 
bond scrip shall be signed by the state treasurer, and shall express that the 
sum mentioned therein is due by the state of South Carolina to the bearer 
thereof, and that the same will be received in payment of taxes and ail other 
dues to the state. exeept spécial tax levied to pay interest on the public debt. 

"Sec. 4. That the faith and funds of the state are hereby pledged for the 
ultimate rédemption of said revenue bond scrip, and the county treasurers 
are hereby required to receive the same in payment of ail taxes levied by the 
state, exeept in payment of spécial tax levied to pay Interest ou the public 
debt; and the State treasurer and ail other public offlcers are hereby required 
to receive the same in payment of ail dues to the state; and, stlll further to 
provide for the rédemption of said revenue bond scrip, an annual tax of three 
mills on the dollar, in addition to ail other taxes, on the assessed value of ail 
taxable property in the state, is hereby levied, to be coUected in the same 
manner, and at the same time, as may be provided by law for the levy and 
collection of the regular annual taxes of the state; and the state treasurer 
is hereby required to retire at the end of each year from their date, one-fourth 
of the amount of the treasurer's scrip hereby authorized to be issued, until 
ail of it shall be retired, and to apply to such purpose exclusively the taxes 
hereby required to be levied. 

"Sec. 5. That if any such revenue bond scrip is receivcd in the treasury 
for the payment of taxes, the treasurer be, and he is hereby, authorized to 
pay out such revenue bond scrip in satisfaction of any claims against the 
treasury, exeept for interest that may be due on the public debt. 

"Sec. 6. ïhat upon tlie delivery to the state treasurer of the said guaran- 
teed bonds of the Blue Eidge liailroad Company, or of any part of them, the 
treasurer is hereby required to cause the same to be cancelled and destroyed, 
in the présence of the président of the Elue lUdge Itailroad Company, in 
South Carolina, and in the présence of a joint committee of the seuate and 
house of représentatives of this state, to be for tliat purpose appolnted. 

"Sec. 7. That -n-henever the whole number of the said guaranteed bonds 
shall hâve been delivered to the treasurer and cancelled, as required by the 
provisions of this act, the lien of the state of South Carolina upon the estate, 
property and funds of the said Blue Eidge Railroad Company, in this state, 
and of the other associated companies in the states of Georgia, North Carolina 
and Tennessee, as secured by tlie provisions of an act entitled 'An act to 
authorize additional aid to the Blue Ridge Eailroad Company, in South Caro- 
lina,' passed on the flfteenth day of September, Anno Domini one thousand 
eight hundred and sixty-eight, and ail other claims or liens which are held 
by the state against said company or companies, on account of said guaranty, 
shall, from thence forth, be forever discharged and released; and should 
the said company be unable, from any cause, to deliver ail of said bonds, 
such liens shall be discharged and released to an extent which shall be pro- 
portlonal to the amount of such bonds actually delivered. 

"Sec. 8. That, if the said company shall accept the provisions of this act, it 
shall be authorized, if the board of directors may désire, to change the cor- 
porate name of the company to that of the 'Knoxville & South Carolina 
Eailroad Company,' and shall hâve power to extend its railroad or to con- 
struct branches thereof, to any points or places In this state, wlth ail the 
povyers and privilèges with which the said company is now vested by the 
provisions of its charter; and the said company shall also hâve power to 
issue bonds, and to secure the same by a mortgage, to such amount, and in 
such manner as the board of directors may direct. And ail sales of stock 
in the said Blue Ridge Eailroad Company, in South Carolina, and its associate 
companies, formerly held by the state and sold by the commissioners of the 
sinking fund, be, and they are hereby, confirmed. 

"Sec. 9. That if any person shall forge or counterfeit the treasury scrip 
hereby authorized to be issued, or sh.all, directly or indircctly, aid or assist 
in the f orglng or counterf eiting of such scrip, or shall issue, or in any manner 
use any such, forged or counterf eited, he shall, on conviction thereof, be 
fined in the discrétion of the court, and shall be imprisoned in the penitentiary 
for a term not exceeding ten years." 
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The reTen.ue bond scrip issued pnrsuant to this act was of différent 
dénominations, varying from $1 to $5,000, and was in the form fol- 
lowing: 

"$100.00, No. 21. $100.00. 

"Revenue Bond Scrip. 
"The State of [palmetto tree] South Carolina. 

"Columbia, S. C, March , 1872. 

"Receivable as one hundred dollars In payment of ail taxes and dues to the 
State, except spécial tax levled to pay interest on publie debt. 

"Niles G. Parlier, State Treasurer. 
"One Hundred Dollars. One Hundred Dollars." 

On each side of scrip: "One Hundred Dollars, Act March, 1872." 

The exchange contemplated by this act was effected. Individuals 
holding the guarantied bonds as collatéral security for loans of money 
to the raiiroad company surrendered them, and accepted in lieu 
thereof revenue bond scrip, at the lower rate. Complainant, Wesley, 
advanced the sum of |344,925 in cash, and with that sum redeemed 
12,902,000 of the said Blue Ridge Kailroad bonds, with ail their cou- 
pons attached, and delivered the same to the treasurer of the state 
of South Carolina; and the said bonds and attached coupons were 
mutilated and canceled, in accordance with the provisions of said act. 
Wesley received from the state treasurer of South Carolina |1,005,- 
000 of the said revenue bond scrip. After the exchange of guaran- 
tied bonds for scrip was made, the législature of South Carolina passed 
an act, on March 13, 1872, abolishing the ofifice of state auditor, and 
vesting his powers in the comptroller gênerai. By an act passed 
October 22, 1873, the fourth section of the act of March 2, 1872, pro- 
viding for an annual tax of three mills on the dollar for the rédemp- 
tion of the revenue bond scrip, was repealed. The act also forbade 
the comptroller gênerai to levy any tax whatever, unless expressly 
thereafter authorized to do so by statute. On December 22, 1873, 
an act was passed forbidding any state or county officer to accept 
payment of taxes in revenue bond scrip, and forbidding the collec- 
tion of taxes to redeem said revenue bond scrip. The provision in the 
act of March 2, 1872, that the scrip should be received in payment of 
dues to the state, has never been repealed. 

This South Carolina revenue bond scrip has twice been held to be 
bills of crédit by the suprême court of South Carolina, in the cases of 
State V. Comptroller General, 4 S. C. 185, and Auditor v. Treasurer, 
4 S. C. 311. To this judgment no holder of the revenue bond scrip 
was a party, and they are not concluded thereby. Hagood v. South- 
ern, 117 U. S. 52, 6 Sup. et. 608. This scrip has also been before the 
suprême court of the United States three times. The décision in the 
flrst two cases was adverse to the holders of the scrip, upon the 
ground that the actions were suits against the state of South Caro- 
lina without its consent, and they were dismissed without préjudice 
to a new action, Williams v. Hagood, 98 U. S. 72; Hagood v. South- 
ern, 117 U. S. 52, 6 Sup. et. 608. The holding in the other one was 
în favor of the complainant in this case, the décision being that he 
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was entitled to the possession of the property which is the subject of 
this suit. Tindal v. Wesley, 167 U. S. 204, 17 Sup. Ct. 770. But 
the question of the violation of the constitution of the United States 
or that of the state of South Carolina was not passed upon in either 
of thèse cases. 

Défendant asserts that the revenue bond scrip of South Carolina 
was issued in violation of the constitution of South Carolina, which 
provides (article 9, § 7) that public debts may be contracted for the 
purpose of defraying extraordinary expenditures; (section 10) that 
no scrip, certiûcate, or other évidence of state indebtedness shall be 
issued, except for the rédemption of stock, bonds, or other évidence 
of indebtedness previously issued; (and section 14) that any debt 
contracted by the state shall be by loan on state bonds, of amounts 
not less than |50 each, on interest, payable within 20 years after 
the final passage of the law authorizing such debts. He avers that 
the guaranty of the state of the original bonds of the Blue Ridge 
Eailroad Company was illégal and void, because made in violation of 
express statutory conditions which were never repealed, and that as 
a conséquence the revenue bond scrip was without considération, 
which, appearing on the face of the law itself, deprived the certiflcates 
of ail validity, in whosesoever hands they might be found. Défend- 
ant also contends that the revenue bond scrip is void as being in 
violation of the provision of the constitution of the United States 
(article 1, § 10) which déclares that no state shall émit bills of crédit, 
and that thèse certiflcates, on the face of the instrument and the 
law creating it, appear manifestly designed to circulate as money 
in the ordinary transactions of business. Are thèse certiflcates bills 
of crédit, within the meaning of the United States constitution ? In 
the case of Poindexter v. Greenhow, 114 U. S., at page 283, and 5 
Sup. et., at page 910, the suprême court say: 

"The meaning of the term 'bills of crédit,' as used in the constitution, has 
been settled by décisions of this court. By a sound rule of interprétation, it 
has been construed in the light of the historical circumstances which are 
known to hâve led to the adoption of the clause prohibiting their émission by 
the States, and In v!ew of the great public and prlvate mischiefs experienced 
during and prlor to the period of the War of Independence in conséquence 
of unrestrained Issues by the colonial and state governments of paper money 
based alone upon crédit. The définition thus deduced was not founded on 
the abstract meaning of the words, so as to include everything in the nature 
of an obligation to pay money, reposing on the public falth, and subject to 
future rédemption, but was limited to those particular forms of évidences 
of debt which had been so abused to the détriment of both private and public 
interests. Accordingly, Chlef Justice Marshall, in Craig v. Missouri, 4 Pet. 
410, 432, said that 'bills of crédit signify a paper médium intended to cir- 
culate between individuals, and between government and individuals, for 
the ordinary purposes of society.' This définition was made more exact, by 
merely expressing, however, Its Implications, in Briscoe v. Banli, 11 Pet. 257, 
314, where It was said: 'The définition, then, which does include ail classes 
of bills of crédit emitted by the colonies or states, is a paper issued by the 
sovereign power, containing a pledge of its faith, and designed to circulate 
as money.' And again (page 318): 'To constitute a bill of crédit, within the 
constitution, it must be issued by a state, on the faith of the state, and be de- 
signed to circulate as money. It must be a paper which circulâtes on the 
crédit of the state, and is so received and used in the ordinary business of 
life.' The définition was repeated in Darrlngton v. Bank, 13 How. 12." 



158 90 FEDERAL BEPORTER. 

A paper, tl^en, wMch is a bill of crédit, bas tliree essentials: (1) 
It must be issued by a state in its sovereign character; (2) it must 
contain a pledge of the faith of the state; (3) it must be designed to 
circulate as money. There can be no serious dispute tiiat tbe flrst 
two requirements are clearly establisbed by the act itself. Section 
3 provides for a paper, to be issued by the state treasurer, and signed 
by Mm, expressing that the amount named therein is due to the bearer 
from the state of South Carolina. By section 4 the faith and funds 
of the state are pledged for its ultimate rédemption. It remains to 
be determined whether this scrip was intended to circulate as money. 

The opinion of the suprême court of South Carolina in the case of 
State V. Comptroller General, 4 S. C. 185, and the opinion of Judge 
Wlllard, of the suprême court of South Carolina, on circuit, in the 
cases of State v. Parker and Dupre v. County Treasurers, Id. 229, 
which cases were aflarmed by the suprême court of South Carolina in 
Auditor t. Treasurer, Id. 311, discuss the question as to whether this 
scrip was intended to pass as currency or a circulating médium. 
Thèse opinions make it quite clear that the législature intended that 
the scrip should circulate, between the state government and the 
people, as money. The suprême court of South Carolina, in passing 
upon the ralidity of this scrip, speaking through Chief Justice Moses, 
gives its reasons for holding them to be bills of crédit, as follows: 

"The argument which holds it valid as a subsisting obligation, and repels 
the character of a bill of crédit, under which it is classed by the respondent, 
seems to rest upon the fact that it was not designed to circulate as money. 
The opinion of Mr. Justice Willard in State v. Parlier and Dupre v. County 
Treasurers, which was brought to our notice in the case before us, and which 
will be reported with it, is so full and comprehensive on the point as to leave 
little space for addition or enlargement. It is not because the paper circu- 
lâtes from hand to hand in a community, like money, that it is to be held 
a bill of crédit; nor does the fact of currency so constitute it. A state might 
well make the coupons attached to its bonds receivable for taxes wlthout 
subjecting them to the disabilities of bills of crédit, as used in the constitu- 
tion, even although they might readily pass in payment of debts or for the 
purchase of commodities. The design to create a circulating médium would 
be wanting. If, however, the intention to create a currency is apparent from 
the whole scope of the act, the émission is a bill of crédit, within the terms 
of the constitution. To the many indications in the act to show the intended 
design which hâve been pointed out in the opinion of Justice Willard, it 
might be added that the revenue bond scrip could never hâve been intended 
or proposed as a state security for investment, because It bore no interest, 
and its value consisted in the fact of its ready capacity and facility in sup- 
plying ail articles necessary for use or consumption. Its capacity for circu- 
lation, and Its easy convertibility, together with its adaptation to immédiate 
and ready use, would cause a demand for it which a state bond, although 
bearing interest, could not command. It Is contended that, as this was a 
provision to meet a debt of the state, the purpose was to furnish a fund for 
payment, and not a circulating médium. But cannot the two co-exist? May 
not the médium of payment be of such a kind and character as to create in 
itself a circulating médium? It is not the end which the assumption Is to 
accomplish, but the mode and manner designed, and the use contemplated. 
The state might issue certificates of indebtedness for the rédemption of its 
bonded debt; but if it did so In the form and manner and design proposed 
by the act of ilarch 2, 1872, would they be less obnoxious to the objection 
urged against the revenue bond scrip because they were issued to pay or meet 
a debt? It is not the purpose of the issue which affeets the instrument 
through which It Is made, but the characteristics and Incidents which attach 
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to ît as a provision and recommendation for a circulating médium." State 
V. ComptroUer General, 4 S. C, at page 228. 

So much of the opinion of Justice Willard (to which référence is 
made in the foregoing opinion of the suprême court of South Carolina, 
and whose reasoning they adopted) as bears upon the question 
whether this scrip was intended for circulation as money foUows: 

"There are certain eharacteristics that tend to adapt a paper expressing a 
promise to pay money, or representing money value, to become current in 
the community as money. It mnst be in a form convenient to pass from 
hand to hand. It must be based either on ttie crédit of a government, a cor- 
poration, or an indlvldual, or an association of individuals, or upon a fund 
pledged or set apart for its rédemption. It must eitlier bave undoubted 
crédit, such as arises from its ready convertibility into money value, or it 
must tend to supply some vivant, natural or artiflcial, of tbe community in 
which it is intended for circulation. It must be placed upon the community 
in quantlty or volume suffieient to create an adéquate interest and motive 
to secure Its currency. And finally it must hâve a certain denominational 
character, adjusted to the wants of the community in respect to a circuiating 
médium. An examination of the act In question wlU disclose a clear iutent 
to clothe the obligations in question with attributes fltting them for gênerai 
circulation as money. Thèse attributes vfill be eonsidered in the order just 
stated: (1) Was It intended that the revenue bond scrip should be issued in 
a form convenient to pass from hand to hand in ordinary transactions of tlie 
community? Section 3 gives to the scrip the form most usual and convenient 
to serve as paper money, viz. that of the usual bank or treasury note. It is 
to be printed or engraved on steel, in such form and of such dénominations 
as the State treasurer and the président of the Blue Ridge Eailroad Company 
shall détermine. The object of referring this authority as to form and de- 
nomination to the treasurer and the président of the railroad company is 
obvious. The treasurer is, by the act, to receive and pay out this scrip from 
the treasury as money; and the président of the railroad company is to re- 
ceive the scrip as the représentative of his company, and to realize from 
Its employment; and they are most liltely to know what qualities as to form 
and dénomination would hâve the tendency to give the greatest currency 
to the scrip at the time of its issue. A certain discrétion is left with them 
for such purpose. While the third section détermines what shall be the 
substantial character of the scrip, as importing a pledge of the public faifh 
and crédit, the form of the instrument, as adapting it in exterual appearance 
to the common notion of money, is left with those most concerned with its 
currency. (2) It Is to be based, by the terms of the act, on the crédit of the 
State government in its sovereign capacity. (3) The act attempts not only 
to confer upon it the full crédit capable of being conferred by tbe use of the 
fuU faith and crédit of the state, but to create an artiflcial want In the com- 
munity, tending to give it currency. In the lîrst place, it Is made receivable 
in payment of taxes and ail other dues to the state, except the spécial tax 
levied to pay interest on the public debt. Section 3. Agalu, it is provided 
that, if any such scrip is received in the treasury for the payment of taxes, 
the treasurer is authorized to pay out the same in satisfaction of any claim 
agalnst the treasury, except interest that may be due on the public debt. 
Section 5. Thèse provisions contain two distinct features: The lirst is a 
permissive feature, afCecting each individual in the community who is a tax- 
payer, and supplying to him a motive to become a purehaser of the scrip. 
A more energetic means of creating an Interest and motive in the community 
to deal wlth the scrip as money could not be afforded, short of makiug the 
scrip compulsory payment of ail debts, as between individuals. The other 
feature involves the communication to the scrip of the capacity of perform- 
ing ail the functions of money in ail dealings between state and individuals, 
excepting only the payment of interest on the public debt. This last feature 
can hâve no other significance than that of giving currency to the scrip as 
money. It will be observed, from the language of the fourth section, in which 
the faith and funds of the state are pledged, that such Is not, in terms, that 
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Buch scrlp shall be redeemed by the payment to the bearer, on présentation, 
of tbe amount of money called for by it; but the language Is 'that the faith 
and funds of the state are hereby pledged for the ultimate rédemption of 
Baid revenue bond scrip.' It Is only ultimate rédemption, not payment on 
demand, that is covered by this pledge. What is meant by 'ultimate ré- 
demption' Is made clear by the succeeding clauses of that section. It is pro- 
vlded that a certain tax shall be annually levled for the rédemption of tbe 
scrip, and it Is also provided that the state treasurer shall 'retire at the end 
of each year from their date one fourth of the amount of the treasury scrip 
hereby authorized to be issued, until ail of it shall be retired, and to apply to 
euch purpose exclusively the taxes hereby requlred to be levled.' The effect 
of thèse provisions is that the holder of the scrip must not look to payment 
accordlng to the ténor of hls scrip, but must seeli a marltet for its circulation 
under the influence of the pledge of faith and funds for Its ultimate rédemp- 
tion. In other words, an attempt la made to give currency to 'the Issue, not- 
wlthstanding the absence of any intention or abllity to redeem according to 
the ténor of the promise, by obtaining a crédit with the community for the 
amount of scrip put in circulation, on the strength of certain spécial pro- 
visions, and a gênerai pledge of the faith and funds of the state for its ulti- 
mate rédemption. (4) The quantity or volume of the contemplated issue is 
such as tended to create a strong motive and interest in the community to 
keep the scrip in circulation as money. The amount ($1,800,000), as com- 
pared with the extent of the commercial transactions of éie community on 
which that amount was intended to be placed, affords the clearest indication 
of an Intention so to affect the interest of the community as to secure its cir- 
culation as money. It was to be placed at once- in private hands asvalid 
obligations on the part of the state. The varlous provisions of the act that 
looked to a distribution among the people preclude the idea that it was In- 
tended that the récipients of this large fund should hold it until rédemption, 
or even that it should be kept together in the hands of a limited number of 
holders. On the contrary, it was clearly intended for dispersion, and the 
magnitude of the interest in the hands of the first recelvers of the scrip waa 
sutficiently large to warrant the assùmption that it would become thus 
dlflfused throughout the community. (5) As regards its adaptation in re- 
spect of dénomination, we hâve already seen that authority was conferred 
on those most concerned with its circulation to adapt the issue in that re- 
spect to the wants of the community. Such a provision shows additional 
évidence of an intent that the scrip should circulate as money. Considering 
the act in its entire aspect, as well as its intégral parts, it is clear that the 
législature Intended that the scrip should circulate as money, and that for 
this reason the provisions of the act authorizing the issue of scrlp are in con- 
flict with the prohibitions of the constitution of the United States as to the 
émission of blUs of crédit by states." 

In the case of Poindexter v. Greenhow, 114 U. S. 270, 5 Sup. Ct. 
903, 962, it was urged that interest coupons attached to bonds of 
the state of Virginia were bills of crédit. Thèse coupons were pay- 
able to bearer, and were receivable, at and after maturity, for ail 
taxes, debts, and demanda due the state, The suprême court, after 
reviewing the définition of bills of crédit as established by prier 
décisions, held thèse coupons not to be bills of crédit. They say: 

"It Is very plaln to us that the coupons In question are not embraced within 
thèse terms. They are not bills of crédit, in the sensé of this constitutional 
prohibition. They are issued by the state, It Is true. They are promises to 
pay money. Their payment and rédemption are based on the crédit of the 
state, but they were not emitted by the state in the sensé in which a gov- 
ernment emits Its treasury notes, or a bank its bank notes— a circulating mé- 
dium or paper currency— aa a substitute for money. And there is nothing on 
the face of the instruments, nor in their form or nature, nor in the terms of 
the law which authorized their issue, nor in the clrcumstances of their cré- 
ation or use, as shown by the record, on which to found an inference that 
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thèse coupons were designed to clrculate, In the common transactions of 
business, as money, nor that in fact ttiey were so used. The only feature 
relied on to show such a design or to prove such a use Is that they are made 
receivable in payment of taxes and other dues to the state. From tbis it 
Is argued that they would obtain such a circulation from hand to hand as 
money as the demand for them, based upon such a quality, would naturally 
glve. But this falls far short of their fitness for gênerai circulation in the 
communlty as a représentative and substltute for money in the common trans- 
actions of business, which is necessary to brlng them wlthln the constitu- 
tional provision against bills of crédit. The notes of the Banli of Arliansas, 
which were the subject of controversy in Woodrutî v. Trapnall, 10 How. 100, 
were by law receivable by the state in payment of ail dues to It, and this 
circumstanee was not supposed to malie them bills of crédit. It is true, 
however, that in that case it was held they were not so because they were 
not issued by the state and in its name, although the entire stock of the 
bank was owned by the state, which furnished the whole capital and was 
entitled to ail the profits. In this case the coupons were issued by the state 
of Virginia, and in its name, and were obligations based on Its crédit, and 
which it had agreed, as one mode of rédemption, to receive in payment of 
ail dues to itself in the hands of any holder; but they were not issued as 
and for money, or with the design to facilltate their circulation as such. It 
was conferred, as is apparent from ail the circumstances of their création 
and issue, merely as an assurance, by way of contract with the holder, of 
the certainty of their due rédemption in the ordinary transactions between 
the state treasury and the taxpayers. They do not become receivable in 
payment of taxes tUl they are due, and the design, we are bound to pré- 
sume, was that they would be paid at maturity. This necessarily excludes 
the idea that they were intended for circulation at ail." 

There are certain resemblances and several marked différences be- 
tween the Virginia coupons, which were held not to be bills of crédit, 
and the South Carolina bond scrip. The coupons and the scrip are 
alike in that they are obligations and indebtedness of the state. They 
are receivable by the state treasurer in payment of taxes and other 
dues to the state, and their rédemption is based upon the faith and 
crédit of the state. Their dissimilarity lies in the fact that the cou- 
pons are to be paid on a day certain, while the scrip is not payable 
at any particular time, but is only to be redeemed or retired from 
year to year. The coupons are receivable in payment of taxes and 
other dues to the state only at and after maturity, while the scrip 
may be used for thèse purposes from the date of its issue. The cou- 
pons are paid and retired when received by the state, but the scrip 
may be reissued from the state treasury, as often as received, in sat- 
isfaction of ail claims against the state, except for paying interest 
on the public debt. In deciding the Virginia coupons not to be bills 
of crédit, the suprême court applied certain tests to détermine wheth- 
ér they were intended to constitute a paper currency or circulating 
médium. Apply thèse tests to the South Carolina bond scrip. The 
scrip are, on their face, bills receivable of the state of South Caro- 
lina. In their form and nature they are like bank and treasury notes. 
The terms of the law authorizing their issue show that they were in- 
tended for circulation between the government and the people as 
money. By the power given to the state treasurer and the prési- 
dent of the railroad company to fix the amount -of the scrip, which 
power was exercised so as to make the dénomination as low as one 
dollar, by reason of their bearing no interest, by the provision as to 
the form of the scrip, the great volume of the issue, and the scrip 
90 F.— 11 
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being noninterest bearing, its circulation was necessary to sastain its 
value. They could be used for the payment of taxes and other dues 
to the State from the date of their issue, and before'any part of them 
were required to be redeemed or retired. The reasoning-of the su- 
prême court of South Oarolina and of Justice Willard, quoted in 
this opinion, is so full and convincing that the court feels constrained 
to foUow their décision. Looking at the South Carolina bond scrip 
in the light of thèse décisions, and the opinion of the suprême court 
of the United States in the case of Poindexter v. Greenhow, it is 
quite clear that they are bills of crédit, within the prohibition of the 
constitution of the United States. But the complainant urges that 
the rédemption of the revenue bond scrip did not dépend solely upon 
the good faith of the state, because, as between the state and the 
railroad company, it was in the power of the state to enforce its 
payment against the railroad company, and that consequently one 
of the essential éléments going to make up the Mil of crédit is lack- 
ing. The case of Hagood v. Southern, 117 U. S. 64, 6 Sup. Ct. 608, 
is cited in support of this contention. The suprême court in that 
case say: 

"As between the railroad company and the state, the former is primarily 
Uable for any debts represented by the revenue bond scrip [the scrip before 
the court In this case], or for whlch It Is held by others for security, and is 
bound to fndemnify the state against loss on account of its suretyship." 

It will be noted that the court does not hold the railroad company 
in any way remotely liable for the rédemption of the scrip as between 
the holder and the company. The railroad company is a total stranger 
to the contract, and in no event has the holder of the scrip any re- 
course to the railroad company in the event of the failure of the state 
to redeem the scrip. The good faith of the state is the only pledge 
for the rédemption of the scrip. While the act authorizing the issue 
of the scrip provided a fund for its rédemption, to be raised by tax- 
ation, yet its payment out of that fund rests upon the faith of the 
state. Darrington v. Bank, 13 How. 12. 

The opinion of this court is that the South Oarolina bond scrip is- 
su ed under and in pursuance of the act of March 2, 1872, are bills 
of crédit, within the prohibition of the constitution of the United 
States, and therefore void. The tender of the scrip by Alexander to 
the state treasurer of South Carolina was not a valid tender, and did 
not operate to extinguish the mortgage given by Alexander to the 
state. The said Agricultural Hall property is still incumbei'ed by 
the mortgage, and complainant cannot give défendant a clear title 
to it. Complainant is not entitled to the relief asked in the bill of 
complaint. The conclusion we hâve arrived at makes it unnecessary 
to détermine the question of the violation of the constitution of South 
Carolina in the enactment of the law providing for the issue of the 
scrip certiflcates. The bill of complaint is dismissed at complainant's 
costs. 
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GRAND TRTJNK RY. CO. v. CENTRAL VERMONT R. CO. 

(Circuit Court, D. Vermont October 22, 1898.) 

Railkoads— Prefbbrbd Claihs in Insoltbn'ct— Car Rentals. 

A claim against a railroad for car rentals or mlleage accruing prior to 
a receivership is not entltled to payment as a preferential debt 

On Interrening Pétition to Establish a Preferential Claim. 

Fred H. Williams, for petitioner. 

Charles M. Wilds and Elmer P. Howe, for petitionees. 

WHEELEE, District Judge. Tliis cause has now been heard upon 
the intervening pétition of the Boston Ldve Stock Line Corporation 
for payment of car mileage by the receivers, which accrued within the 
time allowed before the receivership, as a preferred claim. Ail debts 
are not allowable as such claims, but only those which bear such a 
relation to the property in custody, by conserving it, as makes them 
an équitable and just charge upon it, within proper limits, by way of 
préférence over mère indebtedness. The suprême court of the United 
States said in Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824, after 
reviewing prior cases: 

"Tested by the principles asserted in thèse cases, the daim for car rental 
that had accrued prior to the receivership eaunot be maintained, but should 
hâve been disallowed." 

In Pullman's Palace-Car Co, v. American Loan & Trust Co., 28 
G. C. A. 263, 84 Fed. 18, the circuit court of appeals of the Eighth 
circuit said: 

"Notwithstanding the Ingénions and able arguments of counsel for ap- 
pellant, we are unable to perceive in this case other than an effort to estab- 
lish as a preferential debt a claim for the stipulated compensation for the 
use of cars, or, as it is generally called, 'car rental.' Under the authority 
of Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824, this cannot be done." 

In Virginia & A. Coal Co. v. Central Eailroad & Banking Co., 170 
U. S. 355, 18 Sup. Ct. 657, the court said: 

"In concluding that the claims of the interveners were entitled to priority 
out of the surplus earnings which arose during the control of the road by 
the court, we must not be understood as In any wise detraeting from the 
force of the intimations contained in the récent utterances of this court in 
the Kneeland Case, 136 U. S. 89, 10 Sup. Ct. 950, and the Thomas Case, 149 
U. S. 95, 13 Sup. Ct. 824, as to the necessity of a court of equity conflning 
Itself within very restrlcted limits in the application of the doctrine that in 
certain cases a court havlng a road or fund under its control may be justifled 
in awardlng priority over the claims of mortgage bondholders to unsecured 
claims accruing prier to a receivership." 

Thèse décisions and déclarations seem to preclude the allowance 
of thèse car rentals or mileages as preferred claims in this case. 

The petitioner insists that the money arising from the use of the 
cars was received in trust, and so should be paid in priority. The 
freight earned is understood, however, to hâve accrued to, and been 
collected by, the railroad company for itself, and not for the petitioner, 
and to hâve belonged to that company; and the car rentals to hâve 
accrued to the petitioner as a mère debt. This would not impress 
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a trust upon any part of the money as collected for and belongîng to 
the petitioner. Demurrer sustained and pétition dismissed, witliout 
préjudice to debt. 



SAN DIEGO FLTJMB CO. v. SOUTHEE et al. 

(Circuit Court of Appeals, Ninth Circuit October 3, 1898.) 

No. 419. 

1. Cancbllation dp Instruments— Jurisdiction of Equitt— Grotjnds of Re- 

lief. 

A court of equity will not entertain a bill for the cancellatlon of a con- 
tract unless it appears therefrom that Its interférence is neeessary to pre- 
vent an Injury for whleli tliere is no complète and adéquate remedy at 
law. 

2. Equity— DisMissAL of Bill — Efpect on Cross Bill. 

A cross bill which avers additional facts, and asks affirmative relief, 
ccntalnlng in itself ail the essentials of an original blU, is not afCected 
by the dismlssal of the original bill. 

8. Fbdbral Courts — Following State Décisions. 

The décisions of state courts as to the powers of irrigation companies 
under the provisions of the state statutes are binding on the fédéral 
courts. 

4 Irrigation Companies — Rights Under Laws of California — Riqht to 
CoNTRAcT POR Sale çp Watbr. 

Under the décisions of the suprême court of California, nelther the pro- 
vision of the constitution declaring that the use of waters of the state 
approprlated for irrigating purposes is a publie use, nor the statute of 
1885, authorizing boards of county eommissioners, on pétition of eon- 
sumers, to flx the rates to be chargea by a company supplying water 
for such purposes, affects the right of such a company to make valid con- 
tracts with its consumers for the furnishing of water where the rates 
hâve not been so established. Such irrigation companies are private cor- 
porations, and, in the absence of statutory prohibition or régulation, hâve 
the same right to contract as Individuals. 

Appeal from the Circuit Court of the United States for the Southern 
District of California. 

John T>. Works and Lewis R. Works, for appellant. 
Bicknell, Gibson & Trask and James A. Gibson, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. C. H. Souther and W. S. Crosby brought 
this suit against the San Diego Plume Company to cancel a written 
contract. It was alleged in the bill that the San Diego Flume Com- 
pany, a corporation engaged in the business of furnishing water for 
irrigation and other purposes, made two certain contracts with the 
complainauts, to fumish them water for the irrigation of their lands 
in San Diego county, Cal.; that by each of said contracts the flume 
company was to furnish 15 inches of water, continuons flow, meas- 
ured under four-inch pressure; that the first contract was entered into 
on January 13, 1890, and the second on March 12, 1890; that on or 
about June 7, 1894, the défendant wrongfully, and without right, 
diverted from and deprived the complainauts of more than one-half 
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of the water so contracted to be furnished, and since said date, and 
until December 8, 1894, refused to restore the said portion of said 30 
inches of water; that such diversion of said portion of the water con- 
tracted for deprired the complainants of water necessary for the Irriga- 
tion of their said land, and injured and greatly damaged their trees, 
vines, and crops thereon, to their damage in the sum of $6,500; that 
on October 2, 1894, the complainants rescinded the second of said 
contracta, on account of such refusai to deliver water as contracted for, 
but that the défendant dénies that said contract is or was rescinded, 
and the complainants fear that, if it is left outstanding, it will cause 
serions injury to them. The complainants alleged that they had 
fully complied with the contracts to be kept and performed by them, 
and prayed that the contract of March 12, 1890, be delivered up by the 
défendant, to be canceled, and that the complainants recover from the 
défendant $2,160 paid as interest on the principal specified in the 
contract of March 12, 1890, and that they recover the further sum of 
$6,500 damages, and their costs. The défendant answered, denying 
that it wrongfully diverted water, and claimed its right tO' divert the 
same under the stipulation of the contract which provided that "if its 
supply of water be at any time shortened, or its capacity for deliver- 
ing the same impaired, by the act of God, or willful injury to any 
part of its System of waterworks, the above-described land, and the 
lands to which said water may be attached, shall, during the period 
of such shortage, be entitled to only such water as can be supplied 
to and for it after the fuU supply shall be furnished to ail cities and 
towns that are or may be dépendent, either in whole or in part, upon 
such System of waterworks for their supply of water"; that during 
the time mentioned in the bill, between June 7 and October 2, 1894, 
the supply of water was materially shortened by drouth and failure 
of the average rainfall, and they were unable to furnish the full 
amount of the water contracted for, for that reason. The défendant 
then flled a cross bill, in which it was alleged that on March 12, 1890, 
in considération of $9,000, to be paid on or before five years from 
that date, with interest thereon from May 1, 1890, at 6 per cent, per 
annum, payable annually, and in further considération of semiannual 
installments of the sum of $30 per annum for each miner's inch of 
water, for three years from May 1, 1890, and |60 per annum for each 
inch after May 1, 1893, the San Diego Flume Company granted a 
water right to 15 inches of water, miner's measure, under a four- 
inch pressure, to C. H. Souther and William S. Crosby, for the lands 
which are described in the bill; and that it was further covenanted 
that the water to be furnished under the contract was intended to 
form a part of the appurtenances to said land; and that the flume 
Company is bound by the contract to the owners of the land, and to 
ail subséquent owners, to furnish the same; and that the covenants 
in the contract contained on the part of said Souther and Crosby 
should run with and bind the lands described. It was further al- 
leged that on January 9, 1891, pursuant to the laws of California, 
more than 25 taxpayers of the county of San Diego duly petitioned 
the board of supervisors of said county to flx and establish rates to 
be charged by the flume company as annual rental for water furnished 
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and distributed by it to consumers; that due notice was given of said 
pétition, and the hearing thereof, as required by law, and that, upon 
the hearing of the évidence relating thereto, an ordinance was, on 
March 9, 1891, duly passed and adopted by said board of supervisors, 
flxing the annual rental at the sum of $120 per inch per annum; that 
thereby the rate agreed upon in the contract was abrogated and set 
aside, and the said Souther and Crosby beeame liable to pay the sum 
of Î120 per inch per annum for the said 15 inches of water mentioned 
and contracted for in said contract. The cross bill further alleged 
that the contract had been in ail things complied with on the part of 
the flume company, but that the other parties thereto had not per- 
formed their part of said agreement, and there was now due thereon 
the sum of |9,000, with interest from May 1, 1894, and interest on 
the installment of interest falling due March 12, 1895, and the further 
sum of |900 annual rental for said 15 inches of water for the six 
months succeeding December 1, 1894, and that said sums are a lien 
upon the real estate described in the bill. The prayer of the cross 
bill is that the contract be held a valid obligation; that the complain- 
ant in the cross bill recover from the défendants therein the said sum 
of $9,000, with interest, and said sum of |900 annual rental, together 
with the costs of the suit, and the amount found due by the court to 
be declared a lien upon the real estate described in the contract; and 
that, upon default of payment, the land be sold under a decree of the 
court to satisfy the same. Upon the pleadings and the issues created 
testimony was taken, and the cause submitted to the court. A decree 
was entered dismissing both the bill and the cross bill, upon the 
ground that, under the laws of California, the San Diego Flume Com- 
pany could not make a contract with any consumer of water, and that 
the contracts which were the subject of the suit were void. The 
complainant in the cross bill appealed from that portion of the decree 
which dismissed its cross bill, and contends that the court erred in 
holding that the contract was invalid. The appellees contend that 
both the bill and the cross bill were rightfully dismissed, not upon 
the ground that the contract was invalid, but upon the ground that 
the original bill of complaint stated no facts which would justify 
the relief prayed for. The question whether there is equity in the 
original bill is raised for the first time, so far as the record shows, 
on the appeal to this court. It will be flrst considered. 

The suit was brought to cancel a written instrument. In order 
to authorize the court to grant the relief prayed for, facts must be 
alleged which show the necessity for the équitable interférence of 
the court. In this case it is not alleged that the contract was pro- 
cured by fraud or duress, or that it was entered into by the mistake of 
either party. No facts are shown in the bill or in the évidence from 
which it may be inf erred that the- written contract is a menace to the 
complainants, or that there is danger that it may be used tortiously , 
or oppressively by the défendant to their injury. In 2 Pom. Eq. 
Jur. § 914, the principle governing this class of cases is thus stated: 

•'The doctrine Is settled that the exclusive jurlsdictlon to grant purely 
équitable remédies, such as cancellation, will uot be exercised, and the con- 
current jurisdiction to grant pecuniary recoveries does not exist, in any 
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case where the légal remedy, elther affirmative or défensive, wlilch the de- 
frauded party miglit obtain, would be adéquate, certain, and complète." 

In Insurance Co. v. Eeals, 79 N. Y. 202, it was said of the powers 
ot a court of equity: 

"Such a court will not interfère to decree the eancellatlon of a vi^ritten in- 
strument unless some spécial eircumstance exists establisliing the necossity 
of a resort to equity to prevent an injury which might be irréparable, and 
which equity alone is able to avert." 

Of similar import are the décisions in Ryerson v. Wîllis, 81 N. Y. 
277; Johnson v. Murphy, 60 Ala. 288; Insurance Co. v. Bailev, 13 
Wall. 616; Kimball v. West, 15 Wall. 377; Atlantic Delaine Co. v. 
James, 94 U. S. 207; Blake v, Coal Co., 22 C. C. A. 430, 76 Fed. 624. 

Viewed in the light of the authorities, there was clearly no error in 
dismissing the complainants' bill. But it does not follow that the 
cross bill should hâve been dismissed. It is true that, where the 
cross bill is merely défensive of the original bill, the dismissal of the 
latter carries with it the former. But a cross bill which avers addi- 
tional facts, and seeks affirmative relief, — in other words, a cross bill 
which contains in itself ail the necessary averments of an original 
bill, — is not affected by the dismissal of the original bill. It remains 
for disposition as an original suit. 2 Barb. Ch. Prac. 128; Holgate 
V. Eaton, 116 U. S. 33, 6 Sup. Ct. 224; Chicago & A. E. Co. v. Union 
Rolling-Mill Co., 109 U. S. 702, 3 Sup. Ct. 594; Ealls v. Ealls, 82 111. 
243; Wickliffe v. Clay, 1 Dana, 585; Lowenstein v. Clidewell, 5 Dill. 
329, Fed. Cas. No. 8,575; Markell v. Kasson, 81 Fed. 104. 

The cross bill in this case is brought to foreclose a lien upon real 
estate. It présents a case of équitable cognizance, if the contract 
which créâtes the lien is a valid one. It becomes necessary, there- 
fore, to détermine whether the circuit court erred in ruling that, un- 
der the constitution and statutes of California, a corporation created 
for the purpose of appropriating waters of the state, and delivering 
the same for irrigation, is bereft of the power to enter into contracts 
with the consumers thereof. In article 14, § 1, of the constitution, 
it is provided as follows: 

"The use of ail water now appropriated, or that may hereafter be appro- 
priated, for sale, rental, or distribution, is hereby declared to be a public 
use, and subject to the régulation and control of the state, in the manner to 
be provided by law." 

In section 2 of the same article is the following: 

"Xhe right to collect rates or compensation for the use of water supplied 
to any county, city and county, or town, or the inhabitants thereof, is a 
franchise, and cannot be exercised except by authority of and in the manner 
prescribed by law." 

In the Civil Code (section 552) it is provided as follows: 

"Whenever any corporation organized under the laws of this state furnishes 
water to irrigate lands which said corporation has sold, the right to the flow 
and use of said water is and shall remain a perpétuai easement to the land 
so sold, at such rates as may be established by said corporation in pursuance 
of law. And whenever any person who is cultivating land on the line and 
within the flow of any ditch owned by such corporation, has been furnished 
water by it with which to Irrigate his land, such person shall be entitled to 
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the contlnued use of sald water, upon the same terms as those who hâve pur- 
chased thelr land of the corporation." 

In 1885 (St. 1885, pp. 95-98), provision was made by statute au- 
thorizing the boards of supervisors of counties to flx and establish 
water rates upon pétition of 25 citizens: 

"Until such rates shall be so establlshed (namely, those first establlshed by 
the board), or after they shall hâve been abrogated by such board of super- 
visors as in this act provided, the actual rates established and coUected by 
eaeh of the persons, companies, associationsi and corporations now furnish- 
ing or that shall hereafter fumlsh approprlated waters for such rental or 
distribution to the inhabitants of any of the counties of thls State, shall be 
deemed and accepted as the légal rates thereof." Id. p. 07, § 5. 

It becomes necessary at the outset to inquire what interprétation 
has been given to thèse provisions of the laws of California by the 
suprême court of that state. If it has become the settled law of the 
state that such contracta may be made and enforced by water compa- 
nies and the consumers of water, the fédéral courts are bound to 
adopt the construction so established. Burgess v. Seligman, 107 
U. S. 20, 2 Sup. et. 10; Gage v. Pumpelly, 115 U. S. 454, 6 Sup. Ct. 
136; Norton v. Shelby Co., 118 U. S. 425, 6 Sup. Ct. 1121. In Clai- 
borne Co. v. Brooks, 111 U. S. 400-410, 4 Sup. Ct. 494, Mr. Justice 
Bradley said: 

"It Is undoubtedly a question of local poHcy wlth each state what shall 
be the extent and character of the powers which its varlous political and 
municipal organizations shaJl possess, and the settled décisions of its highest 
courts on this subjeet w^ill be regarded as authoritative by the courts of the 
United States, for it is a question that relates to the internai constitution of 
the body politlc of the state." 

In the cases of Irrigation Co. v. Rowell, 80 Cal. 114, 22 Pac. 53; Irri- 
gation Co. V. Dunbar, 80 Cal. 530, 22 Pac. 275; Flume Co. v. Chase, 
87 Cal. 561, 25 Pac. 756, and 26 Pac. 825; and Clyne v. Water Co., 100 
Cal. 310, 34 Pac. 714, — the suprême court of California has recog- 
nized the validity of contracts between water companies and consum- 
ers. It is urged, however, against the binding force of thèse décisions, 
that in none of them was the question of the validity of contracts, 
such as that involved in this case, expressly raised, considered, or 
decided, and that in none of them did it appear that the water which 
was the subjeet of the controversy had been appropriated under or by 
virtue of the constitution or laws of the state, or had otherwise be- 
come subjeet to the public use, declared by the constitution and laws 
of California. To this it may be said that in the case of Irrigation 
Co. V. Dunbar the nature of the corporation, and its appropriation of 
water rights under state laws, is stated in the opinion of the court as 
foUows: 

"The respondent, the plaintifC in the court below, belng a corporation en- 
gaged in diverting and supplying water for irrigation, entered into a con- 
tract with one Koeding, who was then the owner of a certain tract of land, 
by which the respondent sold to said Eoeding, for the sum of $1,200, a water 
right for said real estate." 

The case of Plume Co. v. Chase was one in which the appellant in 
the présent suit was a party, and the contract under considération in>; 
that case was similar to that which is now before this court for con- 
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sideration. It was sought in that suit to reform a contract for the 
sale of a water right for irrigation purposes so as to limit the right 
to be taken thereunder by the défendant. The défendant answered 
the complaint, and ûled a cross complaint, for the purpose of obtain- 
ing spécifie performance of the contract. The court construed the 
contract, and by its judgment recognized its validity. It is not to be 
presumed that, in rendering thèse décisions, the suprême court of 
California was unmindful of the questions which are expressly raised 
in the présent litigation. "We are bound to présume that, when the 
question arose in the state court, it was thoroughly considered by 
that tribunal; that the décision rendered embodied its deliberate 
judgment thereon." Cross v. Allen, 141 U. S. 528-539, 12 Sup. Gt. 71. 
Nor is it important that in those cases the opinions are silent as to 
whether or not the companies obtained their water by appropriation 
of the waters of the state. In the case of Merrill v. Irrigation Go., 
112 Cal. 426, 44 Pac. 720, it was held that, when water is set apart and 
devoted to purposes of sale, rental, or distribution, it is "appropriated" 
to those uses, and becomes subject to the public use declared by the 
constitution, without référence to its mode of acquisition. The court 
said: 

"Had there been no allégations as to the objects of the corporation, the 
fact that It was engaged in the business of conducting and selling water for 
irrigation from its pipe constructed for that purpose would hâve been su£- 
ficient, under that branch of the case, to ralse a presumption of authority so 
to do, and to impose upon It the légal liabilities arising therefrom." 

It is suggested that the ruling of the circuit court flnds support 
in the décision of the suprême court of California in the case of Price 
V. Irrigation Co., 56 Cal. 431. In that case it was held that every cor- 
poration deriving its being from the act of May 14, 1862, "to authorize 
the incorporation of canal companies and construction of canals," has 
impressed upon it a public trust, — the duty of furnishing water, if 
water it has, to ail those who corne within the class for whose alleged 
beneflt it was created, — and that, if the rights of any consumer were 
denied, mandamus was the proper remedy. The court in that case 
said: 

"The rates which the défendant may charge hâve never been flxed in the 
manner required by law, but défendant has itself fixed the rates, and eould 
not be permitted to refuse water, to one otherwise authorized to receive it, 
should he ofCer to pay those rates. It is not necessary to inquire whether, 
until the rates are fixed in the légal mode, the défendant eould be compelled 
to f urnish water to the extent of its capaeity f ree of charge." 

It is the clear intimation of the opinion that if the plaintiff in that 
case had made an express demand for the water, with the offer to 
pay the rates which had been fixed by the défendant, he would hâve 
been entitled to the writ. What is the trend and purport of the dé- 
cision in that case, and of the other décisions of the suprême court 
of the state of California to which référence has been made? They 
are to the effect that, notwithstanding the fact that the constitution 
déclares that the use of waters of the state appropriated for irrigating 
purposes is a public use, and the fnrther fact that, under the law of 
1885, upon the pétition of 25 consumers, the commissioners of the 
county may fix the rates to be chargea by the company and paid by 
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the consumer, nevertheless, until such rates are fixed in pursuance of 
law, the corporation furnishing tlie water, and the consumer receiving 
it, are left free to make such contracta as they may see fit to make, 
and their agreements will be sustained in the courts. In other words, 
there is no provision of tlie laws of the state, and no principle of 
public policy, which inhibits such contracta. Corporations engaged 
in the business of furnishing water for irrigation, under the laws of 
California, whether they acquire the water by appropriation of the 
waters of the state or otherwise, are private corporations. They are 
nowhere declared to be public corporations or quasi public. They 
conduct their business for private gain. For reasons affecting the 
public welfare, they are given the right of eminent domain, and, in 
order that the use of the water may be fairly and equitably adjusted 
to consumers and their rights protected under the constitution, it is 
provided that in a certain contingency the rate to be paid by the 
consumer may be fixed in a manner prescribed by law. The use is 
public only to the extent that the corporation may be compelled to 
furnish the water, provided it bas the capacity to do so, to ail who 
receive and pay for the same, and that the rule of compensation shall 
be fixed by the law in case the parties cannot agrée. Said Mr. Justice 
Eeckham in Irrigation Dist. v. Bradley, 164 U. S. 112-158, 17 Sup. Ct. 
56: 

"The question, what consti tûtes a public use? bas been before the courts 
In many of the states, and their décisions hâve not been harmonioiis; the 
inclination of some of thèse courts being towards a narrower and more 
limited définition of such use than those of others." 

It is suggested that a différent interprétation of a similar consti- 
tutional provision has been adopted by the suprême court of Colo- 
rado in the case of Wheeler v. Irrigating Co., 17 Pac. 487. In that 
case the court had under considération the constitution of Colorado, 
which dedicates ail unappropriated water in the natural streams in 
the state "to the use of the people," and vests the ownership thereof 
"in the public." By the constitution, also, the right to compensation 
for furnishing water is recognized, and provision is made for a 
judicial, or quasi judicial, tribunal to fix an équitable maximum 
charge, where the parties fail to agrée. A consumer of water insti- 
tuted mandamus proceedings to compel a corporation created under 
the laws of that state to furnish the water for irrigation. The cor- 
poration had presented to the consumer for his signature a contract 
which contained the condition that he buy in advance "the right to re- 
ceive and use water," paying therefor the sum of flO per acre; and 
also that he further pay annually in advance, on or before the Ist 
day of May in each year, such reasonable rental per annum, not less 
than $1.50 nor more than $4 per acre, as may be established from 
year to year by the corporation. The court held the $10 section 
illégal, for the reason that the law did not authorize a corporation en- 
gaged in furnishing water for irrigation to sell a water right, but 
charged it with the public duty or trust of furnishing water to con- 
sumers upon receiving compensation for the service, since the water 
was dedicated to the public use, and did not belong to the corporation. 
This was held in a case in which no contract had been entered into 
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between the parties to the suit. The purport of the décision was 
that the corporation had not such title in the water riglit that it could 
compel a consumer to buy, and that it could only exact an annual rate 
for its service in delivering the water. There is no intimation in the 
language of the opinion, nor does it follow from the décision, that a 
contract deliberately entered into between the corporation and a con- 
sumer would not hâve been held valid and binding by the court. 

The allégation in the cross bill that on January 9, 1891, proceedings 
were commenced, under the law of 1885, to flx the annual rental 
which the flume company might exact for water furnished to consum- 
ers, and that, in pursuance thereof, the rate was ûxed at |120 per 
inch per annum, and that the ordinance so established is still in 
force, was met by the appellees, who answered, denying that the enact- 
ment of said ordinance had abrogated or set aside the contract of 
March 12, 1890, or that they had ever become liable to pay the rate 
established by the ordinance. It appears from the pleadings and from 
the évidence that neither of the parties to this suit deemed the rate so 
fixed by ordinance applicable to them, but continued to recognize the 
contract of March, 1890, as controUing their deahngs, the one with the 
other. It is évident that the appellees considered the rate estab- 
lished by the contract more advantageous to them than the rate fixed 
by the ordinance, and that the appellant was content to rely upon the 
contract. In the cross bill no attempt is made to assert rights under 
the ordinance. The prayer of the bill is conflned to pétitions for 
relief under the contract. The questions whether the contract bas 
been rescinded by the parties thereto, or, if not rescinded, whether 
damages hâve been sustained through its breach, are properly cog- 
nizable as matters of défense to the cross bill. 

The decree dismissing the cross bill will be set aside, and the cause 
remanded to the circuit court for further proceedings in accordance 
with the foregoing views. 



LESLIE V. BROWN et al. 

(Circuit Court of Appeals, Sixth Circuit. Kovember 9, 1898.) 

No. 542. 

1. Injunction— Enforcbment of Bond— Rights of Sueeties. 

The court which grants an injunction, and talces an injunction bond to 
save the défendant from loss caused tliereby, may, in an ancillary pro- 
ceeding, summarily enforee such bond against the sureties; but in such 
proceeding, at least when the amount of reeovery is uncertaln, the sure- 
ties must hâve notice and their day in court before the amount of dam- 
ages is fixed against them. 

8. Jdrisdiction of Fédéral Codbts— Fédéral Question— Enforcement of 
Injunotion Bonds. 

A fédéral court bas jurisdlction of an action at law brought on an in- 
Junction bond talien by such court as one to enforee a right secured to the 
plaintiff by the constitution and laws of the United States and arising 
thereunder. 

8. Injonction— Judgment against Sureties on Bond— Validitt. 

A judgment in an equlty suit, in which an injunction had been issued 
and an Injunction bond taken, entered by agreement between the par- 
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tles, but wlthout notice or proeess agalnst the surettes, which purported 
to flx the amount of Uabllity on the injunctlon bond, Is vold as agalnst 
the Buretles, and cannot be made the basls of an action at law agalnst 
them to recover such amount 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 
This suit was begun by flling the following pétition: 

The plaijtiÊf, James Harvey LesUe, says that at the June term, 1893. of 
the circuit court of the United States for the district of Kentucky, held at 
Frankfort, the plalntlff duly recovered agalnst one M. Schamberg judgment 
for the sum of forty-six hundred and sixty-seven dollars ($4,667), with inter- 
est thereon from the 3d day of February, 1891, and thereafter exécution 
was duly Issued upon said Judgment, and, while the same was alive and in 
full force and effect, was placed In the hands of the United States marshal 
for the district of Kentucky, to do exécution thereof; but before the exécu- 
tion thereof, and while the same was allve and in full force and efCect, the 
sald M. Schamberg flled in this honorable court at Covlngton his certain bill 
of complaint, and therein such proceedings were had as that on the 19th day 
of August, 1893, an order was therein duly entered enjoining this plaintM 
from proceedlng further upon his sald judgment Sald order is in words 
and figures as foUows, to wlt: 

"This cause being heard upon the blll and amended blll and the motion of 
complalnant for a restraining order, upon notice to défendants given July 
28, 1893, it Is ordered that the défendant, James Harvey Leslie, and John B. 
Leslie, and their agents and servants, and ail other persons, are enjoined and 
restralned, until the further order of the court, from proceedlng further 
agalnst the complalnant or his property, under a certain judgment rendered 
in this court at Its June term, held at the city of Frankfort, In a certain action 
then and there pending, wherein James H. Leslie, the défendant herein, was 
plalntiff, and the complalnant herein, M. Schamberg, was défendant; said 
judgment being for the sum of forty-six hundred and sixty-seven dollars 
($4,667), wlth Interest. But this order shall not issue until bond shall be 
executed by the complalnant, wlth surety to be approved by the clerk of the 
court at Covlngton, in the sum of eight thousand dollars ($8,000), conditloned 
to pay the damages and ail injury sustalned by the défendant by reason of 
the injunctlon, If the order therefor shall hâve been wrongfully obtained or 
said injunctlon be dissolved." 

And thereupon the said M. Schamberg, in pursuance of sald order, duly exe- 
cuted In sald court his certain injunctlon bond, with the défendants M. H. 
Houston and George N. Brown as his sureties in the sum of eight thousand 
dollars ($8,000), whlch bond is In words and figures as foUows, to wlt: 

"We undertàke that the complainant, Meyer Schamberg, will pay to the 
défendants James Harvey Leslie and John B. Leslie the damages, not exceed- 
Ing eight thousand dollars, sustalned by them or either of them by reason of 
the injunctlon In this cause. If the order therefor entered August 1, 1893, 
shall hâve been wrongfully obtained or sald injunctlon be dissolved. 
"Witness our hands this August 5, 1893. M. Schamberg, by 

"M. H. Houston, by 
"Harvey Myers, his Attorney in Fact 

"George N. Brown, by 
"Harvey Myers, his Attorney in Fact. 
"Approved August 5, 1893. Jos. C. Finnell, Clerk. 

"Taken and acknowledged' before me this 5th day of August, 1893. 

"Jos. C. Finnell, Clerk." 

Said order was executed upon the mai-shal, who returned said fl. fa. un- 
executed. 

And thereafteî such proceedings were duly had in said cause as that on 
the 20th day of September, 1894, by judgment entered therein, said injunc- 
tlon was dissolved, and It was adjudged that the plaintlfC herein recover of 
the said Schamberg six per cent damages upon the amount of the judgment 
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enjolned, and his costs, and it was further adjudged that the plaintiff mlght 
hâve exécution upon his sald judgment for forty-six hundred and sixty-seven 
dollars, with interest at six per cent, per annum from the 3d day of February, 
1891, until paid, and for said damages and costs. A copy of said judgment 
is filed herewith, as part hereof. 

And he says that thereafter, on the Ist day of March, 1805, the plaintiff 
herein caused to be issued upon said judgment the writ of fleri facias directed 
to the marshal of the United States for the district of Kentucky, commauding 
him to make of the estate of the said Schamberg the sum of six thousand and 
twenty-three dollars and seventy-eight cents ($6,023.78), with Interest at the 
rate of six per cent, per annum from December 1, 18SM, until paid, and the 
further sum of two hundred and thirty-seven dollars and eighty cents ($237.80) 
costs; and, while said wrlt was alive and in full force and effiect, It was 
placed in the hands of the said marshal to do exécution thereof, and by him 
was, while the same was alive and in full force and elïect, duly levied upon 
ail the real estate of said plaintiff; and thereafter, on the 22d day of April, 
1895, being the first day of the regular April term of the Pilie county court, 
the said marshal did, at the court-house door, in the town of Pikeville, Pike 
county, Kentucky, being the county where sald land Is situated, and after 
due advertisement, offer said land at public outcry to the highest and best 
bidder, in satisfaction of said writ of fleri facias, when this plaintiff bid for 
Baid land an aggregate sum of one thousand dollars ($1.000), and the same 
was struck off to him at that price, he being the highest and best bidder; and 
after deducting the commission of the marshal, thirty-nine (-¥39) dollars, said 
wTlt of fleri facias was credited with the sum of nine hundred and sixty-one 
dollars ($961), and no more; and plaintiff says his said judgment is entitled 
to said crédit, and no more, and he says that said Schamberg h as no other 
property subject to exécution, and that he bas demanded payment of the 
balance thereof of défendants, who fail and refuse ta pay the same or any 
part thereof. 

Wherefore he prays judgment against the défendants M. H. Houston and 
George N. Brown for six thousand and twenty-three dollars and seventy- 
eight cents ($6,023.78), with interest from December 1, 1894, until paid, sub- 
ject to a crédit of nine hundred and sixty-one dollars ($901) as of April 22, 
1895, and for the further sum of two hundred and thirty-seven dollars and 
eighty cents ($237.80) costs, and for the costs of this action, and ail proper 
relief. James York, 

Harvey Myers, 
Attys. for Plff. 

The judgment in the equity suit, referred to in the pétition, was 
as follows: 

"After the submission of the entitled cause, the parties, plaintiffs and de- 
fendants, In their proper persons and by their counsel, Hallam and Myers for 
complainants, and James M. York for défendants, agrée to the rendition of 
the following judgment: It Is agreed, and the court adjudges, that the de- 
fendant James Harvey Leslie is entitled to hâve the judgment rendered at 
the June term of the United States court at Frankfort, Ky., perpetuated, and 
may hâve mesne process on the same for the collection thereof, together with 
the costs and damages hereinafter adjudged. It is further adjudged by the 
court that the défendant James Harvey Leslie has never had his judgment 
satisfled, in whole or In part, rendered at Frankfort, Ky., at the June term 
of the United States circuit court, 18'J3. It is now and therefore adjudged by 
the court that the défendant James Harvey Leslie is entitled to recover against 
the now plaintiff, but former défendant, Meyer Schamberg, the sum of forty- 
six hundred and sixty-seven dollars ($4,667), with interest thereon at the rate 
of six per cent, per annum from the 3d day of February, 1891, until paid, and 
his costs herein expended, as well as ail other costs of a former trial and 
judgment. It is further adjudged by the court that injunction sued out 
by the plaintiff, Meyer Schamberg, be, and the same is hereby, dissolved, and 
the défendant James Harvey Leslie be, and he is, adjudged entitled to recover 
on the dissolution of sald Injunction the sum of six per cent, damages on the 
sum of $4,667, and may hâve exécution against the plaintiff, Meyer Scham- 
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berg, for the suie of forty-slx hundred and sixty-seven dollars, and for interest 
on the same from the 3d day of February, 1891, until pald. The clerk ot the 
court will tax the costs of thls action, as well as the damages herein adjudged, 
before issulng exécution thereon, whleh exécution will Issue at the expiration 
of sixty days, unless paid. It further appearing from the record in this case 
that one M. II. Houston and Geo. N. Brown are sureties for plaintiff in the 
injunction bond, and the said injunction has been adjudged dissolved, it is 
now adjudged by the court that the said M. H. Houston and Geo. 'X. Brown 
be, and they are, directed to pay into this court, withln twenty days from 
the entry of this judgment, the sum of $4,667, wlth Interest thereon at the 
rate of six per cent, per annum from the 3d day of February, 1891, until paid, 
and the costs and damages herein adjudged to be taxed by the clerli of this 
court. The défendants, not having any désire to obstruct the plaintiff in his 
right to ingress and egress over the road deeded him, nor over the road known 
as the 'Mill Eoad,' since the exécution of the writing signed by the plaintiff 
and filed in this action, it is now agreed and adjudged that the plaintiff hâve 
the right to use the road known as the 'Mill Eoad' for ail purposes of ingress 
and egress to the said plaintiff's lands, he paying the défendant John B. Les- 
lie the damages stipulated for in the writing, in case any ensues, and this 
cause iB contlnued." 

To this pétition the défendants demurred, specially on the ground 
that the pétition did not state grounds suiHcient to give the court 
jurisdiction of the subject-matter, and generally on the ground that 
the pétition did not state facts suflScient to constitute a cause of ac- 
tion against the défendants, no breach of the bond being alleged. 
The court below sustained the demurrer, on the ground that the péti- 
tion was based on the judgment in equity against the sureties, which, 
being on its face an agreed judgment between the creditor and the 
principal debtor, entered without notice to the sureties, was void, 
and could not, therefore, be made the basis for a recovery. The 
court intimated some doubt as to whether there was jurisdiction to 
sue in the fédéral court on such an obligation. 

Harvey Myers, for plaintiff in error. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

TAFT, Circuit Judge (after stating the facts). It is settled by the 
cases of Eussell v. Farley, 105 U. S. 433, and Meyers v. Block, 120 
U. S. 207, 7 Sup. et. 525, that the court which grants an injunction, 
and takes an injunction bond, to save the défendant from loss caused 
thereby, may, in an ancillary proceeding, summarily enforce this bond 
against the sureties; but in such a proceeding, at least when the 
amount of recovery is uncertain, the sureties must hâve notice and 
their day in court before the amount of damage is fixed against them. 
The amount of recovery under this bond was not certain. 

We hâve no doubt that an action at law in the fédéral court may 
be brought on such a bond, provided the necessary amount is in- 
volved, on the ground that the plaintiff is enforcing rights secured to 
him under the constitution and the laws of the United States. The 
cases of Merryfield v. Jones, 2 Curt. 306, Fed. Cas. No. 9,486, and 
Bein v. Heath, 12 How. 168, referred to by the learned judge at the 
circuit, in which a contrary view is taken, were decided at a time 
when the circuit courts of the United States did not hâve original 
jurisdiction to enforce causes of action arising under the laws and 
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constitution of the United States. Thls branch of the jurisdiction 
of the circuit courts was not conferred until the act of 1875. 

Corning now to the mérita of the case, we concur in the view of 
the court below that the pétition of the plaintiff was based upon the 
judgment against the sureties entered in the suit in equity. It is 
manifest that the judgment entered in the équitable proceeding was 
a mère agreement between the obligée of the injunction bond and 
the principal obliger, and that the sureties on the bond had no 
notice of the judgment by process and did not consent thereto. 
Such a judgment rendered, without notice or process, of course was 
void. The demurrer was properly sustained. An application was 
made, after the court's ruling, for leave to amend the pétition so as 
to set out in détail a breach of the bond, without reliance upon the 
judgment. The learned judge refused to allow this amendment. 
We cannot say that this was an abuse of his discrétion. There 
ought, however, to be no doubt created by the dismissal of this péti- 
tion which would embarrass the obligée in the injunction bond in 
bringing a new suit upon that bond, in which he may be permitted 
to set up the actual damage which was suffered, and for which the 
bond renders the sureties liable. The court, therefore, is directed 
to modify the judgment rendered by inserting therein that the dis- 
missal of the pétition is without préjudice to the right of the plaintiff 
to file a new suit upon the injunction bond, in which he shall not 
base his right for recovery upon the judgment in equity. Thus modi- 
fled, the judgment of the court below is affirmed. 



FIDELITY INSURANCE, TRUST & SAFE-DEPOSIT CO. v. NORFOLK & 

W. B. CO. 

(Circuit Court, W. D. North Oarollna. October 29, 1898.) 

Corporations — Priobitt of Liens — Construction of Statote. 

Code N. C. i 1255, which provides that a mortgage on the property of 
a corporation shal! not exempt such property from exécution on a Judg- 
ment against the corporation for certain speclfled torts, being In derogar 
tlon of the common law, must be strictly construed, and cannot be ex- 
tended to render the property of a rallroad company, as against Us mort- 
gagee, Uable for a judgment against its lessee alone for such a tort com- 
mltted In the opération of the road, upon which judgment no exécution 
could Issue against the lessor. 

This is an intervention in a foreclosure suit against a railroad com- 
pany by a judgment creditor of the défendant, who seeks to hâve his 
judgment established as a lien superior to the mortgage. 

Joseph I. Doran and Watson, Buxton & Watson, for Norfolk & W. 
R. Co. 
Hatton & Alexander and J. S. Grogan, for G, D. Hampton, petitioner. 

SEMONTON, Circuit Judge. This is an intervention in the main 
cause by Gideon D. Hampton, a judgment creditor of the Norfolk & 
Western Railroad Company. The Norfolk & Western Railroad Com- 
pany, on 21at December, 1894, was operating the railroad of the 
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Eoanoke & Southern Eailway Company under a lease of the latter 
road. The interrener, on the night of that day, fell into a eut north 
of liberty street overhead bridge in Winston-Salem, N. C, on the 
right of way of the lessor road. He brought his action for tort in the 
Buperior court of Forsyth county, N. C, against the Norfolk & West- 
ern Kailroad Company, in March, 1895, charging that the accident 
was the resuit of its négligence; and recovered judgment 22d Feb- 
ruary, 1897, in the sum of |1,000 and costs. This judgment was sub- 
sequently afflrmed by the suprême court of North Carolina. 27 S. E. 
96. At the time of this accident and at the date of the suit the 
Eoanoke & Southern Eailway Company was under a mortgage held by 
the Mercantile Trust & Deposit Company of Baltimore, Md., dated 16th 
March, 1892. This mortgage was foreclosed in this court, both the 
Eoanoke & Southern Eailway Company and the Norfolk & Western 
Eailroad Company being parties défendant therein, and at the sale 
ordered thereupon was purchased. The purchasers adopted the cor- 
porate name of the Norfolk, Eoanoke & Southern Eailway Company. 
Conveyance was made to this corporation, and subseqUently thereto it 
conveyed to the Norfolk & Western Eailway Company ail the railroad 
property and franchises formerly of the Eoanoke & Southern Eailway 
■ Company. After the suit of Hampton was instituted, but before judg- 
ment therein, the Norfolk & Western Eailroad Company was placed 
in the hands of receivers upon bill flled by mortgage creditors, the 
Fidelity Insurance, Trust & Safe-Deposit Company, and the entire 
property of this corporation has been sold under the order of the 
circuit court of the United States. The purchaser at such sale was 
the Norfolk & Western Eailway Company. The intervention is in 
the proceedings leading up to this last-named sale. When the order 
for sale was entered in the case of the Mercantile Trust & Deposit 
Company of Baltimore against the Eoanoke & Southern Eailway Com- 
pany and the Norfolk & Western Eailroad Company, its lessee, it con- 
tained, among other things, this provision : 

"The purchaser shall, as part considération for the railroad property and 
franchises purchased, take the same, and receive the deed therefor, upon 
the express condition that, to the extent that the assets or the proceeds of 
assets In the receivers' hands not subject to any other lien or change shall 
be insufflclent, such purchaser, his successors or assigns, shall pay, satisfy, 
and discharge (a) any unpald compensation which shall be allowed by the 
court to the receivers; (b) any indebtedness and obligations or liabilities 
which shall hâve been contracted or Incurred by the receivers before delivery 
of possession of the property sold In the management, opération, use, or 
préservation thereof; and (c) also ail unpaid Indebtedness or liabllity con- 
tracted or incurred by the défendants, or either of them, in the opération of 
said railroad and property sold, which is prior in lien or superior in equity 
to said mortgage, except such as shall be paid or satisfled by the receivers, 
upon the court adjudging the same to be prior In lien or superior in equity 
to said mortgage, and directlng payment thereof." 

The question in this case is this : Is this judgment held by the in- 
tervener a liability incurred in the opération of the railroad and prop- 
erty sold which is prior in lien or superior in equity to said mortgage? 
There can be no doubt that, if the suit of Hampton had been brought 
against the Eoanoke & Southern Eailway Company, the mortgagor, 
and the judgment had been obtained and entered against that corpora- 
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tion, under section 1255 of the Code of North Carolina, the judgment 
would hâve been preferred to the mortgage debt. Ex parte Hudson, 
61 Fed. 369, afQrmed as Trust Co. v. Hudson, 15 C. C. A. 651, 68 Fed. 
758, and 25 U. S. App. 257. But the judgment was obtained in a suit 
against the lessee of the Roanoke & Southern Railway Company, in 
which suit it was not a party on the record. The rule is well estab- 
lished in North Carolina that the lessor of a railroad is responsible for 
the négligent acts of his lessee in operating the railroad. The sov- 
ereign power bas clothed the lessor with certain franchises and privi- 
lèges. Thèse involve responsibility to the sovereign for their proper 
exercise. And this responsibility can neither be evaded nor lost by 
shifting its exercise on another by lease or otherwise. Logan v. Rail- 
way Co., 116 N. C. 940, 21 S. E. 959. And, if the Roanoke & Southern 
Railway Company had been the défendant, or one of the défendants, 
in the suit, it could hâve been held responsible. Does the judgment 
against the lessee operate also against the lessor, and create a liability ? 
The case of Logan v. Railway Co. and ail the other cases in this lir.e 
proceed upon the idea that the lessee is the agent of the lessor in dis- 
charging its dnties to the public, and that so the principal is responsible 
for the acts of its agent. But it can scarcely be contended that a judg- 
ment against the agent alone can be enforced as a judgment against 
the principal. It may afford conclusive évidence in a suit against the 
principal; may, without doubt, lead to a judgment against him. But it 
cannot in itself operate as a judgment against him, nor would it sustain 
an exécution against his property. Section 1255 of the Code of North 
Carolina is in thèse words: 

"Mortgages of incorporate companies ujîon their property or e.nniings, 
whether in bonds or otherwise, hereafter issued, shall not hâve power to 
exempt the property or earnings of such incorporations from exécution for 
the satisfaction of any Judgment obtained in the courts of the state against 
such incorporation for labor performed, nor for materials furnished sucii 
incorporation, nor for torts committed by such incorporation, îts agents or 
employées, whereby any person is ]iill(;d or any person or property in.iured, 
any clause or clauses in such mortgage to the contrary notwithstanding." 

The protection afforded by this section is to an exécution for the sat- 
isfaction of any judgment obtained in the courts of the state against 
such incorporation; that is to say, the incorporation which has made 
a mortgage upon its property or earnings, whether in bonds or other- 
wise. This is a statutory remedv, and must be strictly followed. 
East Tennessee, V. & G. R. Co. v. Southern Tel. Co., 112 U. S. 306, 5 
Sup. et. 168. It is in dérogation of the common law. Its purpose 
is to displace a vested lien, and either annul or greatly vary the terms 
of the mortgage contract. It must, therefore, be strictly construed. 
Douglass V. Levris, 131 U. S. 75, 9 Sup. Ct. 634. In enforcing it courts 
cannot add to the words of the statute, and malce them apply not 
only to exécutions upon judgments obtained against the mortgagor 
corporation, but also to judgments obtained agaiust its officers and 
agents. So, v^'ere the object of this inteiTcution to obtain payment 
out of the proceeds of sale of the Roanoke & Southern Railway Com- 
pany, the judgment is not within the protected class. This interven- 
tion, however, is in a cause in which the Fidelity Insurance, Trust & 
Safe-De]X)sit Company, mortgagee of the Norfolk & Western Railroad 
90 F.— 12 



178 90 FEDERAL REPORTER. 

Company, Bought the foreclosure of its mortgage on the property and 
franchises of that company, It would practically displace the lien 
of that mortgage in favor of a judgment obtained against the Norfolk 
& Western Railroad Company for an accident occurring not on the 
Une of road subject to this mortgage, but on the line of a leased rail- 
road. This question cannot.arise under thèse proceedings. The in- 
tervener pursues the Norfolk & Western Railway Company because 
it has become the purchaser of what was once the property of the 
Eoanoke & Southern Eailway Company. This property was sold 
under an order of this court, which made the purchaser responsible for 
ail liabilities of the Eoanoke & Southern Eailway Company and of the 
Norfolk & Western Eailroad Company which are prier in lien or equity 
to the mortgage foreclosed in that suit, — the mortgage of the Eoanoke 
& Southern Eailway Company. The purchaser in that case was the 
Norfolk, Eoanoke & Southern Eailway Company. As such purchaser 
it became liable accordingly. And when it conveyed ail that it had 
at that sale to the Norfolk & Western Eailway Company, the latter 
company also became subject to the same liability; that is to say, it be- 
came liable to pay any claim against the Eoanoke & Southern Eail- 
way Company or the Norfolk & Western Eailroad Company prier in 
lien or superior in equity to the mortgage of the Eoanoke & Southern 
Eailway Company. But section 1255 secured such priority only to 
an exécution upon a judgment against the mortgagor corporation. 
The intervener, as has been seen, has no such judgment, and does not 
corne within the terms of this section. The intervention is dismissed. 



FOSTBR et al. v. ELK FORK OIL & GAS CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. November 1, 1898.) 

No. 262. 

1. Mines and Miner als— Construction dp Oii, Lbase— Abandonment. 

An oil and gas lease provided that the lessee should pay as rental a 
share of ail oil produced, and a stipulated sum for each gas well tlie 
product of wWch was utlUzed. Its term was 10 years, and as much 
longer as oil or gas was produced in paying quantltles. It bound the 
lessee to complète one well in a district named within one year, or pay 
a flxed sum per annum thereafter until such well should be completed. 
The lessee completed a well within the year, which was unproductive, 
and then ceased further opérations. Beld, that the lease neeessarily con- 
templated, as the sole considération to the lessor, the development of the 
leased property, and that by ceaslng efforts to that end for a number of 
years the lessee abandoned the lease, and lost ail rights thereunder. 

8. SaMK— FEDERAL COURTS— FoLIiOWÏNG StATB DECISIONS. 

The décisions of the courts of a state as to the construction and eflfect 
of mlning leases therein establlsh a rule of property which will be recog- 
nlzed and followed by the fédéral courts.i 

Appeal from the Circuit Court of the United States for the District 
of West Virginia. 

1 As to the f oUowing of state décisions establishing rules of property by the 
fédéral courts, see section 9 of note to Wllson v. Perrln, 11 0. C. A. 84, and 
section 6 of the supplementary note bj the same title to Hill t. Hlte, 29 0. C. 
A. 562. 
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This was a suit in equity by the Elk Forli Oil & Gas Company and 
others against George E. Foster and others to enjoin interférence by 
défendants with the opérations of complainants under certain oil 
leases. From a decree for complainants, défendants appeal. 

A. Léo Weil (Caldwell & Caldwell, on the brief), for appellants. 
W. P. Hubbard and Thomas P. Jacobs (David Sterrett, on the brief), 
for appellees. 

Before SIMONTON, Circuit Judge, and MOERIS and BRAWLEY, 
District Judges. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the circuit court of the United States for the district of West Virginia. 
The pleadings are voluminous. They consist of an original, an amend- 
ed, and a supplemental bill by the Elk Fork Oil & Gas Company et 
al., the appellees, answers of appellants J. M. Guffey, E. H. Jennings 
et al., cross bill of J. M. Guiïey, E. H. Jennings et al., answers thereto, 
original and apiended bill by George E. Foster, treated as a cross bill, 
and answers thereto. The conclusion reached does not require any 
further discussion of the pleadings. The object of the writ was by 
injunction to protect the complainants in the possession of certain 
oil wells which they had drilled and were operating under récent 
leases from the landowners, and to restrain the défendants from as- 
serting rights which the défendants claimed under prier leases from 
the landowners to William Johnston, which the complainants charged 
had been abandoned, and were of no validity, for the reasons that 
from 1889 to the institution of the suit, in March, 1897, neither 
Johnston nor his assignées had ever entered upon or made any search 
for oil or gas on any of the tracts in possession of the complainants. 
One William Johnston, in the year 1889, procured from a large num- 
ber of farmers about 175 leases of land lying in four districts in Tyler 
county, W. Va., covering about 20,000 acres. The districts are 
named "Ellsworth," "Lincoln," "Union," and "Meade." Each contract 
or lease was several, covering separate tracts of land; the parties stip- 
ulating and contracting each for himself. They were ail in the same 
form, containing the same provisions, covenants, and stipulations. 
Each of them, as will be seen, provided for the digging within a year 
of one well in the district of Ellsworth, Lincoln, Union, or Meade. 
Within the year, Johnston dug a well within one of thèse districts 
to a great depth, some 2,000 feet. It proved to be a dry well. It 
produced neither oil nor gas. After that effort, no well whatever 
was dug within either or any of thèse four districts under any of thèse 
contracts with Johnston. Wells were dug within thèse districts, under 
new contracts, by Johnston or his assignées. Wells were dug in 
this county, outside of thèse districts, by Johnston. The appellees 
hâve acquired, under récent leases, the right of taking oil and gas 
from some of the lands mentioned in the old Johnston leases. The 
issues in the case grew out of the conflicting claims of appellees, who 
hold under récent leases, and appellants, who hold under Johnston. 
The question in the case is, are thèse Johnston leases of 1889 valid and 
subsisting, or bave he and those under him lost ail right thereunder? 
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The court below held that the leases were no longer valid and sabsist- 
ing, and that neither Johnston nor those claiming under him had any 
rights thereunder. In its decree it put its conclusion upon the ground 
of abandonment on the part of Johnston. An appeal was taken and 
allowed, and the questions are hère on assignments of error. 

The contract to be construed was entered into by the lessor in con- 
sidération of the covenants and agreements hereinafter mentioned, 
and for the purpose and with the exclusive right in the lessee of drill- 
ing and operating for petroIeum and gas. The terni is for 10 years, 
and as much longer as oil or gas is found in paying quantities. The 
covenants and agreements, the considération of the lease, are: The 
lessee to give to the lessor the full equal one-eighth of ail the petroleum 
oil obtained or produced on the leased premises, and to deliver the 
same in tanks or pipe linea to the crédit of the lessor. If gas is 
obtained in sufflcient quantities to utilize, the considération in full 
to the lessor shall be $100 per annum for each gas well drilled on the 
premises, if there be sufflcient pressure to sïuaranty the layiug of a 
pipe line to convey to market, payable 90 days after the Une is laid. 
Then foUows a grant by the lessor to the lessee of the use of water 
from the premises leased necessary to opération thereon, the right of 
way over and across the premises to the place of operating, with the 
exclusive right to lay pipes and convey oil and gas from the letten 
premises as well as the adjoining farms, and the right to remove any 
machinery or lixtures placed by the lessee on the premises. Ail 
damages to the growing crop by laying of pipes to be paid by lessee. 
Ten acres around the buildings are not to be onerated by lessee, unless 
the lessor décides to hâve same drilled. The lessor to hâve the use of 
gas for domestic purposes, after the boilers on the premises are sup- 
plied. Every one of thèse covenants, the considération for the lease, 
evidently and clearly contemplâtes active opération upon the demised 
premises. The lease con tains this provision, fixing the time when the 
opération must begin: "One well to be completed within one year, 
in Ellsworth, Meade, Lincoln, or Union district from the date hereof, 
unavoidable accidents excepted." In case of failure to complète opér- 
ations on a well within such time, the lessee agrées to pay the lessor 
for such delay 10 cents per acre per annum after the time for com- 
pleting the well as speciâed; the lessor agreeing to accept this sum 
as full payment for the yearly delay, until one well shall be completed. 
The failure to complète one well, or to make the payment as stipulated, 
will avoid the lease. The considération for this lease is the cove- 
nants; and thèse covenants, as bas been seen, contemplate active opér- 
ations on the demised premises, the lessor looking for his reward to 
the resuit of thèse opérations, and dépendent upon them. The clause 
last quoted fixes the time within which active opérations must com- 
mence, and sets forth the penalty for failure so to begin. If the well 
has been begun and is completed within a year, no money whatever 
is paid. If not so completed, then the money payment ceases when 
the well has been completed. If no well is dug at ail, money is paid, 
not in considération of the démise, but as penalty for not digging 
the well. Note the language, "one well." The digging of one 
well is a guaranty that the opérations, the considération for the de- 
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mise, hâve begun. The agreement to dig one well within one year 
secures the prompt beginning of thèse opérations. The completion 
of the well saves the penalty. It does not amount to a fulflllment 
of the covenants. The considération, therefore, for this lease was 
the prospective rents and royalties the lessor would enjoy if the lessee, 
by diligent search, could flnd oil and gas in paying quantities. If the 
lease failed to bind the lessee to diligent search for oil or gas, it was 
without considération, binding on neither party, and voidable at the 
pleasure of either. Cowan v. Iron Co., 83 Va. 547, 3 S. E. 120; Pe- 
troleum Co. V. Coal, Coke & Mfg. Co., 89 Tenn. 381, 18 S. W. 65. 
See Kay v. Gas Co., 138 Pa. St. 576, 20 Atl. 1065. In this last quoted 
case, the suprême court of Pennsylvania says : 

"The clear purpose of the lessor was to hâve his lands operated for oil and 
gas, and the condition was iuserted for his benefit. Whilst the obligation 
on part of the lessee to operate is not expressed in so many words, it arises 
by necessary implication. The lease was for the expressed purpose of drill- 
ing and boring for oil or gas; the lessor, in a certain event, to receive a share 
of the production as a royalty or rent, and, In aaother event, to be paid $500 
per annum for each gas well, the product of which was conducted from the 
land for consumption. If a farm is leased for farming purposes, the lessee 
to deliver to the lessor a share of the crops in the nature of rent, it would 
be absurd to say, because there was no expressed engagement to farm, that 
the lessee was under no obligation to cultivate the land. An engagement to 
farm in a proper manner, and to a reasonable extent, is necessarily implied. 
The clear purpose of the parties to this lease was to hâve the lands developed, 
and the half-yearly payments, and the other sums stipulated, were inteuded 
not only to spur the operator, but to compensate Kay for the operator's de- 
lay or default." 

The contract provides that one well shall be dug within a specifled 
time. This phrase, "one well," is capable of one of two construc- 
tions. It may be used in the sensé of "but one well." If it be used 
in this sensé, as the well has been dug, and proved to be dry, the 
performance of the covenants" in the contract on the part of the lessee 
has become impossible. He can dig no more wells, and can never 
supply the petroleum or the oil. Steelsmith v. Gartlan (W. Va.) 29 
S. E. 978. "Such a lease must be construed as a whole, and, if there 
is no provision therein contained requiring the boring of another well 
after the first unsuccessful attempt is completed and abandoned, the 
lease becomes invalid, and of no binding force in any of its provi- 
sions." The phrase, however, may be construed to use one well in 
the sensé of a pioneer in a séries. If it be used in this sensé, thè 
lessee having dug the one well, and then having ceased to dig any 
other well within the four districts, would seem to hâve abandoned 
ail effort towards the performance of the covenants which were the 
considération of the contract, and so may be held to hâve abandoned 
the contract itself. 

The leases, as has been said, in the four districts, ail had the same 
provisions. The lessee bored one well. It proved a failure in every 
other respect except that it saved the penalty, having been dug within 
one year. The well itself was dry. This is the only work done by 
the lessee on any of the land covered by thèse leases. No further ef- 
fort was made. He failed to establish his rights. His inaction may 
well be construed an abandonment of thèse rights under his leases. 



182 90 FEDERAL REPORTER. 

"A vested title cannot ordinarily be lost by abandonment in a less 
time than that fixed by the statute of limitations, unless tliere is sat- 
isfactory proof of an intention to abandon. A lease of a right to mine 
for oil, etc., stands on différent ground. The title is inchoate, and 
for purposes of exploration only until oil is found. If it is not found, 
no estate Tests in the lessee, and his title, whatever it is, ends when 
the successful search is abandoned. If oil is found, then the right to 
produce becomes a vested right, and the lessee will be protected in 
exercising it in accordance with the terms and conditions of the con- 
tract." Crawford v. Ritchey (W. Va.) 27 S. E. 220. In this case 
the lease was for 20 years for the sole and only purpose of drilling 
and operating for petroleum oil and gas. The same doctrine is re- 
affirmed by the same court very recently in Steelsmith v. Gartlan, 29 
S. E. 978. Both of them are in fuU accord with the suprême court 
of Pennsylvania. Oil Co. v. Fretts, 25 Atl. 732. The contract we 
are construing is a contract made and to be performed in West Vir- 
ginia. It is a contract relating to land in that state. The cases 
quoted lay down a rule of property, stating the controlling doctrine 
peculiar to mining leases in that state. The fédéral courts recognize 
and foUow the décisions of courts of last resort in the state. 

It is earnestly contended that the lessee was not obliged to bore a 
well on every parcel included in the four districts. We do not say 
that he was obliged to do this. Perhaps, when he found by his exper- 
iment, that he had gone over 2,000 feet, and found nothing, he was 
under no obligation to continue his explorations. Glasgow v. Char- 
ties Oil Cô., 152 Pa. St. 48, 25 Atl. 232. But we are of the opinion 
that, when he tried once, and failed, and after a reasonable time did 
not try again, he failed to establish his interest in this land, and lost 
ail his rights under the contract. As is said by the suprême court of 
West Virginia in Steelsmith v. Gartlan, supra: 

"The démise for the purpose of operating for oil and gas for the period of 
flve years la dépendent on the dlscovery of oil or gas In the search provlded 
for; and, If such search Is unsuccessful, the démise falls therewlth, as such 
dlscovery Is a condition précèdent to the continuance or vesting of the démise. 
The lessee's title, belng Inchoate and contingent, both as to the five-years 
limlt and term thereafter on the findlng of oU and gas in paylng quantitles, 
dld not become vested by reason of his puttlng down a nonproductive well. 
This gave hlm no new or more extenslve rights than he enjoyed before, but 
In fact destroyed ail his rights nnder the lease." 

c 

The decree of the circuit court is afflrméd, with costs. 
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(Circuit Court of Appeals, Fourth Circuit. November 1, 1898.) 

No. 256. 

TJnited States— Public Nature of Propbstt Interests— Rtghts as Stiitoti. 

The United States holds whatever Interests It may hâve In property, 

though clalmlng as cestul que trust under a deed between private persons, 

for public purposes, and cannot be prejudlced by any négligence or lâches 

of Its officers or agents, nor bound by any statute of limitations. 
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2. Samb— Détermination of Rights bt Courts— Rulbs Governing. 

When the TJnited States cornes into Its own courts as a suitor, Its 
rights and equities are to be determined on their merits by the same rules 
governing those of prlvate Indlviduals. 

3. Deed Creating Trust— Construction— Interest of Cestui Que Trust in 

Propertt. 

A conveyance of land in trust to pay a debt due to the TJnited States 
by sales to be made in the discrétion of the trustée, the remainder to be 
held to the use of another, does not vest the United States with any inter- 
est in tHe land; and, in a suit against a third person claiming the land 
adversely, it can only stand upon the rights of the trustée. 

4. Adverse Possession— Presumption of Titlb. 

Where a trustée to whom land was conveyed never took possession of 
the land, nor attempted to exécute the trust in any manner until after 
the lapse of more than 60 years, during ail of which time the land was 
held by others claiming title adversely, it will be presumed as a matter 
of fact that the possession of such adverse claimants rested upon a grant. 

5. Deed— Delay in Recording— Intervening Titi.b. 

XJnder the registration aet of North Carolina of 1815, which required 
conveyances to be reeorded within one year after their date, a deed, 
whether considered as an absollite conveyance or as a mortgage, which 
was not reeorded until some 12 years after its exécution, was void as 
against a sale of the land after its date, and before its registration on a 
judgment against the grantor. 

Appeal from the Circuit Ceurt of tlie United States for the Eastern 
District of North Carolina. 

This case cornes up on appeal from the decree of the circuit court of the 
United States for the Eastern district of North Carolina. The bill is filed 
by the TJnited States against the défendants, seeking satisfaction of certain 
claims of the United States, by the sale of lands in the state of North Caro- 
lina, to which the défendants assert title. The facts as they appear in the 
record are as follows: At the May term, 1816, of the circuit court of the 
United States for the district of North Carolina, held at Raleigh, the United 
States recovered two judgments against Benjamin Smith,— one in the sum 
of ¥3,250, with Interest from 28th November, 1803, and costs; and the other 
in the sum of $3,251.27, with interest from 28th November, 1803, and costs. 
The judgments were duly entered, and exécutions issued thereon. The Unit- 
ed States aver that they remain unpaid. The marshal for that district, in 
order to satisfy the judgments, levied upon certain slaves of the défendant 
Smith. Smith was unwilling that the slaves be sold under thèse exécutions, 
and, to this end, negotiations were opened and concluded between the mar- 
shal and John F. Burgwin, acting as the agent and friend of Smith and his 
wlfe, the resuit of which was that Burgwin entered into bond in the pénal 
sum of $20,000, the condition of which recited that, at the instance of Burg- 
win, the marshal had given up the possession of the negroes, and substituted 
in lieu thereof a right to levy upon and scU in satisfaction of the judgment 
certain lands, the légal title to which stood in the name of Burgwin, the sale 
of which should be consented to by Burgwin. Among thèse lands was the 
land coneerning which this bill is filed. It is described as follows: "A cer- 
tain pièce or pareel of land, lying and beiug in the county of Brunswiclj and 
State of North Carolina, commonly known by the name of the 'Cape Island' 
or 'Bald Head'; beglnning at the point of high land next to Cape Point; 
running thence, along the sea shore, north, 20 degrees east. 624; thence N. 
75; thence So., 85 W., 3û; then So., 55 W., 00; then N., 70 W., 48; then 
So., 80 W., 10, to a little marsh; then to a great marsh at the mouth of Cape 
Fear; now then So., 65 W., 100; then, along said marsh, So., 55 E., 290; 
then So., 40 W., 80; then So., 75 35, to the sea shore; then So., 55 E., 304, 
to the beginning, which tiact of land was granted to Thomas Smith by grant 
bearing date the 8th day of May, 1713." This tract of land was of the In- 

herltance of Mrs. Sarah Dry Smith, wife of Benjamin Smith, and on the 

day of , 1816, was conveyed by deed of Smith and his said wife to 
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John F. Burgwln, In terms conveying a fee simple absolute. It Is alleged, 
however, and admitted, that, altbough absolute in its terms, the deed was 
really intended between the parties as a defeaslble deed by way of mortgage. 
This deed was not recorded until 29th July, 1S29. On 25th September, 1820, 
Burg-win executed to Joseph G. Swift a conveyance in trust of certain lands 
in New Hanover and Brunswick county, in North Carolina, among them a 
tract of land conveyed to him by George Hooper, and this tract, Smith's Is- 
land, the Cape Island, or Bald Head. This deed recites the recovery of the 
judgment in 1816 against Benjamin Smith; the levy under exécution upon 
his negroes; his désire to avoid a sale of the negroes; the int*position of 
Burgwin; the exécution of the bond by him in the pénal sum of $20,000; the 
substitution of the lands for the slaves, especially of the tract conveyed by 
George Hooper; that the sale of the lands had not yet talien place; that both 
Burgwin and Smith desired that the former be relieved from his responsibil- 
ity, and that the comptroller of the treasury of the United States had con- 
sented to release Burgwin from his pénal obligation, provided that he would 
vest the property in Joseph G. Swift, as a trustée, for seeuring sald debt to 
the United States, and for other purposes; that one deed had been executed 
to this end in 1818, which was not satisfactory to the comptroller, and then 
this deed was made. It conveys in fee to Swift a number of tracts of land 
in the above-named counties of North Carolina, among them the Hooper tract, 
and this Smith Island, Cape Island, or Bald Head tract. The conveyance 
is to the following uses, intents, and trusts hereinafter mentioned. "First, 
to pay the before mentioned debt to the United States by a sale or sales to 
be made in such manner as he, the said Joseph G. Swift, may think bpst for 
enhancing the value of the lands, and then in trust to and for the separate 
use of said Sarah Dry Smith, during her coverture, free from the control or 
debts of her husband. Benjamin Smith, and, after the coverture, then in trust 
for the survivor of them, the said Benjamin and Sarah Dry Smith, for life, 
and afterwards in trust for the sald Benjamin, his heirs and assigns, forever, 
with power, nevertheless, in said Sarah Dry Smith during her coverture 
(after the sald debt to the United States is satisfled, and ail necessary costs 
and charges are paid in accomplishing a sale for said purposes), by any in- 
strument of writing in nature of a deed or of a last will and testament, 
executed in the présence of one or more creditable witnesses, to limit and 
appoint the said lands, or any part thereof, to any person or persons, upon 
any uses, trust, or estate which she may deem proper, which said limitations 
and appointments shall then take place and supersede the further trusts and 
uses deciared." This deed was not recorded until 29th July, 1829. On 19th 
June, 1833, an indenture tripartite was executed between Joseph G. Swift, 
John F. Burgwin, and Thomas P. Devereux, which recited the exécution of 
the deed of 25th September, 1821, between Swift and Burgwin, in détail, 
and that it was thought to be more for the interest of the United States that 
the lands and premises therein described be conveyed to Devereux, so as to 
sùbstitute him in the place of Smith; and thereupon both Smith and Burg- 
win, for the purposes of this substitution, conveyed ail thèse lands, including 
the Hooper lands and the Bald Head tract, to Devereux, in fee for such estate 
and under such terms, conditions, and limitations as the same remained in 
the said Joseph G. Swift or John F. Burgwin, or either of them, at and im- 
mediately before the signing and enseallng of thèse présents, but for no 
other or greater estate than the said Joseph G. Swift or John F. Burgwin, or 
either of them, then had and held the same. This deed was duly recorded. 

Thomas P. Devereux dled in March or April, 1869, leaving a large number 
of heirs at law and distributees, "scattered from the state of Texas to the 
State of New York"; and in 1891 proceedings were instituted in the circuit 
court of the United States for the Eastern district of North Carolina by the 
United States against the descendants of Thomas P. Devereux, praying that 
they be relieved of the trust, and a new trustée appolnted. Thèse proceed- 
ings resulted in the appolntment of another, Thomas P. Devereux, as trustée. 
He is a party to the case at bar as défendant; has been served, but has not 
appeared or answered, and is under decree pro confesse. Neither Burgwin 
nor Smith nor the United States hâve ever been in possession of thèse lands, 
or any part of them. Smith and his wife remained in possession, except that 
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the United States bas had a lease of a small tract of the land on Bald Head 
for the past 15 years, for a llglithouse or some such public purpose. Sarab 
Dry Smitb, the wife of Benjamin Smith, dled In 1821, havlng by her last will 
and testament devised ail ber estate, real and personal, to her husbaud. 
Benjamin Smith, she havlng made no further disposition of the Bald Head 
or Smith's Island property in her lifetime. Benjamin Smith died in the year 
1826, in possession of said property; and, by bis last will and testament, he 
devised ail bis estate to Mary Grimlie. At the Marcb term, 1829, of the 
court of pleas and quarter sessions of the county of Brunswick, N. C, Rob- 
ert Home, a créditer of Benjamin Smith, obtained a judgment against bis 
exeeutors, tested first Monday la June, 1829, and Issued exécution thereon, 
which was levied upon the lands of Smith's estate in the hands of his devisee, 
Mary Grimlie. The property was sold by the sberiff, and at the sale this 
Bald Head or Smith's Island land was purchased by John Wallcer and John 
H. Holmes, and a deed made to thcm. Holmes died shortly thereafter, and 
his estate. in thèse lands descended to bis sole heir at law, John W. Holmes. 
At the death of John W. Holmes, his belrs conveyed ail their estate to John 
Wallîer. Soon after the exécution of the sheriff's deed to Walker and 
Holmes, they went into actual possession of the lands conveyed, and Walker 
remained in possession, first with John H. Holmes, tben with John W. Holmes, 
and then with the belrs of John W. Holmes, and aftenvards in sole seisin 
until bis death in 1862. Since that time, ail of the défendants but Thomas 
P. Devereux (heirs at law of John Walker) bave been in possession of the 
land. The lease to the TJnited States above spoken of was made in 1881 {31st 
January). It covers a small part of tbis Bald Head tract, and is for the 
term of 15 years. The United States entered under this lease, and remained 
and still remains in possession under it. 

At December term, 1825, of the court of pleas and quarter sessions for the* 
county of New Hanover, N. 0., the administrators of James Richard obtained 
a judgment against Benjamin Smith, on a debt contracted before the deed 
of Smith to Burgwin was executed. The sherifl:, under exécution issued upon 
this judgment, levied upon and sold the Hooper lands to William W. Jones. 
The Hooper lands, as bas been seen, are ineluded in tbe Burgwin-Smith deed. 
At the May term of the circuit court of the United States for the district of 
North Carolina, the case of Doe, on the démise of Joseph G. Swift, against 
William Watt Jones, was tried, the question in which was the validity of this 
Burgwln-Smith deed. The cause was trled before Chief Justice Marshall 
and Judge Potter, the district judge, on an agreed statement of facts. The 
court held "that the deed from Burgwin to Smith was void and inoperatîve 
to pass title to the lands mentloned therein, for want of due and légal reg- 
istration thereof." The bill sets up the rights of the United States as cestui 
que trust under the Burgwin-Swift deed, and seeks a sale of the lands, Smith 
Island or Cape Island or Bald Head, and tbe application of the proceeds of 
sale to the Smith debt. Tbe bill prays that the deed to John Walker be de- 
clared nuU and void, and that the défendants be required to exécute a quit- 
claim in tbe lands to Devereux, trustée, or tbe purchaser of the promises 
under an order of sale by the circuit court; that the lands be sold for the 
purpose of satisfying the debt due to the complainant; and that the pur- 
chaser at such sale be let into exclusive possession; and for gênerai relief. 
The answer set up an objection for want of proper parties. The agreed state- 
ment of facts, a part of tbe record, contains this clause: "It is agreed as a 
fact tbat ail necessary parties to this action bave been brought before the 
court." On this point no opinion is expressed. The answer then admits 
the exécution of the Burgwin-Swift deed, and avers tbat the same was inop- 
erative because not properly reeorded. It also admits tbe exécution of the 
deed by Smith and wife to Burgwin, and avers that it, although absolute on 
its faoe, was in fact a mortgage, and void for want of registration. It sets 
up the title under exécution to John Walker, and tbe long, continuous, ad- 
verse, and actual possession of the lands by them and their ancestor, as in 
bar of any claim by the complainant. It sets up the plea of the statute to 
the right of action of the trustée under the Swift deed, and relies on tbe pre- 
sumption from lapse of time to perfect their title. 
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E. K. Bryan, U. S. Atty. 

George Eountree and E. S. Martin (P, D. Walker and Junîus Davis, 
on the brief), for appellees. 

Before GOPF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

SIMONTON, Circuit Judge (after stating the facts). It was sug- 
gested in argument tliat as the United States in this case cornes 
into court claiming rights as cestui que trust under a deed between 
private parties, and asserting thèse rights as a private individual 
would, the case does not involve any governmental right or duty; 
that, therefore, the ordinary rules controlling courts of equity as to 
lâches should be enforced. This position cannot 'be maintained. 
The United States do not and cannot hold property as a monarch may 
for private or personal purposes. Van Broclilin v. Tennessee, 117 
U. S., at page 158, 6 Sup. Ct. 670. In the présent case the United 
States holds what title it has to the property in question as it holds 
ail other property for public and private purposes (U. S. v. Insley, 
130 U. S. 265, 9 Sup. Ct. 485); and cannot be prejudiced by the 
négligence of the officers and agents to whose care their interests 
were conflned; nor are they bound by any statute of limitations (U. 
S. V. Railway Co., 118 U. S. 120, 6 Sup. Ot. 1006). 

With this exception, however, and in perfect consistency with it, 
when a sovereign cornes into one of its own courts of its own accord, 
and seeks relief, ail the rules established for the administration of 
justice between individuals are applied, and bind ail parties. Port 
Roval & A. Ey. Co. v. South Carolina, 60 Fed. 552; Prioleau v. U. S., 
L. R. 2 Eq. 659. 

And in U. S. v. Flint, Fed. Cas. No. 15,121 (Pield, circuit judge), we 
flnd: 

"it, on considération of the circumstances of a glven case, it be ioequitable 
to grant the relief prayed agalnst a citizen, such relief will be refused by a 
court of equity, although the United States be the suitor." 

The question naturally arises: What interest did the United States 
take in this land now claimed by défendants, assuming for the prés- 
ent that the deed was recorded in proper time? 

In Neilson v. Lagow, 12 How., at page 106, the suprême court, dis- 
cussing a deed in terms just like this, says: 

"The deed In question conveyed the land to Badollett and others. in trust 
to sell so much thereof as might be necessary to raise suffleient money to 
pay a debt due from the bank to the United States. It Is clear this was not 
in any sensé a purchase of land on account of the United States. In the 
land itself, the United States acquired by the deed no Interest. They were 
not even clothed with a rlght to acqulre such an interest through the aid 
of a court of equity, for their title was not to the whole proeeeds of the lands, 
whatever they mlght be, but only to so much of them as might be necessary 
to pay the debt of the bank. To this estent both the créditer and the debtor 
had the right to Inslst on a sale; and whatever residue of land should remaiu 
was by force of the deed, operating by means of a shifting or seeondary use, 
to go to the bank upon payment in full of the debt due to the United States. 
It is true, the deed contains some language, which, taken by itself, might 
raise a use, executed in the United States; but It is well settled that such 
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language Is controllcd by an Intent manifested In the Instrument to bave tbe 
légal estate remain in trustées, to enable them to exécute a trust wbich the 
deed déclares; and where, as in tbis case, tbe trust is to sell and convey in 
fee simple absolute, a légal estate is vested in tbe trustées commensurate witb 
tbe interest -which tbey must convey in exécution of tbe trust. Mott v. Bux- 
ton, 7 Ves. 201; Léonard v. Sussex, 2 Vern. 526; and tbe cases in note (f) to 
Obapman v. Blissett, Cas. T. Talb. 145-150; Trent v. Hanning, 7 East, 99;" 
Doe V. Willan, 2 Barn. & Aid. 84." 

We must deal with this case, therefore, as between the trustée 
and the défendants. Is there any estate left in the trustée, or any 
title which can be enforced in any court of law or equity? The de- 
fendants, through their ancestor, went into possession of the land in 
controversy in 1829, under sherifE's deed, in actual possession, under 
color of title. Tate v. Southard, 10 N. C. 119; Kron v. Hinson, 53 
K C. 347 ; Hilliard v. Phillips, 81 N. C. 99. The présent proceedings, 
seeking to enforce the performance of his duty by the trustée, com- 
menced 21st August, 1893, against them, after a period of actual, 
continuons, open, adverse possession for over 60 years. During ail 
that time there has been no entry or possession by the trustée or any 
one claiming under him. Were he now to attempt to exécute his 
trust, and to enter and offer for sale thèse lands, or to bring his action 
of ejectment therefor, or were his cestui que trust to adopt the course 
suggested in 2 Lewin, Trusts, 868, as the only course to be adopted, 
and bring the action in the name of the trustée, such an action must, 
of necessity, fail. After this great lapse of time, courts will présume 
anything and everything to hâve been done which, if done, would be 
a bar to the claim. Id. 869; Roe v. Ireland, 11 East, 280. This rule 
of presumption is one of policy as well as of convenience, and neces- 
sary for the peace and security of society. "If time," said Lord 
Plunkett, "destroys the évidence of title, the law has wisely and 
humanely made length of possession a substitute for that which has 
been destroyed. He comes with a scythe in one hand to mow down 
the muniments of our rights, but in his other hand the lawgiver has 
placed an hourglass, by which he metes out incessantly those portions 
of duration which render needless the évidence he has swept away. 
TVhart Ev. § 1338, note 5." 

It is not necessary to présume that a deed was, in point of fact, 
executed. It is sufflcient if the évidence leads to the conclusion that 
a conveyance might hâve been executed, and that its existence would 
be a solution of the difflculty arising from its mère exécution. Pletch- 
er V. Fuller, 120 U. S. 546, 547, 7 Sup. Ct. 667; McLeod v. Eogers, 2 
Eich. Law, 22. Presumption does not operate like the statute of 
limitations, and bar a right which is known to exist; or like lâches, 
which deprives one of a right which did exist. It opérâtes as évi- 
dence, and establishes the conclusion that the right which did exist 
has been duly relinquished by the possessor of it. 

Wharton, in his Law of Evidence (section 1348, note 1), puts it in 
this way: 

"Thus, tbe lapse of time does not of itself furnisb a conclusive légal bar 
to the title of tbe sovereign, agreeably to tbe maxim, 'Nullum tempus,' etc., 
yet, if the adverse claim could bave had a légal commencement, juries are 
instructed or advised to présume such commencement after many years of 
unintt^rrupted adverse possession or enjoyment." 
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Lâches and the statute of limitations affect the remedj. Presump- 
tion clothes with a right. The statute of limitations ripens a tres- 
pass into a légal title because of neglect of the true owner. Presump- 
tion concludes that a lawf ul origin existed. 

. The suprême court of the United States, in U. S. v. Chaves, 159 U. S., 
at page 464, 16 Sup. Ct. 62, says: 

"It Is the gênerai rule of American law that a grant will be presumed upon 
proof of an adverse exclusive and uninterrupted possession for 20 years, and 
that such rule will be applied as a presumptio Juris et de jure whenever, by 
any posslbllity, a right may be acquired in any manner linown to the law. 
• * • Thus, although lapse of time does not of itself furnish a conclusive 
bar to the title of the sovereign agreeably to the maxim, 'NuUum tempus oc- 
currlt régi,' yet, if the adverse elaim could hâve a légal commencement, ju- 
ries are Instructed to présume such commencement after many years of un- 
interrupted possession or enjoyment." 

Apply thèse to the présent case. The trustées had full power of 
sale. The purpose of the sale, however, was, among other things, 
to satisfy a debt due to the United States. The long, continuous, 
uninterrupted, and open possession and claim of the Walkers may well 
justify the presumption of a conveyance by the trustée, of a release of 
the mortgage, or of satisfaction of the judgment by the United States, 
upon payment, or in any other mode, or of a release of its claim. 
TÎiis presumption is encouraged by the resuit of the suit by the trustée 
against William W. Jones in the United States circuit court at Ral- 
eigh. It is made almost certain by the fact that the United States 
accepted and holds a lease as tenant of thèse défendants of a part of 
the land included within the boundaries of the territory they now 
claim. 

2. Did either Burgwin or Swift hâve a title to thèse lands which can 
prevail against the title of the défendants? There can be no doubt 
that the deed of Smith and wife to Burgwin, although absolute in 
terms, was intended for, and must be deemed to be, a mortgage. 
This was the substantial object of the conveyance, and equity will 
look to that. Peugh v. Davis, 96 U. S. 332. And this is so under 
the gênerai principles of equity jurisprudence determinable by the 
fédéral courts. Kussell v. Southard, 12 How. 139. The Burgwin- 
Swift deeds are deeds of trust in the nature of a mortgage. If this 
deed be treated as an absolute deed, it was not recorded until 1829, 
years after its exécution, although the act of 1715 required its record 
within 12 months from its date. If it be a mortgage, it would seem 
to corne within the condemnation of Gulley v. Macy, 84 N. C. 434. 
"Such a grantee can acquire no title as against creditors," prior or 
subséquent (Halcombe v. Ray, 23 N. C. 340), "or subséquent purchas- 
ers; not because of any evil intent to perpetrate a fraud, but be- 
cause he cannot bring himself within the provisions of a statute which 
allows a mortgage or deed of trust to take effect from registration 
only. As an absolute deèd, it cannot be registered, because that was 
not the intent of the parties, nor as a mortgage, because it does not 
purport to be one, and so would fail to give the notice the statute 
desires." Moreover, both this deed and that of Burgwin to Swift were 
recorded in 1829, after the sheriff's deed to Walker. "A mortgage 
deed not registered in time, when registered, has no relation back to 
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its date, but opérâtes only from the time of registration. It shall not, 
therefore, avail anytliing against an exécution levied after its date, 
and before its registration." Tate v. Brittain, 10 N. C. 55. In Cow- 
an V. Green, 9 N. C. 384, it is said: "A mortgage not registered in 
tlme is inelïicient against purchasers subséquent to the mortgage 
whose conveyances are registered before the mortgage." In David- 
son V. Beard, 9 N. C. 520, a créditer subséquent to an unrecorded 
mortgage obtained a judgment and levied an exécution, not having 
notice of the mortgage when the debt was incurred, but he did hâve 
notice before levy. The exécution was held to hâve priority over the 
levy. In the same case it was held that under the act of 1715 a sub- 
séquent purchaser has the same priority over an unrecorded mortgage 
as a subséquent mortgagee, and so is any other subséquent incum- 
brancer. 

It is said, however, that if the deed of the Smiths to Burgwin, and 
of Burgwin to Swift, be inoperative as to the défendants, because of 
nonregistration, tliis omission was cured by the deed of Burgwin and 
of Swift to Devereux, trustée, in 1833, which was duly recorded. The 
conveyance to Devereux was for sucb estate and under such terms 
and conditions and limitations as remained in the said Joseph G. 
Swift or John F. Burgwin, or either of them, "at and immediately 
before the signing and ensealing of thèse présents," but for no other 
or greater estate than the said Joseph G. Swift or John F. Burgwin, or 
either of them, then had and held in the same. What estate had 
Burgwin in liimself when this Devereux deed was executed? None, 
for as between him and Swift he had parted with ail his interest 
in the property and power over it, for good and valuable considéra- 
tion. Nothing was left in him. His deed binds him, and as to 
him opéra ted, with or without registration. Pike v. Armstead, 16 
N. 0. 110; Walker v. Coltraine, 41 N. C. 79; Hodges v. Spicer, 79 
N. C. 223. 

With regard to Swift's conveyance to Devereux. The latter rests 
entirely upon Swift. He gets ail that Swift had, but no more. The 
deed was intended to operate, and could only operate, as the substitu- 
tion of one trustée for another. In establishing the présent claim 
against the défendants, use must be made of Swift's title; and, as 
to thèse défendants, it would seem that that is void. The decree of 
the circuit court dismissing the bill is afflrmed. 



WHBELING BRIDGE & TERMINAL RY. CO. et al. v. REYMANN BREW- 
ING CO. 

(Circuit Court of Appeals, Fourth Circuit. November 1, 1898.) 

No. 281. 

1. RaILHOADS— PORBCLOSURE SOITS— PoWER OF COUET TO ADJDST LiENS. 

TJpon a pétition of intervention, in a suit to foreclose a railroad mort- 
gage, by one claiming a prior vendor's lien on a portion of the rigtit of 
way of the road, the court may, if it êustains the elaim for a lien, in 
order to prevent a dismemberment of the road by a sale of such portion, 
order the amount found due the claimant pald by the receiver from the 
earningB of the road, or, if necessary, from the proceeds of the entire road 
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when sold, or, as a last resort, It may deeree the separate sale of the 
portion eovered by the lien. 

2. Statuts op Frauds— Pakol Contbact for Right of Wat— Part Perform- 
ance. 

A contract for right of way for a rallroad, though in paroi, may be 
enforced by compelling payment of the considération, where the railroad 
has talien possession thereunder and constructed Its road. 

8. Bquitt— Lâches— Merb Lapsb of Time. 

Where the right of way across property was donated to a railroad Com- 
pany on condition that it should malie good any injuries to the buildings 
of the donor which might be injured by the location or building of the 
road, and the money value of such injuries was afterwards fixed by 
agreement between the parties, a delay of seven years after the building 
of the road, and until the company had been placed in the hands of a 
receiver, before talcing légal proceedings to enforce a lien for such dam- 
ages, is not such lâches as will bar a reeovery by the donor, there being 
no équitable grounds of estoppel. 

4. FEDERAL Courts— FoLLOwiNG State Décisions — Lâches. 

By analogy to the rule in regard to limitations, fédéral courts should 
follow the décisions of a state court as to lâches aflecting rlghts relating 
to the title or possession of realty therein.i 

Appeal f rom the Circuit Court of the United States for the District 
of West Virginia. 

William P. Hubbard, for appellants. 
Henry M. Russell, for appellee. 

Before SBIONTON, Circuit Judge, and MOEEIS and BRAWLEY, 
District Judges. 

SDIONTON, Circuit Judge. This case cornes up on appeal from 
the circuit court of the United States for the district of West Virginia. 
It arose from an intervention flled by the Eeymann Brewing Company 
in the cause of the Washington Trust Company against the Wheeling 
Bridge & Terminal Raiiway Company, and seeks to establish a pre- 
ferred claim against the property in the hands of the défendant com- 
pany. This claim is for two separate items, — one of $2,500, the 
value of certain property alleged to hâve been taken by the raiiway 
company in constructing its track; the other, of |600, for failure in 
fulfllling its contract, while building its track, to pave a certain alley. 
The Eeymann Brewing Company was the owner of certain real prop- 
erty lying in a suburb of the city of Wheeling, called "Manchester." 
On this property it conducted its business, — the manufacture, brew- 
ing, and selling of béer. Upon it were the buildings erected and used 
for thèse purposes. This realty consisted of four parcels, separâted 
by streets or alleys from one another. The whole tract is bounded on 
the east by Warren street, on the west by Wheeling creek, on the 
north by Seventeenth street, or the city of Wheeling, and on the 
south by certain property of the hoirs of Pebler. The four parcels 
are numbered 1, 2, 3, 4; No. 1 being the south parcel, and the others 
following consecutively, making Iso. 4 the north parcel. 

In the year 1889 Judge Cochran, the président of Wheeling & 

1 As to the following of state décisions by the fédéral courts, see note to 
Wilson v. Perrin, 11 C. C. A. 71, and supplementary note to Hill v. Hite, 29 
C. C. A. 553. 
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Harrisburg Eailroad, had in contemplation tlie building of a railroad 
for terminal purposes of the Wheeling Bridge & Terminal Eailroad 
Company. In order to build this road, it was necessary to hâve tlie 
right of way over and through the lands of the brewing company. In 
order to promote his enterprise, and to advance bis proposai to 
capitalists, be approached the président of the brewing company, and 
obtained permission for this right of way. The definite location of 
this right of way was not fixed, except that it was to be along the 
creek bank, outside of (that is to say, to the west of) the buildings of 
the brewing company, so as not to interfère with that company. The 
président of the company said that this gênerai grant of the right of 
way was "merely that they should hâve a good showing when they 
come East and make the necessary arrangements." "VVlien the con- 
struction of the railroad actually begun, it was found inconvénient 
and expensive to go too near the bank of Wheeling creek, and the 
tracks were laid more to the eastward, and instead of one track, as 
was at first suggested, several tracks were laid. This change of 
location was accomplished without any seeming inconvenience to the 
brewing company, or interférence with its buildings on tracts 1, 2, 
and 3, and the work progressed very well. But on tract 4 tlie change 
of location of the track, and certain other changes made necessary 
by a construction of a bridge over Seventeenth street, — changes made 
for the convenience both of the railroad company and of the brewing 
company, — the track was brought so near to an old ice house of the 
brewing company, and in use by it, as to make it of no practical 
utility to the brewing company. At first the new location for the 
track passed through the boiler house attached to the ice house, and 
this had to be moved. Then the track itself necessitated raising 
the chutes through which ice was carried to the ice house to such a 
height that the ice was ail broken when delivered, so the old ice house 
was abandoned by the brewing company, and has since become a ruin, 
practically having disappeared. This raises the chief issue in this 
case. The pétition intervening gives this account of the transaction, 
after stating the necessity for a change in the location of the railroad 
from that first contemplated, and that as a conséquence the tracks 
were brought across parcel No. 4 at such a place and in such manner 
as to prevent altogether the further use of the ice house and its ma- 
chinery for the purposes for which they were intended: 

"It was thereupon agreed between the said Wheeling Bridge & Terminal 
Railway Company and your petitioner that the said railway compginy might 
hâve its right of way according to the new location, and might construct 
its traclîs across the said four parcels of land according to the said new loca- 
tion, and in considération thereof the said railway company agreed that it 
would at Its expense remove the boiler house of your petitioner iipon the said 
parcel numbered one to a point on the said parcel further west than It had 
theretofore stood, so as to permit the tracks of the railway company to ruu 
to the east of it; that It would make certain changes in the bridge owned 
by the said city of Wheeling, the eastern end of which rested upon the said 
continuation of said Seventeenth street; that it would, at its expense, pave 
the alley aforesaid, which lies between the said second and third parcels 
of your petitioner's land (this alley belng a publie alley, but having property 
of your petitioner on both sides of it, and being especially used by your 
petitioner for access to the ereels); that It would cross the last-mentJoned 
alley with its tracks by a bridge having under it a sutiicient clearauce to 
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permit the passage of teams; and that it would pay to your petiUoner the 
sum of twenty-flve hundred dollars in money. As a part.of the sald agree- 
ment, It was further agreed that your petitloner should convey to sald rail- 
way Company the said ice house on the sald parcel mimbered four, and the 
land on which the said ice house was situated, and that with that land it 
should gratit to the said rallway company a right of way for persons, horses, 
and vehicles between that land and Warren street, so that access could be 
had to the said land from the last-mentioned street" That it haa not paid 
the $2,500, and has not paved the alley. 

It estimâtes the latter at $600, and its money demand is for the 
aggregate of thèse sums, with interest, 

There was only one written agreement between the parties. That 
is as follows: 

"This mémorandum witnesseth that the Eeymann Brewing Company of 
Wheeling, West Virginia, in considération of one dollar pald by the Wheeling 
and Harrisburg Eailway Company of West Virginia hereby grants and 
conveys to said railway company, its successors and assigns, a right of way 
for its railway over and along said company's lands situate on the easterly 
bank of Wheeling creek, in said city of Wheeling, Ohio county, in said state; 
said right of way to Include the strip of land on and along the east bank of 
said creek from the buildings of sald Reymann Brewing Company to the bed 
of the creek. This grant is accepted by said rallway company with the 
agreement on its part that it shall, in constructing its tracks over said lands, 
préserve the facilities for storing ice in said company's ice housea, or, if any 
changes are requlred therein, they shall be made at the cost of the rallway 
company, and in such wise as not to be less useful and convenient to the 
brewing company; and any change made in the Seventeenth street bridge 
shall be such as shall not injure the access to the brewing property, and 
shall conform to the city ordinance granting a right of way over streets, &c., 
to said railway company. It is further stipulated that in constructing said 
road and tracks over said lands the foundations to buildings and to the brick 
stack shall not be interfered with, and ail proper précautions shall be taken 
to protect said brewery property from injury. Said brewing company agrées 
to exécute such other conveyance as may be necessary to assure to said rail- 
way company the right of way hereby intended to be described. Witness 
the corporate seal of said brewing company, and the attestation of its prési- 
dent, this 25th day of July, 1888, together with the seal and attestation of 
said railway company by its président." 

Ail that was done afterwards was in paroi, and is testifled to by the 
président and by the manager of the brewing company. The rail- 
way was completed in 1889. The pétition was flled on December 9, 
1895. Judge Cochran, who was président of the railway company 
at the time of this construction, died after this intervention was 
flled. 

The receiver, in his answer to the pétition, set up the lâches on the 
part of tte brewing company. He also pleaded the statute of frauds 
to the paroi agreements. He dénies that there was ever any agree- 
ment to pay the $2,500 for the ice house, or to pave the alley, as al- 
leged, or any other agreement than that set out in writing as above. 
He avers that the building of the railroad was greatly for the interest 
of the brewing company, in putting its goods to market, and that this 
was the real considération for the grant of the right of way. 

On the coming in of the answer, the court referred the cause to 
a master. He made his report — the flnding is in favor of the peti- 
tloner — on both claims. He also finds that the brewing company has 
a vendor's lien on the right of way, and also upon the land on which 
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the ice house stood; and he gives to the railway company, subject 
to tMs lien, this land on which the ice house stood, and a full right 
of way from it to Warren street. The court approved the flndings 
and conclusions of the master, and ordered the receiver to pay the full 
sum of money, with interest, in default of which the sections of the 
road on the land of petitioner must be sold. An appeal was allowed 
on assignments of error. The décisive questions made in the assign- 
ments of error are: Lâches; the statute of frauds; the right of the 
court to require the payment of this judgment ont of the assets of an 
insolvent company, in préférence to the mortgage debt; the right of 
the court to order a sale of a part of the road to pay the judgment, 
instead of directing the receiver to pay it from the earnings of the 
road; the right of the court, sitting in equity, to render a money 
judgment. We will take thèse questions up in their inverse order.- 

This proceedlng is by intervention in a proceeding in equity. It is 
brought to enforce a lien on realty in the hands of the court of equity, 
and in the charge of its receiver. Two questions were involved in 
it: First, was there any sum of money due to the intervener? Next, 
was it secured by lien, and, if so, how is this lien to be enforced? Pro- 
ceeding to the adjudication of thèse questions according to the estab- 
lished procédure of a court of equity, a référence was to a master, 
who reported the facts bearing upon both questions. The détermina- 
tion of the flrst question was essential to the adjudication on the other. 
The right of the court to ascertain the amount of money due, in the 
mode adopted, cannot be questioned. It is constantly exercised in 
the enforcement of the lien by mortgage. The lien of the vendor is 
substantially a mortgage. Lewis v. Hawkins, 23 Wall. 127. It will 
be observed that this is not the ordinary claim against an insolvent 
railroad company, praying payment thereof ont of f unds in the hands 
of, and under the control of, the receiver. It is the assertion of a 
lien superior to the lien under which the receiver was appointed, and 
in every respect paramount to him. In this respect the case at bar 
differs entirely from Gue v. Canal Co., 24 How. 263. How the lien, 
if it be established, shall be enforced is a question for the court. 
As it would cover a very important part of the road, and its control 
by the receiver is essential to the keeping the road a going concern,- 
the court may well conclude that the whole property is interested in 
preserving it, and so the gênerai fund could be used in extinguishing 
the lien. If there be funds on hand, the resuit of earnings, they could 
be used. If the property is so insolvent as to produce no earnings, 
provision may be made for the extinguishment of the lien out of the 
proceeds of sale, so as give a good title to the purchaser. The sale 
of the part of the road covered by the lien would be resorted to only 
in the last extremity. But, if reduced to this necessity, the court 
could order it. Lewis, Em. Dom. § 620 ; Finnell v. Railway Co. (Ky.) 
36 S. W. 553; Varner v. Railway Co., 55 lowa, 677, 8 N. W. 634; 
Hobbs V. Trust Co., 30 U. S. App. 393, 15 C. C. A. 604, and 68 Fed. 618. 
It is not a question of a preferential claim, in the sensé of a claim 
having superior equities to the mortgage debt. It is the payment 
of the claim which outranks the mortgage, independent of it, unaf- 
f ected by the proceedings for foreclosure. 
90 F.— 13 
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It is earnestly contended that the case is one for spécifie perform- 
ance, and that tiie statuts of frauds opérâtes as a bar to it. But the 
case as made is the grant of the right of way by the brewing company 
to the railroad company, the occupation of it by the latter, and its 
constant and daily use. For this the railroad company was to pay 
the money claimed. This is a case in which one party has nothing 
to do but to exécute a deed, and the other to pay the money. Had the 
contract been in paroi, for the exchange of lands, and one party had 
put the other in possession, a spécifie performance would hâve been 
decreed. Bigelow v. Armes, 108 U. S. 10, 1 Sup. Ct. 83. The lan- 
guage of the suprême court in Eailway Co. v. McAlpine, 129 U. S., at 
page 312, 9 Sup. Ct., at page 288, is appropriate to this case: 

"Xhe taklng possession of (that is, exercising eontrol and dominion over) 
the property was ref érable entirely to the contract. It was an act done with 
respect to the property by the consent of the vendor, which would not hâve 
been done if there had been no contract. This consent gave to the act, 
which otherwise would hâve been tortious, its character as one of part per- 
formance." 

But it is by no means clear that the case of the intervener rests on a 
paroi contract or contracts. The mémorandum of 25th July, 1888, 
giving the right of way over the lands of the brewing company, has 
this acceptance of the grant by the railway company: 

"This grant is accepted by said railroad company with the agreement on 
Its part Ûiat it shall, in constructing its traclis over said lands, préserve the 
facilitles for storing ice In said company's ice houses, or, if any changes are 
required therein, they shall be made at the cost of the railroad company, 
and in sueh wise as not to be less useful and convenient to the brewing com- 
pany." 

The mémorandum also, in its gênerai provisions, says: 

"AU proper précautions shall be talien to protect the brewery property from 
Injury." 

Evidently this mémorandum contemplated changes in the location 
of the tracks. The prominent idea was the right of way over the 
lands. There were changes in the précise location of the tracks on 
parcels 1, 2, and 3. Thèse are not denied. When the resuit of 
thèse changes appeared on parcel No. 4, it was discovered that it 
made the ice house on that parcel useless, and destroyed the facilities 
of getting ice into the house, and from the creek. The railway 
company could hâve made the changes required thereby. But the évi- 
dence shows that thèse would hâve been costly and troublesome, 
so far as the ice house was concerned; and, instead of making them, 
1^e company preferred to pay the money, |2,500, and it agreed to 
make a necessary change for facilitating the getting of ice from the 
creek by paving the alley, at a cost of |600. The case of the inter- 
vener rests on this written agreement. The paroi évidence is as to 
the measure of damages. 

It is also insisted that the intervener has been guilty of lâches, and 
so has lost its right. Now, the case, as made, is the entry upon and 
the use of the right of way by the railway company, under a contract 
that, in constructing its tracks over the land, it shall préserve the fa- 
cilities for storing ice in said company's ice houses, or. if any changes 
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are required, then they shall be made at the cost of the railwaj 
Company, and in such wise as not to be less useful and convenient 
to the brewing company; that in putting in the tracks it became 
évident that the old ice houses would be made useless, and the road 
on the creek bank destroyed; that, to supply their place, |2,500 be 
paid for the ice house, and the alley paved, at a cost of $600. This 
was the price to be paid for the right of way, and the brewing com- 
pany had a lien therefor. Lewis v. Hawkins, 23 Wall. 127, likens 
possession subject to a vendor's lien to possession subject to a mort- 
gage. The possession is not adverse. Hardin v. Boyd, 113 IJ. S. 
756, 5 Sup. et. 771. And this is the law in West Virginia. Poe v. 
Paxton, 26 W. Va. 607; Norman v. Bennett, 32 W. Va. 614, 9 S. E. 
914; Steenrod v. Eailway Co., 27 W. Va. 1. The fédéral courts fol- 
low the décisions and law of the state as to the statute of limita- 
tions (Dibble v. Land Co., 163 U. S. 63, 16 Sup. Ct. 939), and, by 
analogy, should follow them as to lâches. This is a question affect- 
ing the title and possession of real property, in which fédéral courts 
follow the State courts. Bûcher v. Kailroad Co., 125 U. S. 583, 8 
Sup. Ct. 974. Apart from this, on gênerai principles, there has been 
no such lâches as will deprive the petitioner of his rights. The légal 
title was in the brewing company. The railway company had an 
equity. The latter had quite as much interest in perf ecting the trans- 
action as the former had. The transaction took place in 1888. The 
railway company went into the hands of a receiver in 1893. This 
intervention was filed in 1895. The mortgage was dated 1889. "The 
length of time during which the party neglects the assertion of his 
rights, which must pass in order to show lâches, varies with the pe- 
culiar circumstances of each case, and is not, like the statute of lim- 
itations, subject to an arbitrary rule. It is an équitable défense, 
controUed by équitable considérations ; and the lapse of time must be 
so great, and the relations of the défendant to thèse rights such, 
that it would be inéquitable to prevent the plaintifE now to assert 
them." Halstead v. G-rinnan, 152 U. S. 413, 14 Sup. Ct. 641. So 
in Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873: "Lâches does 
not, like limitation, grow eut of the mère passage of time. It is 
founded on the inequity of permitting the claim to be enforced, — an 
inequity founded upon some change in the condition or relation of 
the property or the parties." Nothing of this kind exists hère. The 
brewing company generously granted a right of way to the railway 
company through its lands; stipulating only that the railway com- 
pany should not injure its facilities, and, if it made. changes, thèse 
should be done at the cost of the railway company, and in such wise 
as not to be less useful and convenient to the brewing company. The 
railway company accepted the grant with this stipulation, and went 
into and remains in possession of the rights of way. It did make 
changes which destroyed facilities for storing ice. The money value 
of thèse changes has been flxed. The inequity would be in leaving 
the railway company in fuU possession, and depriving the brewing 
company of ail indemnity. 

The decree below provides for the exécution of a deed by the bre'w- 
ing company. This company assigna no error in that respect. The 
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judgment of this court is that the cause be remanded to the circuit 
court, with instructions to talie sucli proceedings therein as will con- 
form to this opinion. 



INDIANAPOLIS GAS CO. V. CITY OF INDIANAPOLIS. 

(Circuit Court, D. Indlana. November 19, 1898.) 

No. 9,493. 

1. DiscovEHT IN Equitt— PowERs OF Fedebal Codut. 

The power of a fédéral court of equity to entertain a cross bîll for dis- 
covery in a suit in equity has not been abridged by any act of congress 
or rule of the suprême court, and Is not superseded by statutory methods 
provided for obtaining facts in actions at law. 

2. Bamb— Ceoss Bii.l asainst Corporations. 

It is not a sulBcient reason for a corporation to refuse to answer a cross 
blll against it for discovery that its offlcers and employés are made com- 
pétent witnesses for either party by the fédéral statutes, such testimony 
not being the exact équivalent of a discovery by the corporation itself. 

3. Samb — RiGHT OF Dépendant to Disclosure — Matters Going to Plain- 

tiff's Titlb. 

In a suit by a gas company against a city to enjoln the enforcement of 
an ordinance fixing the prlce of gas on the ground that its efCeet Is to taise 
the plaiutlff's property wlthout just compensation, the plaintifÊ cannot 
refuse to answer a cross blll for discovery on the ground that the évi- 
dence called for relates to matters 'which it would be required to prove 
to establish its case, and is, therefore, évidence going to plaintiff s title, 
where such matters afCect the question of the validity of the ordinance 
whlch constitutes défendant'» title, and the validity of which is aflirmed 
In its answer. 

On Demurrer to Cross Bill for Discovery. 

Ferd Winter, for complainant. 
John W. Kern, for défendant. 

BAKER, District Judge. The Indianapolis Gas Company, on Au- 
gust 11, 1897, filed its bill of complaint, setting up in great détail the 
fact of its organizatioD, and the character and estent of the business 
that it carried on; alleging that it conducted both an artiflcial and 
a natural gas business in said city; alleging that the city of Indian- 
apolis had adopted an ordinance, which is set ont in the bill, fixing 
the price of artiflcial gas to be furnished to the city and its inhabitanta 
at 75 cents per 1,000 cubic feet, and alleging that the price so flxed 
is unreasonable, and amounts to a taking of the complainant's property 
without just compensation, and without due process of law; and pray- 
ing for a temporary restraining order pending the suit, and on the 
flnal hearing for a perpétuai injunction restraining the enforcement 
of said ordinance. On this bill a temporary restraining order was 
granted until the final détermination of the cause. On Pebnfery 21, 
1898, the défendant, the city of Indianapolis, filed an answer denying 
most of the material allégations of the complainant's bill, and afiirm- 
ing the validity of the ordinance in question, and asserting that the 
pricé fixed thereby was a reasonable price, and would afiEord a fair 
compensation to the complainant for the expense of manufacturing and 
supplying artiflcial gas to its consumera. At the same time it filed a 
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cross bill against the gas company, referring to the answer of the dé- 
fendant as well as to the bill of complaint for a detailed statement of 
the facts involved in the suit, and insisting on the validity of the ordi- 
nance, and seeking by interrogatories propounded to the défendant in 
the cross bill to obtain évidence to show that the ordinance was valid 
on the ground that it did not amount to a deprivation of property 
without just compensation, nor without due process of law. The gas 
company has interposed a demurrer to the whole cross bill, and several- 
ly to each interrogatory contained therein. 

While bills of discovery in aid of the prosecution or défense of ac- 
tions at law hâve practically fallen into disuse, owing to the simpler 
methods provided by statute for obtaining the same facts which might 
hâve been originally obtained by such cross bills, still it seems to be 
certain that courts of equity hâve not been deprived of their original 
and inhérent jurisdiction to entertain bills of discovery by reason of 
such statutory provisions. The most that can be said is that thèse 
statutes hâve provided a cumulative remedy for obtaining évidence of 
facts which, before the enactment of such statutes, could only be ob- 
tained by a bill of discovery. The court knows of no statute enacted 
by congress, nor of any rule promulgated by the suprême court, which 
abridges or dénies the original jurisdiction of courts of equity to enter- 
tain bills of discovery. However, bills of discovery in aid of the 
prosecution or défense of an action at law will be of very rare occur- 
rence, for the reason that the statutes provide a simpler, cheaper, and 
more expéditions method of obtaining the facts than does a bill of 
discovery. So far, however, as a cross bill for discovery in a suit in 
equity is concerned, I am not aware that any change has been effected, 
either by statutory enactment or by the rules of the suprême court. 
A corporation aggregate is bound to answer a bill of discovery the 
same as a natural person, except that it puts in its answer under its 
corporate seal, while a natural person malles answer under oath. 
While it is the usual practice to join the clerk or other principal offlcer 
of a corporation aggregate as a party to the suit in a bill for discov- 
ery, such joinder is not necessary. Where a corporation is the sole 
party défendant, it is its duty, if required to do so by the bill, to put 
in a fuU, true, and complète answer; and to enable it to do so it must 
cause diligent examination to be made of ail deeds, papers, writings, 
and muniments in its possession before answering. It was said by 
Sir John Leach, M. E., in Attorney General v. Burgesses of East 
Retford, 2 Mylne & K. 40, that if the corporation aggregate pursue 
an opposite course, and the information is afterwards obtained from 
documents referred to in its answer, the court will infer a disposition 
on the part of the corporation to obstruct and defeat the course of 
justice, and on that ground will charge it with the costs of the suit. 
Nor is it a sufflcient reason for the corporation to refuse to answer a 
cross bill for discovery that the officers and employés of the corpora- 
tion are made compétent witnesses for either party by the fédéral 
statutes. Whatever force this suggestion may be entitled to where 
a discovery is sought from a natural person, it has none in such a 
case as the présent, for the corporation cannot be sworn and examined 
as a witness, and it is apparent that in many cases a discovery by 
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a corporation may be more bénéficiai and important to the attainment 
of the ends of justice than would be a reliance exclusively upon tbe 
examination of its officers and employés. In the présent case the 
corporation is alleged to be possessed of the knowledge of facts essen- 
tial to the maintenance of the défense which the défendant does not 
possess, or which it cannot so readily or satisfactorily acquire as by 
obtaining a discovery through the answer of the corporation. It is 
clear that the examination of the offlcers and employés of the corpora- 
tion can in no event be the exact équivalent of a discovery by the cor- 
poration itself. Bank v. Heilman, 66 Fed. 184. 

It is eamestly contended by counsel for the gas company that the 
cross bill seeks to obtain évidence touching the same matters of fact 
which must be established by the complainant in the original bill 
to make out its case. It is said that this cannot be done, as it would 
be to allow the défendant to obtain évidence touching the complain- 
ant's title. The court does not so regard it. The city exhibits as 
its title and right of défense the ordinance which is assailed in the 
original bill. The facts which are sought by the cross bill are évi- 
dence in support of the defendant's title, which rests on the ordinance. 
While the évidence to assail and the évidence to support the ordinance 
is coïncident, because the same facts are important to each party, the 
court is not of opinion that évidence touching thèse matters is évi- 
dence touching the title of the complainant in the original bill in such 
sensé as that the city is not entitled to an answer from the gas com- 
pany in regard to the facts affecting the validity of the ordinance 
which are. peculiarly within its knowledge. Every plaintiff is en- 
titled to a discovery from the défendant of the matters charged in the 
bill, provided they are necessary to ascertain facts material to the 
merits of his case, and to enable him to obtain a decree. The plain- 
tiff may require this discovery either because he cannot prove the 
facts, or in aid of proof, and to avoid expense. Mitf. & T. PL & 
Prac. pp. 398, 394. It would therefore seem to be clear that the com- 
plainant, in its original bill, if it had chosen to do so, might hâve pro- 
pounded interrogatories to the city for the purpose of obtaining the 
admission of such facts as would hâve tended to support the alléga- 
tions contained in its bill. If the complainant in the original bill 
possessed the right to obtain a discovery from the défendant touch- 
ing matters of fact set up in its bill, it is not apparent why the de- 
fendant to that bill may not, by a cross bill, obtain a discovery from 
its adversary touching the same matters. If the défendant to the 
original bill may not obtain a discovery from the complainant touch- 
ing such matters, then it would resuit that a court of equity, which 
delights to do equal and impartial justice, would be compelled to con- 
cède a right to the complainant which it denied to the défendant. 
The cases in which it is said that the défendant will not be permitted 
to inquire into the title of the complainant, nor be entitled to compel 
the complainant to make disclosure of its title, are cases where the 
défendant bas no direct interest in the muniments of title of the com- 
plainant. Such is not the case hère. Hère the complainant assails 
the defendant's title; charges that it is invalid by reason of certain 
facts, which it has set up in its bill. This the défendant dénies, and 



INDIANAPOLIS GAS CO. V. CITY OF INDIANAPOLIS. 199 

asserts the validity of its title nnder the ordinance. And wliy may 
it not compel the défendant to the cross bill to disclose facts touch- 
ing that question? In the opinion of the court, it may do so. "It 
has been well remarked," observes Mr. Justice Story in his Equity 
Pleading (section 390), "that in the transactions of human life it fre- 
quently happens that the leading facts of the case are known only to 
the acting parties; and it is, therefore, of essential service to the 
cause of truth and justice that the défendant to the suit should be en- 
abled to interrogate the plaintifif on his oath as to the subject-matter 
in dispute between them. The cross bill, therefore, gives a perfect 
reciprocity of proof to each party, derivable from the answer of each. 
And on this account the right to file a cross bill is not conflned to 
cases between private parties, for, if a foreign sovereign brings a bill, 
the défendant may file a cross bill against him for the discovery of 
matters material to his défense." 

The case of Young v. Coït, Fed. Cas. No. 18,155, cited by counsel for 
the défendant to the cross bill, seems to be an authority against his 
contention. In that case a bill was flled by the patentée for the in- 
fringement of a reissue of his patent. The answer of the défendants 
to the original bill denied that the patentée was the flrst inventor, or 
had acquired a valid patent. It is to be observed that the défendants 
in the original suit did not make their défense in their answer, or file 
their cross bill, under any color of title. They neither claimed to be 
prior inventors, nor to hold by assignment the elder right of any other 
person. If not naked intruders or trespassers upon the title of the 
patentée, they stood upon no higher ground than the allégation that 
the grant of the government to the patentée was void, and they pre- 
sented their cross bill to support that assertion. It was held in this 
case that a cross bill for such purpose was not admissible. The 
court said: 

"The broad principle upon which a cross bill is allowed is that equity should 
give suitors a common advantage in its processes. As it compels the défend- 
ant to malie disclosures and discoveries under oath to aid an action against 
him, so should It s«cure mutuality in this privilège by allowing the défendant 
to become a plaintiff, and compel his adversary to malse disclosures and dis- 
coveries of matters wlthin his linowledge that are serviceable to the défense. 
The parties to that end alternate places in order that each may hâve the same 
use of the powers of the court for the same object. But a cross bill, as its 
name imports, goes no further than to give the party filing it a reciprocal 
right enjoyed by the complainant in the original bill in respect to their mu- 
tual title or interest in the subject-matter of the suit." 

The court further said: 

"Considering the cross bill In this case as a bill of discovery, the defeet is 
vital to it that it rests on no title in the parties filing it, either in common 
with or hostile to the patentée. It Is contrary to ail principles of equity 
pleading to permit a party who has no right himself to a subject-matter in 
dispute to subject the one who shows a prima facie title to it to interroga- 
torles as to the source or validity of that title. Bills framed on that ground 
are always rejected as fishing, or as attempts to pry into an adversary's title, 
and as transcending the privilège granted to a suitor to draw from his ad- 
versary facts tending to support his own title." 

In the présent case the title of the défendant rests upon the va- 
lidity of the ordinance, and the title of the complainant to recover 
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resta upon a defect of title under such ordinance. Each party, 
therefore, has a common interest in the question of tlie validity 
or invalidity of tlie ordinance in suit; and, in my judgment, either 
party has the right by interrogatories to compel the other to make 
disclosures and discoveries in regard to the facts of the case to aid 
such party in reaching the ends of truth and justice. 

Nor does the contention of the demurrant receive any support 
from the case of Leggett v. Postley, 2 Paige, 599, which was a bill 
of discovery filed in aid of a défense in an action at law. It was 
there correctly decided that the défendant could not be compelled 
to make disclosures which, if true, would subject him to a criminal 
prosecution; nor could a discovery be compelled merely to guard 
against anticipated perjury in an action at law. It was further 
held that, to sustain a bill of discovery flled in aid of a défense in 
an action at law, the complainant must show that the discovery 
was material, and also that his défense at law could not be estab- 
lished by the testimony of witnesses without the aid of the dis- 
covery which he sought. This latter proposition is unsound. Wil- 
liams V. Wann, 8 Blackf. 477, and cases there cited. No principle 
correctly decided in Leggett v^ Postley, supra, lends support to the 
demurrer to the cross bill. 

The question in Bolton v. Corporation of Liverpool, 1 Mylne & K. 
88, arose on a bill of discovery flled in aid of a défense to an ac- 
tion at law brought by the corporation for the recovery of town 
dues, which the défendants, by their answer, admitted that they 
had in their custody; and, relating to the matters mentioned in the 
bill, they also admitted that they had divers cases which had been 
prepared ajid laid before counsel in contemplation of the then pend- 
ing litigation, as also certain grants and deeds, which were the 
title deeds and grants evidencing their title to the dues in question. 
It was held that the plaintifE had no right to the inspection of such 
deeds and documents, because the plaintiff had no common interest 
with the défendants in the deeds and documents in question ; and 
it was further held that the cases laid before counsel in the pro- 
gress of a cause, and prepared in contemplation of and with référ- 
ence to an action or suit, cannot be ordered to be produced for the 
purposes of that action or suit. Neither question decided in the 
foregoing case is influential in the présent case, because hère both 
parties had a common interest in the matters of which discovery 
is sought. 

The case of Ivy v. Kekewick, 2 Ves. Jr. 679, fairly discloses what 
is meant by a flshing bill. The bill alleged that the testator had, 
after making his will, contracted for the purchase of an estate; that 
the purchase was completed by his exécuter, who conveyed to the 
testator's son, who was in possession; that the plaintiff was heir 
ex parte materna, and that there was no heir ex parte paterna. 
The défendant, by his answer, claimed as heir ex parte paterna. 
The plaintiff, by the amended bill, prayed that the défendant might 
set forth in what manner he was heir ex parte paterna, and ail 
particulars of his pedigree, and the times and places or partieulars', 
of the births, baptisms, marriages, deaths, or burials of ail the 



8IM0NDB ROLUKQ-MACH. CO. T. HATHOKN MFG. 00. 201 

pereons who shall be tKerein named. To this part of the amended 
bill a demurrer was flled and allowed, because it was a flshing 
bill, seeking to know how the défendant would make ont his own 
title, and the facts so alleged, and of which discovery was sought, con- 
stitnted no part of the plaintifs case. They were matters of dé- 
fense exclusively, having no relation to the plaintifE's case. It was 
not, as hère, a case where each party had a common or mutual in- 
terest in the same title. On the whole, the court is of opinion that 
the demurrer to the cross bill ought to be overruled, and the de- 
fendant therein should be ruled to answer. So ordered. 
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(Clreult Court, D. Maine. July 30, 1898.) 
No. 48T. 

1. Patents— Limitation of Claims— Foems and Proportion. 

It is of Uttle conséquence whether the relative dimensions of parts of 
a device are gattiered from a scale expressly sliown, or from the apparent 
proportion indicated by drawings without a scale; and, in either event, 
tiie dimensions shown are not to be talcen a» éléments In the claim, unless 
the patentée has expressly limited himself wlthin the rules stated by the 
clreult court of appeals for the First circuit In Reece Buttonhole Mach. 
Co. V. Globe Buttonhole Mach. Co.. 10 C. C. A. 194, 61 Fed. 958. 

S. Same — Anticipation. 

An inventer is entltled to be protected to the extent of what he prac- 

• tlcally accomplishes, and no more, and anticipatory matter whlch has 
never gone Into practieal use la to be narrowly constnied. 

S, Same — Patentable Mbthod or Aht. 

A method of mailing rolled-metal forgings that are clrcular In cross-see- 
tional area, by means of dies used In pairs, and moved in opposite direc- 
tions over the métal to be shaped, held to be patentable as an "art," 
in that it involved the application of knowledge or science to effect a 
desired practieal purpose, and dld effect it. 

4. Same — Cab-Axle Dies. 

The Simonds patent, No. 319,754, for iniprovements In faces for csr-aile 
dies, held not anticipated by the Bundy English patent, of May 1, 1806, 
for "machines or instruments for making leaden buUets and other shot"; 
and also held valid and infringed as to claim 1. 

•• Same — Method of Making Rollbd-Metal Forginos. 

The Simonds patent. No. 419,292, for a method of making rolled-metal 
forgings that are clrcular in cross-sectional area, held to show patentable 
Invention over the Bundy English patent, of May 1, 1806, and over 
Simonds' earller patent, for improvements in faces for car axlea (No. 
319,754); and also held infringed. 

•. Same— Invention. 

The difflculties arislng under the expressions of the suprême court In 
Lock Co. V. Mosler, 8 Sup. Ct. 1148, 127 U. S. 354, and In tfnderwood v. 
Gerber, 13 Sup. Ct. 854, 149 U. S. 224, with référence to the issuing of 
Independent patents for a machine, an art, and a product, involved in the 
same fundamental invention, do not apply to the présent case, because 
Slmond's second patent clearly showed invention over his earlier patent 

Fish, Eichardson & Storrow, for complainant. 
Phillips & Andersen, for défendants. 

PUTNAM, Circuit Judge. This bill is brought on the two daims 
of a certain patent, applied for on June 16, 188é, and issued on June 
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9, J8.$5j;to George l'.Sîmoûds, aod on a patent, whicli cOntains only 
:One«IaiHiy,ftp,plied for by the saffle George F. Simonds on March 24, 
1885j and issued to him on January 14, 1890. It may be of impor- 
tance to note hère that, althougb the earlier patent issued seyeral 
years before the later one, yet the application for the later one was 
filed while the earlier one \¥as pendingin the patent ofQce. 

The introductory part of the earlier patent daims that Simonds 
had invented "certain unprovements in faces for car-axie dies designed 
to be nsed in pairs," and the spécification describes the alleged inven- 
tion as foUows: 

"My Invention relates to die faces whîch are moved in opposite directions 
over tbe métal to be shaped, tlie blank rotating on Its axis between them. 
My inrention consists in dies designed to be used in pairs, and provided with 
formîng surfaces raised upon tbe plane face of the die, and wltb redueing 
and spreadlng surfaces running diagonal to the line of movement of the die, 
and staading oblique to the plane of the die." 

The claims in that patent are as foUows: 

"(1) Dies àdapted to form métal articles circular In cross-sectlonal area, 
with the working parts raised upon a plane surface, and provided with form- 
ing surtaces running in line with the movement of the die, to glve the shape 
requlred, and diverging redueing and spreading surfaces to force the métal 
laterally, substantially as described. 

"(2) Dies adapted to form métal articles circular in cross-sectlonal area, 
having forming surfaces to glve the shape requlred, and redueing and spread- 
ing surfaces to force the métal laterally, provided vrith corrugations or 
irregularltles, to engage the mass of métal and insure its rotation, substan- 
tially as set forth." 

In the introductory paragraph of the later patent, Simonds claims 
to hâve invented "certain improvements in methods for making 
wrought-metal forgings that are circular in cross-sectional area" ; and 
in the spécification he states: "My invention consists in a novel 
method of making wrought-metal forgings which are circular in cross- 
sectional area." 

The daim is as foUows: 

"The method herein described of making rolled-metal forgings by acting 
upon ail parts of a métal bar in spiral Unes, so as at each part in succession 
and upon such lines to cause the bar to rotate and to straln and spread the 
métal axially and compress it to the requlred shape and size." 

The spécification states that the various mechanical devices and die 
faces illustrated and described had been made the subject-matter of 
various applications for patents, of which flve are referred to by the 
sériai numbers of the applications. With the rest is included sériai 
number 135,014, which resulted in the earlier patent in issue hère. 
What varions devices and die faces were made the subject-matter of 
the four other applications has not been called to our attention, and 
we therefore présume it is of no conséquence in this case. 

The later patent also states that there was a pending application 
for the articles produced by the improved method claimed in it; but 
the history of that application has not been brought to our attention, 
and we assume that it, also, is of no présent importance. We state 
thèse facts, therefore, only in order that it may be seen that, pending 
the application for the earlier patent in suit, Simonds had on file in 
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the patent office applications for patents for both the product and the 
method or art to which the patented dies were supposed to relate. 

A controversy arises whether or not the later patent for the method 
or art was valid, in view of the issue of the earlier patent for the dies 
made use of in the art; but this will be considered in its proper order. 
Aside from this, the only important question in the case which, in our 
opinion, requires our attention, grows out of a patent issued in Eng- 
land to William Bundy, on May 1, 1806, in which the patentée briefly 
describes his monopoly as covering an "invention of machines or in- 
struments for the purpose of making leaden buUets and other shot" 
It is plain that the machines which Bundy exhibited in his spécifica- 
tion concerned only spherical objecta, while both the dies and the 
method or art claimed by the complainant in this case hâve a much 
broader range. Nevertheless, the underlying principle of ail that 
Simonds patented is involved in connection with the production of 
sphères, and he makes use of the mechanical laws of the Bundy dies; 
but he also makes use of the laws of physics by virtue of which his 
dies, while forming the sphère, produce, in addition, a "forged surface," 
in the technical sensé of the term. None of thèse laws are explained 
in Simonds' spécification, which is of no légal conséquence, because 
an inventor is not deprived of the fruits of his genius by the fact, if 
it exists, that he is neither a mathematician nor a physicist. Nor 
are the laws properly expounded in any portion of the proofs which 
hâve been called to our attention. We will not attempt to explain 
them ourselves, nor to describe categorically or technically the élé- 
ments of the dies used by either Bundy or Simonds for forming 
spherical objects. We wÙl endeavor, however, to make up from 
Simonds' spécifications a sufflciently practical explanation of them, 
leaving the mathematical and physical principles which they involve to 
be worked out by those who are curious to do so. 

The dies are in pairs, reciprocating face to face, commencing their 
movement at the vanishing points to which we will refer. Into the 
face of each die is eut a dépression, which begins at a vanishing point 
at one extremity, and at the other extremity exhibits a cross section 
which is half of a cylinder, or, as expressed in Simonds' spécifica- 
tion in his later patent, "about" half. From the vanishing point 
at one extremity to the other extremity, the die face is said by 
Simonds, in the same spécification, to gradually deepen and spread 
until it reaches the other extremity, where, as said, the cross section 
is half of a cylinder, or thereabouts. In Bundy's spécification he saya, 
in substance, that, when the two dies hâve been moved from right to 
left, 80 that their work is complète, they form, "when close together 
at the two extrêmes," "a complète cylindrical hole, the diameter of 
the bail intended to be made." As already said, Bundy had in con- 
templation only the shaping of sphères; but Simonds, in his earlier 
patent, as expressed in his claims, had in contemplation the shaping 
of varions "métal articles circular in cross-sectional area"; and he 
exhibited, in his drawings attached to his spécification, dies adapted 
to the rolling of car axles, and no other dies. It is évident that he 
had thèse particular dies primarily in contemplation, and this even 
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to the estent of the f act that he made no allusion wliatever to spherical 
objecta until he drew his spécification for lus later patent. 

While it is impossible to controvert successfuUy that, so far as the 
mère shaping of articles is concerned, the entire underlying principle 
of Simonds' dies is found in Bundy's, nevertheless it cannot be denied 
that, so far as concerns articles other than sphères, there was invention 
în broadening ont the application of the principle made by Bundy so 
as to cover such other articles; so that, so far as this case relates to 
boot calks, which, in whole or in part, are circular in cross-sectional 
area, with or without the matter of forging, Simonds' patents involved 
invention, and hâve been infringed. There must therefore be a de- 
cree in favor of the complainant, so far as such boot calks are con- 
cerned, on one or both of the complainant's patents, to the extent that 
ail the défendants are joint infringers, and no further. On whether 
both or one, and, if on but one, then on which, dépends on principles 
to be further discussed. So far as the earlier patent is concerned, 
however, this infringement must, in any event, be limited to the flrst 
claim, because, in view of the fact that this claim must be accepted 
as the broad one, the rules of construction require that the précise 
location of the corrugations found in the second claim, and described 
in the spécification referred to by that claim, be construed as a strict 
limitation, for which the location of the corrugations, as used by the 
défendants jointly, cannot be, under such rules of construction, re- 
ceived as an équivalent. 

Notwithstanding the apparent concession of the counsel on each 
side that the complainant's earlier patent covers dies for making 
sphères, the court, which, with référence to questions so far affecting 
the public as those of the validity and construction of patents, is not 
bound by the stipulations of parties, cannot accept this conclusion, in 
view of the évident insufficiency of the spécification to reach any- 
thing beyond what is expressly described in it. As we hâve already 
said, there is nothing in Simonds' earlier patent to show that the 
patentée had in contempla.tion dies for shaping any structures except 
car axles, and perhaps other like structures, or that he had any con- 
ception of the underlying laws which govern the opération of his dies, 
or that he had any conception that those laws, when broadly applied, 
would embrace the production of sphères. Except for one to whom 
those laws are familiar, and perhaps even for him, the passage from 
the production of car axles to sphères apparently involved invention; 
and while it is the ordînary rule, often stated, that a patentée is 
entltled to claim ail the uses and advantages which belong to his 
patent, whether foreseen by him or not, yet this is limited so as to 
exclude uses which require the further exercise of the inventive fac- 
ulty, and uses the means for accomplishing which, are not so indi- 
cated in the spécification as to make them available to persons of or- 
dinary skill in the art This spécification contains no hint of the 
gênerai laws governing the opération of this class of dies, nor any- 
thing from which a person of ordinary skUl in the art could pass from 
th9 production of car axles to sphères. Therefore Simonds' earlier 
patent cannot be regarded as anticipatory of any subséquent device of 
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some other person adapted to the production of sphères; and it follows, 
axiomatically, that the production of sphères cannot be held to be an 
infringement of it. The mera fact that the claims are so broad that, 
by a literal interprétation, they relate to every métal article circular 
in crosssectional area, does not, under the circumstances, meet this 
difQculty; because, by well-settled rules, it is not enough that a patent 
suggests an object to be accomplished, if it does not also point out prac- 
tically the means for its accomplishment. No authorities are needed 
in support of this proposition; but, as an apt illustration of it, we 
refer to the familiar case of Gordon v. Warder, 150 TJ. S. 47, 50, 14 
Sup. et. 32. There the court said that although the spécification 
contained a paragraph expressly stating that it might be advanta- 
geous, in some cases, to accomplish a certain resuit, yet, inasmuch as 
no means were provided, or method pointed out, whereby the resuit 
could be reached, the spécification was ineflectual in this particular. 
Therefore, we think, we may safely conclude, so far as the production 
of sphères is concerned, to lay Simonds' earlier patent out of the 
case, and, further, that in no event can that patent concern the case 
at bar, except to the extent that the dies, so far as used by défendants 
jointly for the production of boot calks, infringe its first claim. 

Before proceeding further with the case, it is necessary to under- 
stand exactly what was Simonds' underlying invention, and how far 
it is represented by each of the two patents in issue hère. In the 
spécification of the later patent, Simonds states what we hâve already 
quoted, — ^that his invention consisted "in a novel method of making 
wrought-metal forgings which are circular in cross-sectional area." 
Also, he states that, by the aid of his method, he is enabled to produce 
forgings with great rapidity, and accurately, and that he secures in 
the finished forgings a compacted exterior. This spécification shows 
throughout that it relates to forgings, in the proper sensé of the 
Word; and, at every point where it refers to the product of the method 
patented, it uses the expression "rolled-metal forgings," "wrought- 
metal forgings," or "métal forgings." It makes no claim that the 
invention covered by the patent applies to anything else. It would be 
impossible, in view of the clear language of the claim, — that is to say, 
"the method herein described of making rolled-metal forgings," — in 
connection with what appears at ail points throughout the patent, to 
hold that anything would infringe which merely shaped métal articles, 
especially those made from plastic métal like lead. It is also appar- 
ent that the patent throughout relates to the production of forgings 
of the character described, through proper dies, with the great rapidity 
with which ordinary forgings are produced through power rolls, and 
of a uniform forged surface. In addition, the spécification expressly 
covers sphères, and points out in détail the manner of producing them, 
with proper forged surfaces. 

There has been much discussion at the bar in connection with the 
words in the claim of this patent, namely, "by acting upon ail parts of 
a métal bar in spiral lines." It is said by the défendants that this is 
a mère .statement of the mathematical conséquences of the opéra- 
tion of the diverging edges of the grooves in the dies. This is 
undoubtedly true; and, very likely, it is to be taken as another evi- 
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dence of the fact that the mathematical and physical laws governing 
th.e production of forgings by the Simonds method were net under- 
stood by.him, or by whosoever drew his application, at the time the 
application was made. . The words quoted, are, however, of no im- 
portance, because the claim contains the additional words "herein 
described," which, for the purposes of this case, in law, if not in me- 
chanics, so limit the words "by acting upon ail parts of the métal bar 
in spiral lines" that the one expression becomes, for this case, the 
équivalent of the other. The words "herein described" are more posi- 
tive in their effect than the ordinary expression "substantially as 
described," or "substantially as set forth"; and even this expression 
in many cases is held to limit a claim, and also sometimes to save it. 
Westinghouse v. Power-Brake Co., 170 U. S. 537, 558, 18 Sup. Ot. 707. 
At any rate, the words discussed, which state a mère mathematical 
truism, may clearly be rejected as surplusage, as the words "herein 
described," in connection with the careful détails of the spécification, 
are ample for ail the practical purposes of the patent law. 

On the other hand, there is notiiing in Simonds' earlier patent which 
properly suggests the invention shown by his later one, in relation to 
forging the surface of the métal articles to be produced. It is true 
that the later patent contains the référence which we hâve already 
cited, to an application for a patent for the die faces; but this expres- 
sion is too gênerai to operate as a légal construction of the earlier 
patent, even if that patent could receive construction from that source. 
It is also true that the title of the earlier patent uses the word 
"forging"; bnt the description of the alleged improvement in the 
introductory part of the spécification, already cited by us, has no rela- 
tion to any such resuit. It is also true that the speciflcatioa con- 
tains the words "heated bars, ingots, or fagots"; but this expression 
may be used with référence merely to shaping, and without référence 
to forging. There are also found in the spécification the words 
"plastic métal," and both claims of the earlier patent, by their express 
terms, relate to ail métal articles, which expression includes, of course, 
those made of plastic métal, while the daim in the later patent is 
limited in express terms to "rolled-metal forgings." It is also true 
that the patentée shows car axles in the drawings of the earlier 
patent, and they are especially enumerated in his spécification. Thèse, 
of course, could not be made of anything except iron or steel in condi- 
tion to be forged or rolled. Nevertheless, taking Simonds' earlier 
patent altogether, it contains nothing which would justify the court 
in holding that it does not cover ail metals capable of being shaped 
by dies, or that it in any way concerns the subject-matter of procuring 
a proper forged surface, so fuUy treated of in his later one. Neces- 
sarily, the fact that the earlier patent covers a field broader than 
forgings excludes from its purview the function of obtaining a forged 
surface. 

The title of the earlier patent, to which we hâve already referred, 
and the history of this subject-matter in the patent ofiûce, Indicate that 
the valuable élément of Simonds' invention, namely, procuring a 
forged surface by the use of power dies of the character described, 
dawned on him after that patent was applied for, and that, when the 
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application for it was filed, the valuable conception exhibited by bis 
later patent bad not taken sbape in bis mind. However tbis may be, 
it seems clear tbat, according to tbe légal rules of constraction, tbere 
is not enougb in ail tbe incidental expressions of tbe earlier patent to 
overcome tbe more positive ones by virtue of wbicb it relates to tbe 
sbaping of ail metals, including tbose nominally plastic, and tbat, 
tberefore, it wboUy fails to indicate tbe invention of wbicb tbe later 
patent is tbe exponent. 

It does not appear tbat tbe Bundy device was ever pxit to practical 
use; and, from tbe time of Bundy to tbe time of Simonds, dies con- 
structed according to tbe mecbanical laws covering tbose of botb in- 
ventors, so far as sbaping varions articles are concerned, are not found 
in tbe art. Bundy bad been buried for more tban tbree-quarters of 
a century wben Simonds gave tbe world bis later patent, wbicb ad- 
mittedly revolutionized the art of tbe production by power of articles 
circular in cross-sectional area. It would be strange, indeed, if a pat- 
ent like tbat of Bundy, buried so long as bis, and originating wben 
forging by power rolls and power dies was uuknown, could be beld to 
anticipate so important an advance on tbe subject-matter of forging 
by power as tbe invention of Simonds, expressed in bis later patent. 

We do not find it necessary to consider at any lengtb wbetber or not 
Bundy's dies were of commercial use, or were ever praetically applied. 
As said by tbe court of appeals for tbis circuit in Packard v. Lacing- 
Stud Co., 16 G C. A. 039, 70 Fed. 66, 67, tbe circumstances must be 
very peculiar to call for tbe application of propositions of tbis 
cbaracter; and tbe fact tbat a device bad never been put into prac- 
tical use falls far sbort of answering as an équivalent for tbe fact 
tbat, in the eyes of the patent law, it was purely expérimental. So, 
we find it unnecessary to consider wbetber Bundy suffieiently ex- 
plained tbe proportions tbat bis dies ought to assume, because a careful 
examination of Simonds' patents would show the same lack of deflnite- 
ness in tbis particular as found in Bundy's explanations of his alleged 
invention. The most tbat Simonds says is tbat, for sphères, the cross 
section of the curved surface at the larger extremity is "about a semi- 
circle," as we bave already said; and, further, tbat, in order tbat the 
die faces may work to the best advantage, the diverging angles of the 
raised surfaces should bear such a relation to tbe widtb and pitcb of 
tbe faces as to prevent tbe unworked part of the métal from overlap- 
ping, and so fortb. One expression in Simonds' spécification, as well 
as bis drawings, iudicates, though not positively, tbat the edges of the 
dies diverge obliquely, — tbat is, on tangents; but wbetber or not in 
practice tbey so diverge, or wbetber their divergence is tbat repre- 
sented by tbe équation of an oblique section of a cylinder, and, 
if yes, of what section or sections, and wbetber or not tbis should 
vary in accordance with tbe size of tbe sphère or other article to be 
rolled, is not made clear by either Bundy or Simonds, and is evidently 
left to the judgment of tbose who are praetically skilled in the art. 
In tbis respect, Simonds, certainly, as well as Bundy, is within the 
expressions of tbe suprême court in Cohn v. Corset Co., 93 U. S. 366. 
376. In ail tbis tbere appears to be an equal indefiuiteness on tbe 
part botb of Bundy and of Simonds, subject, in each case, to apparent 
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criticism and necessary explanation; and yet, in each case, there is 
not sufiBIcient évidence in the record to justify thé court in finding that 
tliis indefiniteness would not be overcome by mecliamcs of ordinary 
skill, with référence, in each, to the practical purposes pointed ont by 
the patent The mère fact that Bundy expressly shows a scale 
is not of a controlling character with référence to questions of this 
nature, for it is of little conséquence whether the relative dimensions 
of parts of a device are gathered from a scale expressly shown, or 
from the apparent proportions indicated by drawings without a scale; 
and, in either event, the dimensions shown are not to be taken as élé- 
ments in the claim, unless the patentée bas expressly limited himself 
within the rules stated by the court of appeals in this circuit in Eeece 
Buttonhole Mach. Co. v. Globe Buttonhole Mach. Go., 10 G. 0. A. 194, 
61 Fed. 958. This is not the fact, on the présent record, with réf- 
érence to any of the patents in discussion hère. However, the discus- 
sion of this question of indefiniteness is only necessary for the purpose 
of supporting Simonds' patents, because the conclusions which we 
hâve reached, as hâve been expressed in this opinion, and will be 
further expressed in it, are that Bundy's patent is not anticipatory 
for any of the purposes of this case. 

A pertinent limitation of the effect of Bundy's patent as antici- 
patory matter was explained by the circuit court for the district of 
Massachusetts in Ford v. Bancroft, 85 Fed. 457, 461, and in the cases 
there cited, expounding the rule that an inventer is entitled to be pro- 
tected to the extent of what he practically accomplishes, and no more, 
and that, in this particular, anticipatory matter which has never gone 
into practical use is to be narrowly construed; because otherwise, as 
said by Mr. Justice Brown in Deering v. Harvester Works, 155 U. S. 
286, 295, 15 Sup. Ct. 118, the effect given to an invention of doubtful 
utility "would operate rather to the discouragement than to the pro- 
motion of inventive talent." 

In considération of the facts which we hâve stated, it would be in 
violation of ail sensible rules to hold that the Bundy device, which, 
at the most, had in view only shaping "buUets and other shot" from 
métal normally plastic, or made plastic, anticipated the very im- 
iwrtant invention of Simonds, as shown in his later patent, and as 
we hâve described it. It is true that the specifl6ation of Simonds' 
patent lacks clearness and deflniteness in other particulars than those 
to which we hâve referred. Among other things, the eomplainant 
maintains that while Bundy exhibited, in connection with the di- 
verging sides of the grooves of his diee, only a cutting edge adapted 
to operate on a plastic métal like lead, Simonds describes "oblique, 
diverging, reducing, and spreading surfaces," of which surfaces some 
are claimed to operate to shape the blank, and others to forge the 
surface. But it is impossible from the spécification, or, indeed, from 
any portion of the proofs in the record which hâve been brought to our 
attention, to discriminate accurately the various éléments of Simonds' 
"surfaces," intended to be represented by the various words, "diver- 
ging, reducing, and spreading." Yet, however this may be, it is plain 
that Simonds not only conceived the idea of forging métal articles 
circular in cross-sectional area, by methods analogous to those of the 
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ordinary power rolls producing métal forgings, but that he also de- 
vised and exhibited in the spécifications and drawings of Ms later 
patent a practical, working machine, necessary and compétent to ac- 
complish Ms idea. 

Looking at this, we miglit even assume that Simonds had been, in 
fact, given the Bundy device and patent, and was f amiliar with them ; 
and yet it would be too plain to require further exposition that there 
was enough of the highest merit in what Simonds accomplished and 
expounded by his later patent, net only over the Bundy device and pat- 
ent, but also over his own ealier patent in suit hère, so far as any- 
thing is sufSciently exhibited by it. Even if there -weve nothing 
of value in Simonds' "oblique, diverging, reducing, and spreading sur- 
faces,"— as to which we hâve explained there is a certain indeflnite- 
ness, — ^yet the application of the laws involved in the dies described 
in Bundy's patent, and in Simonds' earlier patent, to the new use of 
which Simonds' later patent is an exponent, and the arrangement and 
exhibition of the mechanism required to accomplish his purpose, would 
clearly be invention, within the terms of the principles and cases cited 
by the court of appeals for the First circuit in Heap v. Tremont & Suf- 
folk Mills, 27 C. C. A. 316, 82 Fed. 449, 456, et seq. 

It is also convenient in this conrœction to refer to the well-known 
case of Electric Co. v. La Rue, 139 U. S. 601, 11 Sup. Ct. 670, and to 
apply the expressions of Tilghman v. Procter, 102 U. S. 707, 711, to 
the extent of paraphrasing, by saying that, whosoever might hâve 
been engaged in making "bullets or other shot" under the Bundy 
patent, if there were any such, never derived the least hint from 
any phenomenon which Bundy exhibited, intentionally or accidentally, 
in regard to the practical methods of producing forged surfaces, shown 
by Simohds' later patent. If there could be any question of antici- 
pation, it would be as between the Bundy patent and Simonds' earlier 
patent, and not as between either of them and Simonds' later patent. 
We bave, however, shown that Simonds' earlier patent is not sufflcient 
to cover dies for producing sphères, nor Bundy's patent sufQcient to 
cover dies for producing boot calks circular in cross-sectional area. 
Therefore, as, on the whole, we are of the opinion that, so far as con- 
cerns ail the essential issues in this case, there was invention in 
SimcKids' earlier patent over Bundy's device and patent, and invention 
in Simonds' later patent over both, it is unnecessary for us to con- 
sider at length any question of anticipation based on sections 4886 
and 4920 of the Eevised Statutes. 

We hâve no occasion hère to add to the voluminous discussions of 
the patentability of processes, the last of which is found in Westing- 
house V. Power-Brake Co., 170 U. S. 537, 556, 18 Sup. Ct. 707, already 
referred to. Simonds' later invention comes clearly within the stat- 
utory Word "art," in that it involved the application of knowledge 
or science to eflect a desired practical purpose, and did eiïect it; 
and without involving ourselves in those discussions, or in any at- 
tempted exposition of the meaning of the word "method," used by 
Simonds in his claim, we can perceive no reasonable doubt that the 
subject-matter of his later patent is within the constitutional provi- 
80 F,— 14 
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sion, and tlie législation of congress int€flided for the encouragement 
of meritorious inventors. 

The only remaining question on which we need touch grows eut of 
the fact that Simonds was not content with a single patent, but took 
eut the two which are in issue hère. It is pressed on us that Simonds' 
entire invention was covered by the patent which issued the earlier, 
and that, therefore, the second patent is void. This claim gives 
opportunities for discussions in several directions; but we need not 
pursue them, barring, however, the propriety of distinguishing be- 
tween this case and Palmer v. Manufacturing Co., 84 Fed. 454, 457, 
decided by the circuit court for the district of Massachusetts. In 
that case, each of the two patents was really for a machine, the 
machine in the earlier patent merely needing well-known connections 
to accomplish the results of the machine in the la ter patent; so 
that the two patents were clearly for the same subject-matter. But 
the case at bar is not one of this kind, as Simonds' earlier patent was 
clearly for mechanism, and the later one clearly for an art. 

For a long time after Rubber Co. v. Goodyear, 9 Wall. 788, 796, in 
connection with Suffolk Co. v. Hayden, 3 Wall. 313, 378, if not before 
the date of the expressions found in those cases, it was understood 
that an inventer might lawfully divide his invention so far as to 
take out independent patents for tiis machine, his process, and his 
product, provided the applications were ail pending before either pat- 
ent issued, or were pending otherwise under such circumstances 
as to save him from thè abandonment implied in taking out a patent 
for less than his whole invention. This statement is sustained his- 
torically by Judge Coït in Eastern Paper-Bag Ço. v. Standard Paper- 
Bag Co., 30 Fed. 63, although some of the dicta in that case as to 
presumed abandonment may need modification in view of the later 
décisions of the suprême court, — among the rest, Underwood v. 
Gerber, 149 U. S. 224, 230, 13 Sup. Ct. 854, and Deering v. Harvester 
Works, 155 U. S. 286, 296, 15 Sup. Ct. 118. 

The proposition that inidependent patents may certainly be taken 
for the machine, the art, and the product involved in the same funda- 
mental invention, when applications therefor are pending at the same 
time in the patent office, has been very much embarrassed by the 
expressions of Mr. Justice Blatchford in Lock Co. v. Mosler, 127 U. 
S. 354, 861, 8 Sup. Ct. 1148, and in Underwood v. Gerber, vbi supra. 
In each of those cases it appeared that the varions applications were 
filed at différent times in the patent offlce; yet, although ail were 
pending before any patent issued, only the earlier patent was sus- 
tained. In Lock Co. V. Mosler, at page 361, 127 U. S., and page 
1151, 8 Sup. et., Mr. Justice Blatchford observes that, with réf- 
érence to the patent for the "process or method," which was the later 
one issued, there was no patentable invention "when it was applied 
for," in view of the application for the product, which was then pend- 
ing, but on which a patent subsequently issued. Apparently on this 
account, as well as, perhaps, for other reasons, the patent for the "pro- 
cess or method" was held to be invalid. Inasmuch as, under the 
statutes relating to patents, the date of invention is not necessarily 
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the date of the application, it might, perhaps, well be claimed that 
Mr. Justice BlatcMcrd fell into an error in this expression. Never- 
theless, we would, perhaps, be concluded if the facts were the same; 
but, in view of the conclusion which we hâve reached, to the efEect 
that there was invention in Simonds' later patent over anything which 
preceded it, there is no difflculty in sustaining it, notwithstanding 
the expressions of Mr. Justice BlatcMord to which we hâve referred, 
and the décisions of the suprême court in which they resulted, and 
notwithstanding any question which may be raised whether or not 
the law will sustain the division of a fundamental invention in such 
way as to allow distinct patents for a machine, an art, and a product, 
or for two of them, in the manner which we hâve stated. 

We therefore corne to the conclusions that Simonds' earlier patent 
is valid, and bas been infringed, as to the boot calks, with référence 
to which the défendants may be charged jointly, but not as to sphères ; 
and that Simonds' later patent involves invention over anything which 
preceded it, including his own earlier patent; and that it bas been 
infringed by the défendants with référence to boot calks and sphères, 
so far as the défendants may be charged jointly; and a decree will 
be entered in accordance with thèse conclusions. 

Let there be a decree, under rule 21, in accordance with the conclu- 
sions of the court in its opinion passed down this day; ail questions 
of costs being reserved until the final decree. 
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(Circuit Court, W. D. North Oarolina. November 9, 1898.) 

Appeal— Final Jddgment— Condemnation Proceedings. 

In proceedings on a pétition for the condemnation of a riglit of way, 
a judgment sustaining a demurrer to an answer flled by défendant, whicti 
leaves proceedings for tlie appointment of a commission and the assess- 
ment of damages still to be talien by the court, is not a final Judgment 
from which an appeal lies.i 

On Pétition for Leave to Appeal. For former report, see 89 Fed. 
190. 

J. R. Mcintosh, for plaintifl. 
Stiles & Holladay, for défendant. 

SIMONTON, Circuit Judge. The pétition for condemnation being 
before the court, with an answer thereto, the petitioner interposed 
a demurrer to the answer. The demurrer went to the merits, and 
was not formai. After argument, the demurrer was sustained. 
Thereupon, pursuing the provisions of the statute of North Oarolina, 
an order was entered looking to the appointment of commissioners. 
At this stage the défendant filed its pétition for leave to appeal, 

1 As to what decrees and judgments are final, for purposes of review on 
error or appeal in the fédéral appellate courts, see notes to Brnsh Electric Ce. 
V. Electric Imp. Co., 2 C. G. A. 379, and to Trust Co. v. Madden, 17 C. 0. A. 
238, and supplementary note to Prescott & A. C. liy. Co. v. Atchison, ï. & 
S. F. E. Co., 28 C. C. A. 4S2. 
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accompanied by exceptions and assignments of error. The question 
is, is this judgment on the demurrer a final judgment? A judgment 
or decree, to be final, for the purpose of review, must terminate liti- 
gation on the merits, so that on afQrmance by this court the court 
below would hâve nothing to do but to exécute the judgment or 
decree aiready rendered. Bostwick v. Brinkerhoff, 106 U. S. 3, 1 
Sup. et. 15. Illustrating this rule,_ we find in Insurance Co. v. 
Adams, 9 Pet. 571, though the merits bf the cause hâve been substan- 
tially decided, while anything, though formai, remains to be done, 
this court cannot pass on the subject. So, also, in Latta v. Kilbourn, 
150 U. S. 524, 14 Sup. Ct. 201, a decree which refers a case to a mas- 
ter to state an account between the parties, upon which a further 
decree is to be entered, is not final. In Railway Oo. v. Simmons, 
123 U, S. 52, 8 Sup. Ct. 58, a decree establishing the right of a junior 
mortgagee to redeem from a prier mortgage, but not determining the 
amount he must pay, or the amount due on the mortgage, is inter- 
locutory. In The Palmyra, 10 Wheat. 502, a decree for restitution, 
with costs and damages, was held not to be final, as the damages 
were yet to be ascertained. In Chace v. Vasquez, 11 Wheat. 429, 
where a decree for damages was allowed on a libel, and commission- 
ers were appointed to ascertain the amount of damages, it was held 
that no appeal would lie until the commissioners reported, for it was 
not a final decree. The matter seems to be settled by Luxton v. 
Bridge Co., 147 U. S. 341, 13 Sup. Ct. ,356. That was a case of con- 
demnation of land. It came up on writ of error, seeking to reverse 
an order appointing commissioners on pétition for that purpose. The 
court says: 

"The case, throughout, from the application of the corporation for the ap- 
pointment of commissioners to assess damages to the owner of the land pro- 
posed to be taken, until judgment upon the award of the commissioners, or 
upon the verdict of a jury assessing those damages, remains in the circuit 
court of the United States, and under its supervision and control. The ac- 
tion of that court In this case, as in other cases on the common-law side, is 
not reviewable by this court by certiorarl, but only by wrlt of error, which 
does not lie until after final judgment disposing of the whole case, and ad- 
judlcating ail the rights, whether of tltle or of damages, Involved in the litiga- 
tion. The case is not to be sent up in fragments by successive writs of 
error." 

Thèse authorities lead to the conclusion that there is no final judg- 
ment in this case. The pétition for writ of error is refused. 
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(Circuit Court of Appeals, Fourth Circuit. November 1, 1898.) 

No. 268. 

AppkaIi andEbkoh — Pétition for Allowancb— Dismissal. 

A wrlt of error is the only mode by which a judgment at law can be 
brought up for review, but sucb a writ, properly Issued and in the record, 
will not be dismissed because the pétition and order were for the allow- 
ance of an appeal, and not a writ of error. The pétition and order, while 
required by proper practice, are not essential to the jurisdiction of the 
appellate court. 
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S. Same— DiSMissAL— Bill of Exceptions. 

A writ of error will not be dismlssed because of the absence of any blll 
of exceptions, where the only questions In the case are of law, and the 
errors, if any, are apparent of record. 

In Error to the Circuit Court of the United States for the Eastern 
District of North Carolina. 
Motion to dismiss appeal. 

E. K. Bryan, for the motion. 
H. McClammy, opposed. 

Before SIMONTON, Circuit Judge, and MOERIS and BRAWLEY, 
District Judges. 

SIMONTON, Circuit Judge. The appellee interposes a motion to 
dismiss this appeal on the following grounds: (1) That no péti- 
tion for a writ of error has ever been filed or presented, but in- 
stead thereof a pétition for an appeal. (2) That no order has 
been made granting or allowing a writ of error, but the order made 
allows an appeal. (3) That no bond accompanied the pétition, and 
the bond flled subséquent to the order is without surety. (4) That 
the citation was issued before any writ of error waa allowed or is- 
sued. 

There can be no question that the only mode of giving this court 
jurisdiction for the correction of errors in a law case is by writ 
of error. An appeal cannot hâve this resuit. Brooks v. Norris, 
11 How. 204; Barry v. Mercein, 5 How. 103; U. S. v. Curry, 6 How. 
106. In Stevens v. Clark, 18 U. S. App. 584, 10 C. C. A. 379, and 
62 Fed. 321, the law is stated. The suprême court and the circuit 
court of appeals possess no appellate power in any case, unless 
conferred upon them by act of congress. Nor can such jurisdic- 
tion, when conferred, be exercised in any other form or by any 
other mode of proceeding than that which the law prescribes. 
Chief Justice Taney held in Sarchet v. U. S., 12 Pet. 143, that an 
action at law could not be brought to the suprême court by an 
appeal, but must come up on writ of error; in no other way could 
the court get jurisdiction. So, also, we hâve the same conclu- 
sion in Ballance v. Forsyth, 21 How. 389. See, also, Chase v. U. 
S., 155 U. S. 496, 15 Sup. Ot. 174; Nelson v. Huidekoper, 13 0. C. A. 
658, 66 Fed. 616, and 30 U. S. App. 88; U. S. v. Fletcher, 8 C. C. A. 
453, 60 Fed. 53, and 8 U. S. App. 481; U. S. y. Tinsley, 25 U. S. 
App. 266, 19 C. C. A. 515, and 73 Fed. 369. 

In the présent case there is a writ of error, and it is in the record. 
It is true that the pétition is for granting an appeal, and an appeal 
was allowed. But evidently both counsel and court did not under- 
stand that the word was used in its technical sensé, but only as 
a review by an appellate court of the action of the trial court; for, 
when the prayer of the pétition and the action of the court thereon 
were carried out, a writ of error was issued. While it is the prac- 
tice (and one which should never be departed from) to présent a 
pétition to the court when a review is desired, asking for a writ of 
error or an appeal, as the one or other is the appropriate remedy, 
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such pétition and the order thereon are neitlier of them absolutely 
necessary. When the case cornes up, the writ of error gives the 
court jurisdiction. Ex parte Ralston, 119 tJ. S. 613, 7 Sup. Ct. 317. 
In Trust Co. t. Stockton, 18 C. C. A. 408, 72 Fed. 1, it is held that a 
formai pétition for the allowance of a writ of error is not requisite 
to the vesting of the jurisdiction in the circuit court of appeals. 
Therefore, when the writ was tested by the clerk of the circuit 
court, without the filing of any pétition therefor, or the allowance 
thereof by any jodge, but the judge subsequently, and within the 
time limited, signed a bill of exceptions and a citation, held, that 
this was sufQcient to give jurisdiction to the appellate court. Ex 
parte Virginia Com'rs, 112 U. S. 178, 5 Sup. Ct. 421; Davidson v. 
Lanier, 4 Wall. 453. This ground for dismissing the writ cannot 
prevail. 

So also with the other ground, — ^the absence of a bill of excep- 
tions. The errors complained of are errors, if any, patent on the 
record. There is no disputed question of fact, nor any ruling on 
any question of fact. The only question in the case is one of 
law. No bill of exceptions was necessary. Plow Co. v. Webb, 141 
U. S. 623, 12 Sup. Ct. 100; Baltimore & P. E. Co. t. Trustées of Sixth 
Presbyterian Church, 91 U. S. 127; Young v. Martin, 8 Wall. 354; 
Clinton v. Eailway Co., 122 U. S. 469, 7 Sup. Ct. 1268. 

The objections as to the bond cannot be sustained. The bond 
distinctly states that W. C. McQueens signs as surety. It was ap- 
proved by the judge on 18th March, 1898, and the citation bears 
date the same day. The motion is dismissed, with costs. 



CITY OF WILMINGTON v. RICAUD. 
(Circuit Court of Appeals, Fourth Circuit. November 1, 1898.) 

No. 268. 

1. Taxation— Erboneotjb Listing of Propektt bt Corporation— Estoppel. 
The action of the cashier of a national bank in glving In to the officers 
of the clty for taxation against the bank a number of the shares of its 
stock, taxable under the laws of the state to the stockholders, does not 
estop a recelver subsequently appolnted for the bank, but before the 
tax iB paid, from settlng up the mlstake. 

a. Same— Action to Recover Tax Paid. 

Under a statute of North Carolina whleh prohibits the Issuance of an 
Injunction to restrain the collection of any tax, and requires the payment 
of ail taxes levled, but authorizes the brlnging of an action therefor after 
demand, and their recovery back, If found for any reason Invalid or ex- 
cessive, the fact that a board is providéd for the correction of mistakes 
In tax lists does not exelude the right of action to recover a tax paid, 
on thé ground that the property was Ilsted by mlstake. 

In Error to the Circuit Court of the United States for the Eastern 
District of North Carolina. 

This case cornes up on writ of error from the circuit court of the United 
States for the Eastern district of North Carolina. The action was at law. 
and was by stipulation heard by the court without the intervention of a 
jury. The court below found for the plaintiff, and the case is hère on 
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assignments of error. No bill of exceptions is In the record. As the errors 
charged are errors of law on the face of the record (Young v. Martin, 8 
Wall. 354) such bill Is not necessary. 

The First National Banlî of Wilmington was totally insolvent In June, 
1891. The insolveney was declared 24th November, 1891, and on the next 
day W. S. O'B. Kobinson was appointed receiver by the comptroUer of 
the currency. He aeted as such receiver untll 31st December, 1S95, when 
he resigned, and A. G. Ricaud was appointed as his successor. In June, 
1891, one H. M. Bowden, cashier of the banlî, went before the board of tax 
listers or assessors of the city of Wilmington for the purpose of listing 
the taxable property of the bank. He included in this taxable property 
1,096 shares of the capital stoclî, which was thereupon assessed, after mak- 
Ing certain déductions as provided by law, at §55,105, and upon this was 
levied a tax of 1% per cent., amounting to $826.58. The banlj dld not own 
any of its capital stock; indeed, could not be the owner of its own stock. 
Rev. St. U. S. § 5201. But the shares so listed were the property of share- 
holders résidents in said city of Wilmington. 

The law of the state of North Carolina on this subject is as follows (Act 
1891, c. 326, § 42): "That stockholders in every bank shall be assessed on 
the value of the shares in the city where the bank is located for the purpose 
of taxation for the state and shall be listed in the name of the corporation 
by the cashier and the tax due the state shall be paid direct to the state 
treasurer, and that the owners of shares in any bank shall list the value 
of their respective shares in the county, town, precinct, village or city where 
they réside for the purpose of county and school taxation." 

The capital stock of the bank consisted of 2,500 shares, of the par value 
of $100 each, of which résidents of Wilmington owned 1,096 shares. The 
receiver (Robinson) refused to pay this tax. Thereupon levy was threat- 
ened upon the real estate of the bank, and on lOth June, 1896, the re- 
ceiver paid the tax under protest. He then brought this suit for the 
recovery of the money so paid. 

The law of North Oarolina on this subject is as follows: "That no in- 
junction shall be granted by any court or judge in this state to restrain the 
collection of any tax or any part thereof hereafter levied, nor to restrain 
the sale of any property for the non-payment of any such tax, • « * but 
in every case the person or persons claiming any tax or any part thereof, 
to be for any reason invalid * * * who shall pay the same to the tax 
collecter or other proper authority in ail respects as though it was légal and 
valid, such person may, at any time, * * * after such payment, demand 
the same ♦ * • from the treasurer of the state or of the county, city or 
town for the benefit or under the authority or by the request of which the 
same was levied, and if the same shall not be refunded * ♦ • may sue 
such county, city or town for the amount so demanded, * * • and if upon 
the trial it shaJl be determined that such tax or any part thereof was levied 
or assessed for an illégal or unauthorized purpose or was for any reason 
invalid or excessive, judgment shall be rendered therefor, with interest." 
The laws of North Carolina provide the means of correcting mistakes made 
in listing property for taxation. Laws 1891, c. 326, § 25. The board of 
assessors meet on the second Monday in July, and rectify the tax list and 
valuation reported to them. This power does not preclude the relief pro- 
vided in the same chapter, quoted above. 

Suit having been brought, the case was submitted to the judge without 
a jury, and he found for the plaintiff. 

H. McClammy, for plaintiff in error. 
E. K. Bryan, for défendant in error. 

Before SIMONTON, Circuit Judge, and MOEKIS and BRAWLEY, 
District Judges. 

SIMONTON, Circuit Judge (after stating the facts). It is very 
clear that there was a grave mistake made in the matter of listing 
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thèse sharés. The bank did not own one of them. tJnder the law 
of North Carolina, it was not the duty of the bank to list them. It 
was the express duty of each shareholder to list his own shares. Non 
constat, from anything appearing in the record, that each shareholder 
did not do his duty in this regard, and the presumption is that he did. 
The cashier had no right to list thèse shares in the name of the bank, 
and he, to say the least, was in gross error when he did so. The city 
clerk labored under grave mistake when he accepted it. The consé- 
quences of the mistake are that the gênerai funds of the bank hâve 
been used towards the exonération of a part of the shareholders, to 
the détriment not only of the other shareholders, but to the loss of 
the creditors of this insolvent corporation. The immédiate resuit 
of the mistake is that the city of Wilmington is in possession of this 
money. 

The only question in the case is, iS the receiver estopped from setting 
up this mistake? Evidently the law in North Carolina recognizes 
that a mistake can be made in listing property for taxation. And 
the taxpayer who, or whose agent, bas made the mistake is not es- 
topped from showing it. This is shown by the provision of the law 
above quoted, under which mistakes can be corrected and tax lists 
verified. Under the law of Massachusetts the bank itself would not 
hâve been estopped. Dunnell Mfg. Co. v. Inhabitants of Pawtucket, 
73 Mass. 277. In this case a manufacturing corporation was taxed 
in the town in which its real estate was situate, not only for such 
real estate and machinery, but also for ail its stock in trade and other 
Personal property. TJnder the law it was liable for the tax on the 
real estate and machinery, but its personal property was assessed in 
the tax on the shares in the company. The clerk of the corporation, 
not knowing this, or disregarding it, sent in a statement of Its tax- 
able property, — ail of its assets, — and it was contended that the cor- 
poration was estopped from denying it. The court held otherwise, 
and that the corporation could recover back the excess paid. The 
gênerai princïple is stated in City of Charlestown v. County Com'rs of 
Middlesex, 109 Mass. 270. "One who, by mistake of his rights, re- 
turns to the assessors as liable for taxation a list of property which 
by law is exempt, is not thereby estopped to claim an abatement of 
the tax." Judge Cooley, in his work on Taxation (page 360), states 
this as the gênerai doctrine, although some of the cases do not seem 
to go so far. 

The mistake of the cashier shonld not estop the bank. He was the 
agent of the bank to list its property for taxation. He had no au- 
thority or semblance of authority to list as its property the shares of 
the Wilmington stockholders, nor to assume for the bank the pay- 
ment of their tax ont of the bank's funds. The law of the state of 
North Carolina providing that state taxes should be paid by the bank, 
but that municipal taxes should be paid by shareholders in the munic- 
ipality of their résidence, laid down a rule of public policy. 

Even were the bank estopped by the action of the cashier, the re- 
ceiver would not be estopped. The receiver is appointed for the bene- 
fit of creditors. He takes the property in trust for creditors. Scott 
T. Armstrong, 146 U. S. 499, 13 Sup. Ct. 148. He must protect the 



TBOTONIA INS. CO. V. EWING. 217 

interest of the creditors. The cashier was not his agent, nor would 
the représentations of the cashier bind Mm. It is to be remembered 
that it was not the bank that finally paid the tax, but the receiver, 
who, acting for the creditors, paid the tax under protest to prevent 
the sale of real estate in his hands. The receiver succeeds to the 
rights of the creditors as well as to the rights of the insolvent bank. 
Beach, Rec. § 450. 

The counsel for the appellant urges upon this court that the ap- 
pellee had his remedy under the laws of North Carolina, and a mode of 
correcting the mistake provided for him. But evidently the législa- 
ture did not consider the action of the commissioners final, in cor- 
recting or ref using to correct a mistake, for they give a right of action 
to recover back money illegally or irregularly paid, or "if the tax 
or any part thereof was levied or assessed for an illégal or unauthor- 
ized purpose, or was, for any reason, invalid or excessive." 

So, also, he presses on this court a Une of cases, of which Mariot 
V. Hampton, 7 Term R. 269, is the leading case, which holds that, 
after the payment of money under légal process, bare protest at the 
time of payment will not justify a recovery of it back. It would 
seem, however, that it was for the purpose of mitigating this harsh 
rule that the statute of North Carolina was passed giving a right of 
action in such cases, and, at the same time, taking away the remedy 
of injunction to prevent the enforcement of the illégal tax. But in 
the présent case the receiver paid the money as the only course left 
open to him, and entered his protest as notice that he would avail 
himself of the right of action to recover it back, secured to him by 
the state statute. No error appears in the circuit court decree. It is 
affirmed. 



TEUTONIA INS. CO. v. EWING et al. 
(Circuit Court of Appeals, Slxth Circuit November 9, 1898.) 

No. 584. 

1. Insurance — Powers of Agent to Bind Company — UNDisciiOsBD Limita- 
tion OF AUTHOKITY. 

A limitation upon tlie authority of a gênerai agent of an insurance Com- 
pany, having power to malie contracta of Insurance for tlie company, 
will not relieve it from liability on a policy issued by such agent, 
although in violation of such limitation, where the insured had neither 
actuEtl nor constructive hotice of the limitation. 

S. Pbincipaii and Agent— What Constitutbs Asbnct. 

An insurance agent, not being able to furnish Insurance to an applicant, 
asked and obtained permission to obtain it for him from another agency; 
stating that, by an arrangement between them, he would in that case be 
entitled to a share of the commission. He so obtained the insurance, and 
recelved a part of the commission. Held, that he was not the agent of the 
Insured in the transaction, and that the latter was not chargeable with 
notice of a fact communicated to him. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

This was a suit on an insurance policy. The bill of exceptions shows that 
on November 21, 1895, Gerstle Bros, executed a deed of assignment for the 
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benefit of eredltors to the plalntlffs, Ewing aad Solinsky, trustées, conreying, 
among other thlngs, thelr stoèk of goods In their store In Pulaskl; that cer- 
tain eredltors flled bllls In chancery attacking the assigument, and attached 
the stock of goods, and plaintiffs were appointed recelvers In thèse suits 
NoTember 22, 1895; that thereafter Ewlng and Solinsky, as trustées and re- 
celvers, applled to Harwood & Crockett, Insurance agents at Pulaskl; for addi- 
tlonal Insurance on the stock of goods to the amount of $7,500; that Har- 
wood & Crockett were unable to grant, and declined, further Insurance in 
the companies represented by them, because they were carrying full Unes on 
the property at rlsk; that N. A. Crockett, one of the firm, then requested 
plalntlffs to let hlm place the Insurance wlth some other agency, stating that, 
under an arrangement wlth the Insurance agents In Pulaskl, hls firm would 
get half of the commissions on business thus placed by them; that tbis was 
assented to by plalntlffs; that he applled to Oaks &Abemathy, Insurance 
agents at Pulaskl, for the grantlng of such additlonal Insurance of $7,500; 
that he went to thelr office for that purpose, and he and J. T. Oaks, eue of 
the partners, examlned the poUcy reglster of the défendant company, whlch 
Oaks & Abernathy represented, and a letter of instructions Issued by it, con- 
talnlng prohlblted risks; that among other rlsks prohlblted was the follow- 
ing, "ail property in liquidation"; that Crockett and Oaks agreed that the 
risk offered was not wlthin the prohibition; that thereupon Oaks, as agent 
of the défendant company, Issued to Ewlng and Solinsky, as trustées and 
recelvers, Insurance on the goods for $2,500, to date from noon on November 
23, 1895, in considération of a payment of $37.50; that Oaks & Abernathy 
paid Harwood & Crockett half of their commissions. In accordance with the 
agreement already referred to; that there was no proof that plaintilïs ever 
saw the dèfendant's letter of Instructions to its agents, or were ever Inf ormed 
as to its contents; that on the night of November 23, 1895, the stock of goods, 
then of a cash value of $23,930.51, was partially destroyed by flre; that the 
plalntlffs furnished proper and sufflclent proof of loss; that the daily report 
of the Insurance by Oaks & Abernathy was not received by the défendant 
company untll after it had received notice by wlre of the loss, when It denied 
liablUty, and gave as its reasons that its agents were instructed not to Insure 
property in liquidation; that Harwood and Crockett were cashier and as- 
sistant cashier of the People's National Bank, of which Ewlng and Solinsky 
were directors; and that Harwood & Crockett had looked after the transfer 
of other Insurance policles on the stock Issued to Gerstle Bros., before the 
assignment, from the assignors to the trustées. The court left the issues 
to the jury, and the jury found for the plalntlffs. Exceptions were taken to 
several parts of the charge by the trial court, but, in the view whlch this 
court takes of the case, it is unnecessary to set ont the charge or the excep- 
tions. 

Albert Marks, for plaintiff in error. 
Joseph T. Allen, for défendants in error. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge (after stating the facts). Oaks & Abernathy 
were agents of the défendant insurance company to make con- 
tracts of insurance. By a letter of instructions, of which the 
plaintiffs had no actual knowledge, their gênerai agency to insure 
property was limited. The limitation will not relieve the défend- 
ant, therefore, from liability for the act of its agents, though in 
violation of it, unless it can show that the plaintiffs are to be 
charged with constructive notice of the limitation, by reason of the 
other circumstances disclosed. The argument on behalf of the 
insurance company is that Crockett was the agent of the plaintiffs 
in obtaining the insurance, and that, as Crockett was advised by 
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Oaks of this limitation, the plaintiffs are charged with knowledge 
of it. Upon the facts stated, we do not think that Crockett was 
the agent of the plaintiffs in procuring this insurance. He stated 
to the plaintiffs that there was an arrangement between the agents 
of the différent insurance companies in Pulaski, by which, if one 
brought business to another, they would share commissions, and 
that he wished the opportunity to take this business to some other 
agency, so that he might share the commission. This did not make 
Harwood & Crockett the agents of the plaintiffs. They were merely 
insurance solicitors. It may be — we do not décide the point — that 
Crockett was not the agent of the insurance company. He might 
hâve been the agent of neither party. He really was the agent of 
the agents of the défendant. He was their soliciter of insurance. 
The compensation for his services had been agreed upon in advance. 
The plaintiffs were advised by Crockett that this was the capacity 
in which he was acting, and so was Oaks. When, therefore, the 
insurance policy contract was brought by Crockett to the plaintiffs, 
he was bringing it, not as their agent, but as the agent of the rep- 
résentatives of the défendant- company who paid him. His knowl- 
edge could not, therefore, be charged to the plaintiffs. Errors, if 
any, in the instructions of the court to the jury, could not hâve been 
prejudicial to the défendant below, because the plaintiffs were 
entitled, as a matter of law, to the verdict. Judgment afQrmed 



THOMPSON V. SELIGMAN et al. 

(Circuit Court, S. D. New Yorli. November 18, 1808.) 

Pleading— Denial on Information and Bblief — TVhen Insofficient. 

An answer whicli sets up as a eounterclaim an alleged loan of money 
by défendant to plaintifC, and an account stated between them therefor, 
allèges facts presumptlvely wltbin the perscnal knowledge of plaintiff, 
and a reply containing only a gênerai déniai on information and belief, 
and verified on belief only, !s insufflcient as an answer to tlie eounterclaim, 
and is demurrable. 

On Demurrer to Eeply. 

Robert G. Ingersoll, for plaintiff. 
George W. Seligman, for défendants. 

WHEELER, District Judge. The answer sets up a eounterclaim 
against the plaintiff for money loaned, with interest, amounting to 
$3,056.67, November 25, 1889, whereupon an account was stated be- 
tween the plaintiff on the one side and the défendant James Selig- 
man, with a co-partner, since deceased, on the other side, "and upon 
such statement a balance of |3,056.67 was found to be due on the 
said 25th day of November, 1889, from the said plaintiff to this de- 
fendant," etc. The reply is that the plaintiff, "upon information and 
belief, dénies each and every allégation therein contained," verified by 
his oath "that the same is true of his own knowledge, except as to the 
matters therein stated to be alleged on information and belief, and as 
to those matters he believes it to be true," which is demurred to upon 
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the ground that it "îs insufficient in law upon the face thereof"; and 
the cause has now been heard upon this demurrer. The reply stands 
as an answer to the cause of action stated in the counterclaim re- 
quired to be verifled, and the question hère now is whether it is suffi- 
cient as such answer. The loan of money, and the statement of the 
account of it between the parties, implies personal transactions to 
the knowledge of the plaintiff. The answer does not deny the knowl- 
edge, nor set it forth, nor explain the want of it. It is well laid down 
in the Encyclopaedia of Pleading and Practice, with référence to this 
kind of procédure, that: 

"Although the déniai of knowledge or Information la an authorized form of 
déniai, it is by no means absolute or universal. The true distinction to be 
observed In determining when a défendant may avall hlmself of tbe privilège 
accorded to him of answerlng In the qualifled form allowed by the Code, and 
when he must positively admit or deny the allégations, is to inquire whether 
the facts alleged are presumptively within the defendant's linowledge. If 
they are, he cannot avail himself of this form of déniai." 1 Bnc. of PI. & 
Prae. 811, and cases cited. 

In this view this reply does not seem to be sufflcient. This is said 
in argument to be merely such an objection to the vérification of the 
reply as should hâve been made by a motion to dismiss, but the reply 
seems to lack the substance required in an answer to such a cause 
of action, and to be well met by the demurrer. Demurrer sustained. 



BLUM et al. V. WIDDICOMB et al. 

(Circuit Court, W. D. Miehlgan, S. D. November 9, 1898.) 

Pakties— SniT TO Rbcoteb Penalty— Construction of Statdtb. 

2 How. Ann. St. Mich. § 8429, providing that suits for penalties shall 
be brought In the name of the state, relates only to penalties proper, im- 
posed as punishment for some act deemed to be an oiïense agalnst the 
state, and does not apply to an action brought upon a provision of a 
statuts creating a liability in favor of a prlvate Individual in excess of 
actual compensation, whlch is a remédiai action, and may be brought by 
the individual entitled to the recovery, though the same statute imposes 
a penalty as a punishment for the same act in Its character of an offense 
against the state. 

This was an action brought to charge individually the directors of a 
corporation for a debt of the latter, grounded upon their failure to 
make proper annual reports to the secretary of state, as required by 
the statute of Michigan, which statute imposes a personal liability for 
such failure. On demurrer to déclaration. 

Cahill & Ostrander, for plaintiffs. . 
Kingsley & Kleinhans, for Bonnell and Hackley. 
Butterfleld & Keeney, for Putman and Barnhart. 
Fitzgerald & Barry, for défendant Morton. 

SEVEKENS, District Judge. I think the demurrer to the plain- 
tifif's déclaration in this case must be overruled. The essential 
ground on which the demurrer rests is the proposition, contended 
for by counsel for the défendants, that section 12 of Act No. 232 
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of the Public Acts of Micbigan for 1885, which was enacted to pro- 
vide such a remedy as the plaintiffs are now pursuing, is pénal in 
its cliaracter. Upon the assumption of this proposition it is further 
contended: First, that the action, being for a penalty, should be 
brought in the name of the state, in accordance with the provisions 
of section 8429, How. Ann. St.; secondly, it is urged that the law of 
1885, in force at the date when the supposed liability was incurred, 
bas been repealed by subséquent statutes, — Act No. 164 of the 
Public Acts of 1895, and Act No. 250 of the Public Acts of 1887, 
which are amendments of the law of 1885. Hence it is contended that, 
the original statute being no longer in force, the right to sue for the pen- 
alty imposed by the former law is gone, in accordance with the doctrine 
applicable in that respect to pénal actions. In my opinion, the error is 
in the fundamental proposition, which ignores the distinction between 
the various significations in which the word "pénal" is employed in 
légal expression. In its primary sensé it has référence to punish- 
ment, and, as applied to statutes, refers to such as impose punish- 
ment for offenses against the state. In another sensé, the word 
has been employed to characterize statutes which aflord a remedy 
to private parties, where the remedy is given in excess of the com- 
mon law and exact compensation for the injury to be redressed. 
Such statutes are sometimes denominated pénal, and are sometimes 
characterized as being in the nature of pénal statutes. Sometimes, 
as in this case, the same statute has the double aspect of not only 
imposing a liability in favor of a private individual which is in 
excess of exact compensation, but also imposes a penalty proper, 
which is intended as a punishment for the act in its character of an 
offense against the state; but each provision is distinct in its na- 
ture, as much so as if in separate statutes. Proper attention to the 
above-stated distinction solves the questions which are involved. 
The particular provision of the statute on which the action is f ound- 
ed does not impose a penalty for an offense against the state, but 
gives a remedy to private persons who are supposed to hâve suf- 
fered injury from the wrongful act complained of. Section 8429, 
How. Airn. St., above referred to, provides that suits for penalties 
shall be brought in the name of the state, and relates only to pen- 
alties proper, — that is to say, such as are imposed for the purpose 
of punishing some act deemed to be an offense against the state. 
Actions brought upon the remédiai provisions of a statute are prop- 
erly brought in the name of the person injured. The recovery in 
such case is not to the state, nor for its benefit; in fact, the state 
has no concern with it. Thèse considérations réfute also the sec- 
ond ground of demurrer above stated. It is a matter of some doubt 
whether the original law should be treated as repealed by the 
amendments. The reasoning of Judge Montgomery in delivering 
the opinion of the suprême court in Bank v. Peirson (Mich.) 70 N. 
W. 901, makes it quite uncertain, to say the least, whether that 
court would hold that the latest amendments would effect a repeal 
of the old law. But it is not necessary, in my judgment, to déter- 
mine whether the later acts reppal the original act or not, for, if the 
remedy is a private one, under the distinction above stated, thp repeal 
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of the law after the liability had been incurred would not discharge 
the défendants from their liability. Without going more into dé- 
tail, the conclusion is that the demurrer should be overruled. The 
défendants will bave leave to plead, if they shall so elect. 



BOAED OF COM'HS OF SEWARD COUNTY, KAN., v. ^TNA LIFE 

INS. CD. 

(Circuit Court of Appeals, Eightli Circuit October 24, 1898.) 

No. 1,054. 

1. Municipal Bonds— Estoppel by Récitals— Refunding Bonds. 

Under the constitution and statutes of Kausas, which vest tlie board of 
commissioners of a county with the power to settle and allow claims 
against it, a récital in bonds issued by a county that they were issued by 
the county board in accordance with the provisions of a statute author- 
izing counties to refund their Indebtedness is a représentation that the 
debt refunded was just and valid; and, as against an innocent purchaser 
of such bonds in relianee upon this représentation, the county is estopped 
from denying it for the purpose of def eating their collection. 

3, Samb — Législative Powbks. 

ïhe power to borrow money, to incur indebtedness, to make contracts, 
and to issue bonds, on behalf of the people of the state, or on behalf of 
any political subdivision thereof, are ail essentially législative powers, 
which it is the province of the législature to exercise itself, or to delegate 
to municipal or quasi municipal corporations, to be exercised free from 
every restriction not expressly imposed by the constitution of the state 
or the inaliénable rights of man. 

8. Bamb— Constitutional Provisions. 

ïhe provision of the constitution of Kansas prohibiting the contracting 
of any debt by the state, with certain exceptions, unless authorized by a 
direct vote of the electors, bas no application to the debts of counties or 
munlcipalities. 

4. Samb— Power to Issue Refunding Bonds. 

ïhe constitution of Kansas imposes no limitation upon the authority of 
the législature to authorize the board of commissioners of a county to re- 
fund its indebtedness by the issuance of bonds, but, on the contrary, by 
providing that the législature "may confer upon tribunals transactlng the 
business of the several counties such power of local législation and ad- 
ministration as it shall deem expédient," directly empowers it to author- 
ize such action, which is not the création of a new debt, but only a matter 
of fiscal administration. 

6. Same— Nature of Indebtedness Refunded. 

County warrants are prima facie proof of the validity of the debts they 
évidence, and afCord a légal basis for refunding bonds issued under Laws 
Kan. 1879, c. 50, authorlzing counties to refund their "matured or ma- 
turing indebtedness of every kind and description whatever." 

6. Samb— Construction op Statutes— Spécial Act. 

Laws Kaa. 1879, c. 50, gave authority to ail counties and other mu- 
nicipal subdivisions of the state to refund their indebtedness, without 
limitation of amount. By an amendment of such law March 9, 1891, It 
was provided that except for the refunding of outstanding bonds or ma- 
,tured coupons, or judgments thereon, no bonds should thereafter be is- 
sued under its provisions where the total bonded indebtedness would 
thereby exceed 5 per cent, of the assessment of the municipality. ïhe 
bonded indebtedness alone of Seward county at that time exceeded such 
limit. By Laws 1893, c. 114, the board of commissioners of Seward 
county was authorized and empowered "to refund any and ail outstand- 
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ing indebtedness exlsting on May 1, 1891, and still unpaid." Held, that 
the latter act did not conflict with, nor operate to repeal, the gênerai law, 
as to Seward eounty, but merely to except such county from the limita- 
tion Imposed by the amendaient of 1891, so far as it applied to the in- 
debtedness then exlsting, and to confer upon that county the additional 
privilège of refunding such indebtedness. 

7. Samb— Validity of Spécial Act. 

The latter act Is not Invalld under the provision of the Kansas consti- 
tution prohibiting the enactment of a spécial law where a gênerai law 
could be made applicable; the détermination of the necessity for spécial 
législation being within the exclusive province of the législature, under 
the décisions of the suprême court of the state. 

8. Construction of Statutes— Two Acts on Bame Subject. 

When there are two acts upon the same subject, they must stand to- 
gether, If possible; if the two are répugnant in any of their provisions, 
the later act opérâtes as a repeal of the earlier one, so far, and only so 
far, as its provisions are répugnant to those of the earlier act. 

9. Same— General and Spécial Laws. 

Privilèges granted by spécial act are not affected by Inconsistent gên- 
erai législation on the same subject, but the spécial act and gênerai laws 
must stand together, the one as the law of the particular case, and the 
other as the gênerai law of the land. 

10. Same. 

Ail statutes In pari materla are to be read and construed together, as if 
they formed part of the same statute, and were enacted at the same time. 

In Error to the Circuit Court of the United States for the District 
of Elansas. 

S. S. Ashbaugh (T. A. Scates, on brief), for plaintiff in error. 
0. H. Bentley and Rudolph Hatfield, for défendant in error, 

Before SANBOEN and THAYER, Circuit Judges, and SECŒÎAS, 
District Judge. 

SANBOEN, Circuit Judge. This is a writ of error challenging a 
judgment which sustained a gênerai demurrer to the answer of the 
plaintiff in error, the board of county commissioners of Seward county, 
in the state of Kansas, and granted to the J5tna Dfe Insurance Com- 
pany, the défendant in error, the recovery it sought. The action was 
brought to enforce payment of coupons eut from refunding bonds of 
Seward county, some of which were issued under chapter 50 of the 
Laws of Kansas of 1879 (Gen. St. Kan. 1889, par. 464), and others 
under chapter 114 of the Laws of Kansas of 1893. The pleadings con- 
ceded that the défendant in error purchased the bonds and coupons for 
value before maturity; and, while the answer con tains an averment 
that the insurance company knew the facts on which the varions dé- 
fenses are founded, it is not claimed that it ever had any other no- 
tice or knowledge thereof than that with which it is chargea by the 
law, and the existence of the record of the proceedings which resulted 
in the issue of the bonds. The answer pleads many défenses, but 
the opinions of this court and those of the suprême court of Kansas 
contain repeated statements of the reasons why they cannot prevail. 
It would be an idle task to recite them again hère. SulHce it to say, 
in déférence to the zeal and ability of counsel, we hâve again examined 
those décisions, only to be confirmed in the views there expressed; 
and we shall content ourselves in this case with a brief statement of 
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the propositions on which they rest, and a référence to the cases in 
which tiiey were rendered. 

1. The bonds from which thèse coupons were eut were issued to 
refund debts evidenced by county warrants, and one défense is the 
customary one in cases of this Itind, that the — 

"Oounty warrants were utterly null and vold, and had been issued contrary 
to law, and for purposes not authorlzed by law, and neyer bave been, and 
were not then, a légal Indebtedness against sald county." 

The General Statutes of Kansas provide that: 

"The powers of a county as a body poUtlc and corporate shall be exerdsed 
by a board of county commlssJoners." "The board of county commissioners 
of each county shall hâve power at any meeting » • * second, to examine 
and settle and allow ail accounts chargeable against the county; and when 
80 settled they may issue orders therefor as provlded by law." Gen. St. 
Kan. 1889, pars. 1613, 1630. 

The acts of the législature of Kansas under which thèse bonds were 
issued authorized the county to refund its indebtedness. Each of 
the bonds contained a récital of the refunding act, and a certiflcate to 
the effect that ail acts, conditions, and things required to be done 
précèdent to and in the issuing of said bonds had been properly done, 
had happened, and had been performed in regular and due form as 
required by law. Each bond recited that the board of county com- 
missioners of Seward county had caused it to be signed by its chair- 
man, and to be attested and registered by the county clerk, and it 
was so signed, attested, and registered. Under the statutes referred 
to, the power was vested in and the duty was imposed upon the board 
of county commissioners to ascertain and décide whether or not the 
warrants refunded evidenced a valid debt before they issued thèse 
bonds. The issue of the bonds was a représentation by the county 
to ail the world that the debt refunded was just and valid, and, when 
an innocent purchaser had paid for thèse bonds in reliance upon this 
représentation, the county was estopped from denying it for the pur- 
pose of defeating their collection. "A municipal corporation is es- 
topped from defending an action by an innocent purchaser to collect 
its negotiable bonds, which recite that they were issued for the 
purpose of funding the bonds, warrants, or floating debt of the corpo- 
ration, either on the ground that the warrants or bonds which they 
were issued to satisfy were void, or that the apparent debt which 
they were issued to pay was flctitious." City of Huron v. Second 
Ward Sav. Bank, 30 C. C. A. 38, 86 Fed. 272, 275, 277; National Life 
Ins. Co. of Montpelier v. Board of Education of City of Huron, 10 
C. C. A. 637, 644, 62 Fed. 778, 785, and 27 IJ. S. App. 244, 255; West 
Plains Tp. V. Sage, 16 C. C. A. 553, 557, 69 Fed. 943. 946, and 32 U. S. 
App. 725, 733; Board v. Howard, 27 C. C. A. 531, 533, 83 Fed. 296, 298. 
and 49 U. S. App. 642, 645; Jasper Co. v. Ballou, 103 U. S. 745, 752; 
Commissioners v. Beal, 113 U. S. 227, 240, 5 Sup. Ct. 433; Cairo v. 
Zane, 149 U. S. 122, 137, 13 Sup. Ct. 803; Ashley v. Board, 8 C. C. A. 
455, 466, 60 Fed. 55, 66, and 16 U. S. App. 656, 675; City of Cadillac v. 
Woonsocket Sav. Inst., 7 C. C. A. 574, 578, 58 Fed. 935, 939, and 
16 U. S. App. 546, 558. For ail the purposes of this case, therefore, 
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the debts evidenced and refunded by thèse bonds must be deemed to 
hâve been the just obligations of the county. 

2. Another défense urged Is that ail the bonds and coupons were 
void because they were issued without a vote of the electors of the 
county. The syllogism is: The debts refunded were fictitious, and 
did net bind the county. The législature had no power, under the 
constitution, to create a debt of the county without a vote of its 
electors. Therefore the refunding bonds by which the législature at- 
tempted to create such a debt were issued without authority, and are 
void. The argument fails because the major premise is untrue. The 
county is estopped from contending that the debts refunded were in- 
valid, and for ail the purposes of this action they were légal and 
binding obligations of the corporation. Moreover, the législature 
did not issue, and did not attempt to issue, thèse refunding bonds. It 
merely permitted the county itself to do so, through the agency of 
that board, by whose action alone it can-exercise any of the powers of 
a body politic or corporate under the system of government adopted 
by the state of Kansas. Const. Kan. art. 2, § 21; Gen. St. Kan. 
1889, par. 1613. It is to this board that the législature of Kansas 
has committed the duty of making contracts, of levying taxes, and of 
auditing and allowing the obligations of the county. Why can it not 
also intrust it with the authority to change the debts it allows, from 
warrants to bonds? The answer of counsel for the county is that it 
cannot do so because the constitution of Kansas contains thèse pro- 
visions : 

"AU poUtlcal power Is Inhérent in the people, and ail free governments are 
founded on thelr authority, and are Instituted for their equal protection and 
benefit. No spécial privilèges or immunities shall ever be granted by the 
législature which may not be altered, revolted, or repealed by the same body, 
and this power shall be exercised by no other tribunal or agency." "This 
enumeration of rights shall not be construed to impair or deny others re- 
tained by the people." Bill of Rights, §§ 2, 20. "No debt shall be contracted 
by the state except as herein provided, unless the proposed law for creating 
such debt shall first be submitted to a direct vote of the electors of the state 
at some gênerai élection; and if such proposed law shall be ratifled by a 
majority of ail the votes cast at such gênerai élection, then it shall be the 
duty of the législature next after such élection to enact such law and create 
such debt, subject to ail the provisions and restrictions provided in the pre- 
cedlng section of this article." Article 11, § 6. "The législature may confer 
upon tribunals transacting the county business of the several counties, such 
power of local législation and administration as it shall deem expédient." 
Article 2, § 21. 

There is, however, no restriction hère upon the power of the légis- 
lature to authorize a board of county commissioners, or any other 
agents it may sélect, to refund the debts of a county. The limitation 
found in section 6 of article 11 is expressly confined to debts of the 
state, and has no possible référence to those of municipal or quasi 
municipal corporations. On the other hand, the express grant of 
authority to the législature to confer upon the county boards such 
powers of local législation and administration as it shall deem ex- 
pédient, by section 21 of article 2, is clear and full, and the exchange 
of county warrants or any other évidences of debt for county bonds 
is nothing but an act of fiscal administration, Even if it were more, 
90 F.— 15 
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the power to levy taxes upon any of the property of the state, to build 
school houses, roads, court houses, and to make other public improve- 
ments at the expense of the people; the power to borrow money, to 
incur indebtedness, to make contraets, to issue bonds on behalf of the 
people of the state, or on behalf of any political subdivision thereof , — 
ail thèse are essentially législative powers, which ît is the province 
of the représentatives of the people assembled in the législature to 
exercise themselves, or to delegate to municipal or quasi municipal 
corporations, to be exercised free from every restriction not expressly 
imposed by the constitution of the state, or the inaliénable rights of 
man. The constitution of Kansas imposed no limitation upon the 
authority of the législature of that state to refund the debts of the 
county of Seward, or upon its power to authorize the boàrd of county 
commissioners of that county to do so, and the acts of that board in 
refunding the debts of that county without a vote of its electors were 
neither unconstitutional nor invalid. Travelers' Ins. Co. v. Oswego 
Tp., 7 C. 0. A. 669, 678, 59 Ped. 58, 66, 67, and 19 U. S. App. 321, 335, 
and casés there cited; Board v. Howard, 27 C. C. A. 531, 534, 83 Fed. 
296, 299, and 49 U. S. App. 642, 646; Kiley v. Garfield Tp. (Kan. 
Sup.) 49 Pac. 85; Id., 54 Kan. 463, 38 Pac. 560. 

3. It is contended that the bonds issued under chapter 50 of the 
Laws of 1879 are void because the act did not authorize the refunding 
of county warrants. County warranta are prima facie proof of the 
validity of the debts they évidence. Speer v. Board, 32 C. C. A. 
101, 88 Fed. 749, 756; Wall v. Monroe Co., 103 U. S. 74, 77; 
Thompson v. Searcy Go., 6 C. C, A. 674, 679, 57 Fed. 1030, 1036, and 
12 U. S. App. 618, 627; Board v. Sherwood, 11 C. C. A. 507, 511, 64 
Fed. 103, 107, and 27 U. S. App. 458, 464; Commissioners v. Keller, 
6 Kan. 511, 523. And the plaintiff in error is estopped by the issue 
of the bonds and the récitals they contain from questioning the legal- 
ity of the debts refunded by them. Chapter 50 of the Laws of 
1879 provides: 

"Tliat every county • • • Is hereby authorized and empowered to com- 
promise and refund its matured and maturing indebtedness of every kind 
and description whatsoever, tipon sucli terms as ean be agreed upon, and to 
Issue new bonds with seml-annual interest coupons attaclied In payment of 
any sums so compromlsed." 

The debts refunded were either matured or maturing debts of some 
kind or description, and were theref ore expressly included in the terms 
of the act, whether they were evidenced by bonds, judgments, war- 
rants, or simple contracta. Board v. Howard, 27 C. C. A. 531, 534, 
83 Fed. 296, 299, and 49 U. S. App. 642, 646; Riley v. Garfield Tp. 
(Kan. Sup.) 49 Pac. 85; Id., 54 Kan. 463, 38 Pac. 560. 

4. It is claimed that the bonds issued under chapter 114 of the 
Laws of 1893 are void because the bonded indebtedness of Seward 
county was in excess of the limitation prescribed by section 2 of 
chapter 163 of the Laws of 1891 when they were issued. This was 
the state of the case when the act of 1893 was passed, and when 
thèse bonds were issued under it: In 1879 the législature of Kan- 
sas had enacted a gênerai law, applicable to every county, every 
ciiy, every township, and every school district in the state, which au- 
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thorized tbem to refund their debts, and to issue bonds therefor, with- 
out any limitation of the amount. Chapter 50 of the Laws of 1879 
(Gen. St. Kan. 1889, par. 464). In 1891 the législature amended 
that law by adding this proviso: 

"And pro-vided further, that except for the refunding of outstanding bonds 
or matured coupons thereof, or Judgments thereon, no bonds of any class or 
description shall hereafter be issued where the total bonded indebtedness of 
such county or township wonld thereby exeeed flve per cent, of the assessment 
for taxation as shown by the last flnding and détermination by the proper 
board of equalization." Laws 1891, c. 163, § 2. 

The bonded indebtedness of Seward county exceeded 5 per cent, of 
its assessed valuation, so that under this amendaient it could not re- 
fund any part of its debt that was not already evidenced by bonds 
or coupons. Thereupon the législature passed chapter 114 of the 
Laws of 1893, which is a spécial law, entitled "An act authorizing 
Seward county, Kansas, to refund its outstanding indebtedness ex- 
isting on May Ist, 1891, and still unpaid," and which pro vides that: 

"The board of county commissloners of Seward county, Kansas, is hereby 
authorized and empowered to refund any and ail outstanding indebtedness 
existing on May Ist, 1891, and still unpaid by issuing bonds to the holders of 
such outstanding indebtedness." 

This act contains six sections, and prescribes the method in which 
the bonds shall be issued and paid, and is in itself complète, inde- 
pendent, and effective. The purpose and effect of this enactment 
are plain, and the terms used to accomplish them are free from ail 
ambiguity. They were to enable Seward county "to refund any and 
ail outstanding indebtedness existing on May Ist, 1891," notwith- 
standing the limitation of the gênerai law. What the législature 
of 1891 could prohibit, the législature of 1893 could permit, either in 
whole or in part. The effect of chapter 114 of the Laws of 1893 
was to except Seward county from the terms of the limitation of the 
act of 1891. It did not repeal the gênerai law, nor deprive the county 
of Seward of any of the powers and privilèges granted to it in com- 
mon with every other county in the state by that law; but it had the 
effect to confer upon Seward county the additional privilège of re- 
funding ail the debts it owed on May 1, 1891, although its bonded in- 
debtedness already exceeded the limitation prescribed by the act of 
1891. This conclusion is in accord with the settled rules of construc- 
tion, that, when there are two acts upon the same subject, they must 
stand together, if possible; that, if the two are répugnant in any of 
their provisions, the later act opérâtes as a repeal of the former act, 
so far, and only so far, as its provisions are répugnant to those of 
the earlier act (In re Henderson's Tobacco, 11 Wall. 652, 657); that 
privilèges granted by spécial act are not affected by inconsistent gên- 
erai législation on the same subject, but the spécial act and the gên- 
era] laws must stand together, the one as the law of the particular 
case, and the other as the gênerai law of the land (Gowen v. Harley, 
6 G. G. A. 190, 196, 56 Fed. 973, 979, and 12 U. S. App. 574, 584); and 
That "ail statutes in pari materia are to be read and construed to- 
gether, as if they formed part of the same statute, and were enacted 
at the same time." Potter, Dwar. St. 145. The bonded indebted- 



228 00 FEDERAL RBPOÉTBR. 

ness of Seward county was not limited by section 2 of chapter 163 of 
the Laws of 1891 after "the passage of chapter 114 of the Laws of 
1893. 

5. Finally it is said that the bonds issued under cbapter 114 of the 
Laws of 1893 are void because that act violated section 17 of article 
2 of the constitution of Kansas, which prôvides that: 

"AU laws of a gênerai nature sliall hâve a uniform opération throughout 
the State; and in ail cases where a gênerai law can be made applicable, no 
spécial law shall be euacted." 

The argument hère is that the enaetment of chapter 50 of the Laws 
of 1879 demonstrates the fact that the législature found that a gênerai 
law could be made applicable to this subject, and therefore no spécial 
law could be legally passed. But the décision of that question by 
the législature of 1879, upon the state of facts then existing, could 
not deprive the législature of 1893 of the power to consider and dé- 
termine whether or not such a law could be justly made to apply to 
ail the counties of the state as they were situated in that year. Chap- 
ter 114 of the Laws of 1893 is conclusive évidence that the législature 
of that year decided that a gênerai law could not then be fairly made 
to apply to ail the counties of the state, for the obvions reason that 
the law proper for the other counties prohibited Seward county from 
refunding any of its debts that were not evidenced by bonds or cou- 
pons. IJnder the décisions of the suprême court of Kansas, it is not, 
however, material what reason, or whether or not any reason, induced 
the législature to enact the spécial law of 1893. Under the construc- 
tion which that court bas uniformly given to the constitution of 
Kansas, the détermination of the question whether or not a gênerai 
law may be made applicable to any subject is a purely législative 
function, and the enaetment of a spécial law, even when a gênerai law 
on the same subject is already in force, settles the question, and 
makes the spécial act impregnable to attack under this clause of the 
constitution of that state. Beach v. Leahy, 11 Kan. 28; Commission- 
ers V. Shoemaker, 27 Kan. 77; Washburn v. Commissioners, 37 Kan. 
217, 221, 15 Pac. 237; State v. Sanders, 42 Kan. 228, 233, 21 Pac. 
1073; ElevatorCo.v.Stewart, 50Kan.378,383,32Pac. 33; Eichholtz 
V. Martin, 53 Kan. 486, 488, 36 Pac. 1064; Travelers' Ins. Co. v. 
Oswego Tp., 7 C. C. A. 669, 673, 59 Fed. 58, 61, and 19 U. S. App. 321, 
327; Kathbone v. Board, 27 0. G. A. 477, 481, 83 Fed. 125, 129, and 49 
U. S. App. 577, 587. 

The judgment below is afSrmed. 



BOABB OF COM'RS OP HASKELL COUNTY, KAN., v. NATIONAL LIFE 
INS. CO. OF MONTPELIEK, VT. 

(Circuit Court of Appeals, Elghth Circuit October 24, 1898.) 

No. 1,055. 

L Municipal Bonds — Bstoppel by Récitals— Kepiinding Bonds. 

A récital In county bonds that they were issued in accordance with the 
provisions of a statute authorizing counties to refund their indebtedness 
Imports that they were issued in pursuance of a lawful and proper reso- 
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Intlon, and of honest and just action on the part o( the county board, under 
that statute, and also that the obligations refunded were such as could 
lawfully be refunded thereunder. It relieves tlie innocent purchaser of 
ail inquiry, notice, or knowledge of the actual action and record of the 
board, and estops the county from denylng that proper action was taken 
and that a lawful résolution was passed. 

2. Samb— Récitals in Record. 

A municipal corporation cannot make a false certiflcate on the face of 
its negotiable bonds, or a false record that they are issued In accordance 
■with the law for a lawful purpose, and then def eat a recovery upon them 
by an innocent purchaser, who has bought in relianee upon the certifl- 
cate or record, by proof that they were in fact issued for an unlawful 
purpose. 

8. Same— CoNSTEUCTioN OF Statute— Refunding Bonds. 

Laws Kan. 1879, c. 50, as construed by the suprême court of that 
State, which construction is binding on the fédéral courts, authorizes the 
commissioners of a county to refund with negotiable bonds ail Indebted- 
ness of the county that was due at the time of its passage, or that might 
at any time become due. 

4 Constitutionatj Law— Impairinq Obligation of Oontracts — Refundins 
Municipal Bokds. 

Bonds issued by the board of commissioners of a county of Kansas, 
whieh, under the constitution and laws of that state, is the only body 
which can exercise the powers of, or make a eontract for, the county as 
a body politic or corporate, altbough they may be issued upon a pétition 
of the taxpayers, or on a vote of the electors of the county, are con- 
traets of the county only, and not of the petitioners, taxpayers, or voters, 
who are not bound by the obligation thereof; hence a change in the 
terms of such contracts by the issuance of refunding bonds, under proper 
législative authority, does not impair the obligation of any eontract made 
by the taxpayers or electors. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

S. S. Ashbaugh, for plaintiff in error. 

O. H. Bentley and Kudolph Hatfield, for défendant in error. 

Before SANBOEN and THAYER, Circuit Judges, and SHIRAS, Dis- 
trict Judga 

SANBORN, Circuit Judge. This is an action upon coupons eut 
from refunding bonds issued by the county of Haskell, in the state of 
Kansas, under chapter 50 of the Laws of that state of 1879 (Gen. St. 
Kan. 1889, par. 464). The court below sustained a demurrer to the 
answer of the plaintiff in error, and rendered a judgment against the 
county. The answer contains the same défenses interposed to the 
bonds issued under chapter 50 of the Laws of 1879, in the case of 
Board of Com'rs of Seward Co. v. JEtna Life Ins. Co., 90 Ped. 222. 
An attempt is made to distinguish from the défenses in that case 
one which is interposed in this case to the coupons eut from 10 of the 
bonds hère in question. This défense is that thèse 10 bonds, which 
will fall due in 1918, and which were issued to refund bonds due in 
1909, which had been executed, but never delivered by the board of 
county commissioners of Haskell county, pursuant to a vote of the 
electors of the county under an unconstitutional law, were void, be- 
cause the original bonds were so, and because the issue of the re- 
funding bonds, with différent terms and times of payment from those 
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contained in the original bonds, impaired the obligations of the contracta 
which the electors had assumed by tbeir vote in favor of the latter. 
Àmong the many interesting acts passed by the législature of Kan- 
sas to .authorize the issue of bonds was one entitled "An act author- 
izing a bounty for breaking sod in Haskell county, Kansas, and to 
issue the bonds of said county to provide fimds therefor." This act 
provided that, upon a favorable vote of the electors of that county, 
the board of county commissioners might issue 10 bonds of the county, 
of the dénomination of |1,000 each, due January 1, 1909, and might use 
the proceeds thereof to pay the résidents and freeholders of the county 
a bounty of one dollar per acre for breaking sod. Laws Kan. 1889, 
c. 154. The people vdted, as usual, to issue the bonds; and in April, 
1889, the board executed them, and placed them in the hands of its 
agent to sell, but he never found a purchaser. At a regular meeting 
of the board held on June 4, 1889, it made a record of an offer froni 
W. W. Hetherington, of Atchison, Kan., to refund the bonds of the 
county, numbered from 1 to 10, inclusive, for the sum of $1,000 each, 
dated April 13, 1889, and payable January 1, 1909, upon the delivery 
to him of the refunding bonds of the county of like dénominations, 
and of a resolution of the board "that the présent ten thousand dollars 
outstanding bonds of Haskell county, issued April 13, 1889, under the 
provisions of the Laws of Kansas, interest payable semiannually, and 
due January 1, 1909, the same now being the valid bonded obligation 
of this county, be refunded by the issuance of ten bonds of $1,000 each, 
numbered from 1 to 10 inclusive; to be dated June 4, 1889, and mature 
fully July 1, 1918, vpith coupons attached for semiannual payments of 
interest at 6 per cent, per annum." It is conceded that the invalidity of 
the original bonds would be no défense to the refunding bonds v^ere it 
not for this record of June 4, 1889 ; but it is contended that this was 
sufflcient to put every purchaser upon inquiry, and to charge him with 
notice that the original bonds represented no debt. 

There are at least two reasons why this position is untenable. In 
the flrst place, each of the refunding bonds contains this récital: 

"This bond is issued in accordance with the provisions of an act of the lég- 
islature of the State of Kansas approved March 8, A. D. 1879, entitled 'An 
act to enable counties, municipal corporations, the board of éducation of 
any city, and school districts to refund their Indebtedness.' We hereby certify 
that ail and singular the provisions of the above law hâve been fully com- 
plied with in issulng this bond, and ail preiiminary steps therein requlred 
hâve been taken, and ail conditions précèdent and subséquent there provided 
for hâve been fully met and complied with." 

It is true that in National Bank of Commerce v. Town of Granada, 
54 Fed. 100, 4 C. C. A. 212, and 10 U. S. App. 692, and in Hinkley v. 
City of Arbansas City, 69 Fed. 768, 773, 16 C. C. A. 395, 400, and 32 
U. S. App. 640, 650, this court expressed the view that such a récital 
would not estop a municipality from showing that no proper ordinance 
had been passed or proceedings taken by the législative body of the mu- 
nicipality authorizing the issue of the bonds; but, since those décisions 
were rendered, the exact question whether or not the récital in a 
séries of bonds that they were issued "in pursuance of an act of the 
législature of the state of Indiana and ordinances of the city council of 
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eaid city, passed in pursuance thereof," put a purchaser apon inquiry 
as to the tenus of the ordinances under which the bonds were issued, 
was certifled to the suprême court by the circuit court of appeals of 
the Seventh circuit, and that court answered that it did not. In cbn- 
cluding the discussion of that question, the suprême court said : 

"As, therefore, the récitals in the bonds Import compliance with the city's 
charter, purchasers for value having no notice of the nonperformance of the 
conditions précèdent were not bound to go behind the statute eonferring the 
power to subscribe, and to ascertaln, by an examination of the ordinances 
and records of the city council, whether those conditions had, in fact, been 
performed. With such récitals before them, they had the right to assume 
that the circumstances existed which authorized the city to exercise the au- 
thorlty given by the législature." Evansville v. Dennett, 161 U. S. 434. 439, 
443, 16 Sup. et. 613. 

The décision of that court is the law of this land, and the duty of 
this court will be performed when it enforces and applies it. The 
resuit is that the récital in the bonds before us that they were issued 
in accordance with the provisions of the statute imports that they were 
issued in pursuance of a lawful and proper resolution, and of honestand 
just action on the part of the board of county commissioners under 
that statute. It relieves the innocent purchaser of ail inquiry, no- 
tice, and knowledge of the actual action and record of the board, and 
estops the county from denying that proper action was taken, and 
that a lawful resolution was passed. Wesson v. Saline Co., 73 Fed. 
917, 919, 20 C. C. A. 227, 229, and 34 U. S. App. 680, 684; Kathbone 
Y. Board, 83 Fed. 125, 131, 27 C. C. A. 477, 483, and 49 U. S. App. 577, 
589; City of South St. Paul v. Lamprecht Bros. Co., 31 0. C. A. 583, 
88 Fed. 449. 

In the second place, if the purchaser had examined the record of the 
proceedings of the board on June 4, 1889, upon which the issue of 
thèse bonds was based, he would hâve found nothing there to inform 
him that the original bonds were issued under an unconstitutional 
law, or that they were invalid. That record nowhere refers to the act 
under which those bonds were issued, nowhere gives notice that they 
were sod bonds, nowhere challenges their validity, but on the contrary, 
in the refunding resolution of the board, describes them by number, 
amount, and date, and then reads, "the same being the valid bonded 
obligation of this county." The case présents the old question we 
hâve answered in the négative so many times: May a municipal 
corporation make a false certificate on the face of its negotiable bonds, 
or a false record that they were issued in accordance with the law 
for a lawful purpose, and then defeat a recovery upon them by an 
innocent purchaser, who has bought in reliance upon the certificate or 
record, by proof that they were in fact issued for an unlawful purpose? 
West Plains Tp. v. Sage, 69 Fed. 943, 947, 16 C. C. A. 553, 557, and 32 
U. S. App. 725, 734; Citv of Huron v. Second Ward Sav. Bank, 30 
C. C. A. 38, 86 Fed. 272, 277. 

But it is said that thèse bonds are void: (1) Because the board of 
county commissioners had authority, under the act of 1879, to refund 
matured and maturing indebtedness only, and in 1889 the bonds 
refunded, which did not fall due until 1909, were neither; and (2) be- 
cause the issue by the board without a vote of the electors of thèse 
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refunding bonds, which did not fall due until 1918, in exchange for 
thpse due in 1909, impaired the obligations of tlie contracta by wliich 
the electors of tbe county were bound by tlieir vote in favor of tbe 
issue of the latter. The certiflcate on the face of the bonds is equally 
fatal to thjs contention. The certiflcate that the bonds were issued 
in accordance with the provisions of the act of 1879 imports, not only 
that the debt refunded was a valid and just obligation of the county, 
but also that it was such an obligation as could be lawf ully refunded 
under that act Moreover, the first ground on which this objection 
rests is untenable, because, according to the construction given to 
chapter 50 of the Laws of 1879 by the suprême court of Kansas, 
which must prevail hère (Madden v. County of Lancaster, 65 Fed. 188, 
192, 12 0. C. A. 566, 570, and 27 U. S. App. 528, 535), that chapter 
authorized the board of county commissioners to ref und with nego- 
tiable bonds ail indebtedness of the county that was due at the time 
of its passage, or that might at any time become due. Carpenter 
V. Hindman, 32 Kan. 601, 606, 5 Pac. 165. 

The theory that the issue by the board of county commissioners 
without a vote of the electors of bonds in exchange for those payable 
at a différent time and on différent terms, which were authorized by a 
vote of those electors, is an impairment of the obligations of the con- 
tracts of the taxpayers, is unsound. A county bond issued by the 
board of county commissioners of a county, by the only body that, 
under the constitution and laws of the state of Kansas, can make a 
contract for, or exercise the powers of, the county as a body politic or 
corporate (Cbnst. Kan. art. 2, § 21; Gen. St. 1889, par. 1613), although 
it may be issued on the pétition of the taxpayers or on a vote of the 
electors of the county, is the contract of the county only, and is not 
the contract of the petitioners, of the voters, or of the taxpayers. A 
change in the terms of such a contract, an abrogation thereof, the 
making of a new contract, may modify, impair, or create an obligation 
of the county; but it cannot be said to impair an obligation of any 
contract of the petitioners, electors, or taxpayers, because they are 
not bound by the obligations of such contracts. Their property is 
liable to taxation to pay the obligations of the county, but there their 
liability ends. No action can be maintained against them upon the 
bonds of the county, and they are at liberty to sell their property at 
any time, and to remove beyond its limits free from ail liability for 
its contracts, because they are in no way bound by the obligations 
thereof. The county alone stands charged with the obligations of 
its contracts, whether they are made with or without a pétition of its 
taxpayers or a vote of its electors; and hence its board of county 
commissioners, with the consent of the other parties to the contracts, 
and with the proper législative authority, may lawfully abrogate, 
modify, or exchange them. The défenses pleaded in this action can- 
not be successfuUy distinguished from those considered in Board of 
Com'rs of Seward Co. v. JUtna Life Ins. Co. ; and, upon the authority 
of the opinion in that case and of the cases cited therein, the judgment 
below is afQrmed. 
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BOARD OF COM'ES OF PBATT COUNTT, KAN.. v. SOCIETY FOR 

SAVINGS. 

(Circuit Court of Appeals, Blghth Circuit October 24, 1898.) 

No. 1,057. 

1. CoîîSTiTnTioNAij Law— Impaiking Obligation oï Coktkacts— Kbfdnding 

Municipal Bonds. 

Bonds issued by the board of commissioners of a county of Kansas, 
•whieh, uncier the constitution and laws of that state, is the only iKidy 
■whieh can exercise the powers of, or malie a contract for, the county as 
a body politic or corporate, although they may be issued upon a pétition 
of the taxpayers or on a vote of the eleetors of the county, are contracts 
of the county only, and not of the petitioners, taxpayers, or voters, who 
are not bound by the obligation thereof; hence a change in the terms 
of such contracts by the issuance of refunding bonds, under proper légis- 
lative authorlty, does not impair the obligation of any contract made by 
the eleetors or taxpayers. 

2. Municipal Bonds— Bbfundino Debt op County— Necessity ot' Vote. 

The refunding of a debt of a county, evidenced by a judgment against 
It, by the issuance of bonds in paymcnt thereof, as authorized by Laws 
Kan. 1879, c. .50, Is not the borrowing of money, within the meaning of 
Gen. St. Kan. 1889, pars. 1630, 1632, prohlbiting the borrowing of money 
by a county without flrst submitting the question of such loan to a vote of 
the eleetors; hence a vote Is not necessary to authorlze such refunding. 
8. Same— Statutbs — Rbpeai, bt Implication. 

A gênerai lavf authorizing ail counties and other munieipalities in a 
State to refund thelr Indebtedness, of every kind and description, by ex- 
changing therefor bonds bearing not more than 6 per cent interest is not 
repealed by implication, as afCecting a certain county, by a spécial act 
applying to such county only, which it authorized to issue a specifled 
aniount In bonds, bearing 8 per cent. Interest, and to sell the same, and 
apply the proceeds to the payment of its outstanding warrants and the 
current expenses of a particular year, and whieh contalned a proviso that 
the provisions of the gênerai law should not apply to such bonds. The 
two statutes are not répugnant as applied to such county, and it may 
legally act under both. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

S. S. Ashbaugh (B. D. Crawford, on the brief), for plaintiff in error. 
J. T. Herrick, W. H. Eossington, C. B. Smith, and E. J. Dallas, 
f«>r défendant in error. 

Eefore SANBOEN and THAYER, Circuit Judges, and SHIEAS, 
District Judge. 

â^iJîJBOEN, Circuit Judge. This was an action upon coupons eut 
from refunding bonds issued by the county of Pratt, in the state of 
Kansas, under chapter 50 of the Laws of that state of 1879 (Gen. 
St. Kan. 1889, par. 464). The answer pleaded many défenses. The 
case was tried upon an agreed statement of facts, which conceded 
that the Society for Savings, the défendant in error, was an innocent 
purchaser for value of the bonds and coupons in question. The court 
below rendered a judgment against the county. AU but three of the 
objections made to its décision hâve been considered and overruled 
in the case of Seward Co. Com'rs v. JEtna lâfe Ins. Co., 90 Fed. 222, 
and this opinion will be confined to a considération of thèse three. 
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L It îs claimed that many of the original bonds which were ex- 
changed for those from whicli sôme of thèse coupons were taken 
were raiiroad aid bonds, whose terihs were fixed by a pétition of tl.e 
taxpayers or by a vote of the electors of the county, and that an 
exchange of thèse bonds for thpse bearing différent terms and times of 
payment, without a vote of the electors, is an impairment of the obli- 
gations of the cohtracts of the taxpayers and electors of the county, 
and a violation of the provision of the constitution in that regard. 
There are two reasons why this position is.untenable. The first is 
that the record nowhere discloses, either by plea or by stipulation in 
the agreed statement of facts, that the terms of any of the bonds re- 
funded were fixed by, or upon a pétition of, the taxpayers, or a vote 
of the electors of the county. The second is that a county bond 
issued by the board of county commissioners of a county, the only 
body that under the constitution and laws of the state of Kansas eau 
make a coutract for, or exercise the powers of, the county, as a body 
politic or corporate (Const. Kan. art. 2, § 21; Gen. St. Kan. 1889, 
par. 1613), although it may be issued upon a pétition of the taxpayers 
or on a vote of the electors of the county, is the contract of the county 
only, and is not the contract of the petitioners, or of the voters, or of 
the taxpayers, and they are not bound by the obligation thereof 
(Haskell Oo. Com'rs v. National Life Ins. Co., 90 Fed. 228). 

2. Thé bonds from which some of the coupons in suit were eut 
were issued to refund debts of the county which were evidenced by 
judgments, and thèse bonds were issued without a vote of the electors 
of the county. It is contended that chapter 50 of the Laws of 1879 
did not authorize the issue of bonds to refund guâgments without a 
vote of thé electors, and that thèse coupons, and the bonds from which 
they weye taken, are consequently void. Counsel for the county do 
not rest this proposition npon the provisions of the act of March 8, 
1879, under which the bonds were issued, which by its terms empow- 
ers the county to refund "its matured and maturing indebtedness of 
every kind and description" without a vote of its electors, but upon 
the following provisions of the General Statutes of Kansas, which , 
they insist should be read into the act of 1879, under the rule that ail 
acts upon the same subject are to be construed together, as if they 
formed parts of the same law: 

"Par. 1613. The powers of a county as a body politic and corporate shall 
be exercised by a board of county commissioners." 

"Par. 1630. The board of county commissioners of each county shall hâve 
power, at any Bieetlng: • • • JFourth, apportion and order the levying of 
taxes as proylded by law, and to borrow, upon the crédit of the county, a 
sum sufflcleiit f6r the érection of county buildings, or to meet the current 
expenses of thé county, In case of a déficit in the county revenue." 

"Par. 1632. The Ijoard of èounty commissioners shall not borrow money for 
the purposeç ^peelfied in thefourth subdivision of the preceding section, with- 
out flrst having submltted the question of such loan to a vote of the electors 
of the county." Gen. St. Kan. 1889. 

The theory of counsel for the county is that a judgment is "current 
expense" of the year in which it is recovered; that by paragraphs 
1630 and 1632 the board of county commissioners was forbldden to 
borrow money to mèet current expenses without flrst submitting the 



BOARD OF COM'rs V. SOCIETY FOR SAVING3. 236 

question of such loan to a vote of the electors; and that, therefore, it 
is prohibited from refunding a debt evidenced by a judgment, under 
the act of 1879, without such a vote. The argument is too subtle and 
ingenious to be sound. The conclusion drawn is not the logical infer- 
ence from the j^remises. The refunding of a debt in the légal method 
prescribed in Doon Tp. v. Cummins, 142 U. S. 366, 378, 12 Sup. Ct. 
220, is not borrowing money, nor is the exchange of bonds for a judg- 
ment the making of a loan. The conclusive légal presumption is that 
the refunding in this case was eiïected in this légal manner by the ex- 
change of the bonds for the judgment, dollar for dollar, since the 
bonds contain a récital that they were issued "in compliance with'' 
the act of 1879. City of Huron v. Second Ward Sav. Bank, 30 C. 0. A. 
38, 86 Fed. 272, 278. Such an exchange neither créâtes nor increases 
the debt; it simply changes the form of it. The créditer loans no 
money and the debtor obtains none, and paragraphs 1630 and 1632, 
which treat of borrowing money and making loans, do not relate 
to the same subject as chapter 50 of the Laws of 1879, and neither 
limit the powers conferred by that act nor prescribe the manner of 
their exercise. Chapter 50 of the Laws of 1879 gave the board of 
county commissioners ample authority to refund debts evidenced by 
judgments without a vote of the electors of the county. 

3. Some of the coupons were eut from bonds which were issued to 
refund county warrants subséquent to the year 1881, and it is argued 
that thèse coupons, and the bonds from which they are eut, are void, 
because chapter 50 of the Laws of 1879 was repealed in so far as it 
empowers the county of Pratt to issue such bonds by chapter 78 of the 
Laws of Kansas of 1881. The act of 1879 is a gênerai law, which 
authorizes every county in the state to refund its matured and ma- 
turing indebtedness of every kind and description. Chapter 78 of 
the Laws of 1881 is a spécial act, which empowers the county of 
Pratt to issue its bonds and to sell them for cash, or to exchange 
them for county orders, and to apply the bonds and their proceeds 
exclusively to the payment of county orders and of the current ex- 
penses of the county for the year 1881. The gênerai law limited 
the rate of interest which the bonds issued under it should bear to 
6 per cent, per annum. The spécial act fixed the rate which the 
bonds it authorized should draw at 8 per cent, per annum. The gên- 
erai law authorized the issue of bonds only after a compromise of 
the debt had been made. The spécial act authorized the county to 
issue bonds in exchange, dollar for dollar, for ail county warrants 
and interest, dated prior to February 1, 1881, which should be pre- 
sented to the board of county commissioners prior to April 2, 1881. 
The gênerai law prohibited the issue of any bonds under it for less 
than par. The spécial law permitted the sale of those issued under 
it at 85 cents on the dollar. The amount of bonds issuable under 
the gênerai law was limited only by the amount of the outstanding 
debt of the municipality. The amount of the bonds issuable under 
the spécial law was limited to $50,000. The act of 1881 contained 
no clause repealing the act of 1879, but it did contain a provision that 
the restrictions and limitations contained in that act should not be 
construed as applying to, or in any manner aflecting, the bonds author- 
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ized to be Issued nnder the act of 1881. If the act of 1879 was re- 
péaled, if the législature of 1881 took away from the county of Pratt 
any part of the power to refund its indebtedness of every kind and 
description, which it had granted to that county and to every other 
county in the state by the act of 1879, it did so by implication only, 
and repeals by implication are never favored. In support of the 
theory of a repeal by implication, counsel for the county invoke the 
ruies (1) that where two acts upon the same subject are répugnant 
in any of their provisions the latter act repeals the former to the 
extent of the repugnancy; and (2) that, where two acts are not in 
express terms répugnant, yet if the latter act covers the whole sub- 
ject of the flrst, and embraces new provisions plainly showing that it 
was intended as a substitute for the flrst act, it will operate as a re- 
peal of that act. But the laws we are considering do not fall under 
thèse rules. A small fraction of the subject of the act of 1879, the 
refunding of the county warrants of Pratt county, is the same as a 
part of the subject of the act of 1881. But the latter act does not 
undertake to treat of the refunding of any indebtedness of that county 
not represented by county warrants or of any indebtedness of any 
other county in the state, while the act of 1879 authorizes the refund- 
ing of ail the indebtedness of every county, of every city of the lirst, 
second, and third class, of the board of éducation of every city, of 
every township, and of every school district in the state. There ia 
eertainly no room for argument hère that the act of 1881 was intended 
as a substitute for that of 1879, and no repeal can be implied upon 
that ground. Is there any irreconcilable repugnancy in the provi- 
sions of the two laws? "WTien there are two acts upon the same sub- 
ject the rule is to give effect to both, if possible. The question is 
whether any part of the earlier act is repealed by necessary implica- 
tion. Mr. Justice Story, in delivering the opinion of the suprême 
court in Wood v. U. S.,, 16 Pet. 217^. 231, speaking of this method of 
repeal, said: "We say^ by necessary implication; for it is not suffi- 
cient to establish that subséquent laws cover some, or even ail, of 
the cases provided for by it, for they may be merely aiïirmative, or 
cumulative or auxiliary." Mr. Justice Strong in Re Henderson's To- 
bacco, 11 Wall. 652, 657, speaking of repeal by repugnancy, said : 
"But it must be obseryed that the doctrine asserts no more than that 
the former statute is impliedly repealed, so far as the provisions of 
the subséquent statutes are répugnant to it, or so far as the latter 
statute, making new provisions, i» plainly intended as a substitute 
for it. Where the powers or directions under several acts are such 
as may well subsist togetherj-^an implication of repeal cannot be al- 
lô wed." The suramary of the terms of the two acts which we hâve 
recited shows more clearly than any argument can demonstrate it that 
there is neither repugnancy nor inconsistency in their provisions. 
There is no reasoii whyithey cannot both stand together; no reason 
why the county of Pratt should not be allowed to exchange 6 per cent, 
bonds for its county warrants under the act of 1879 with ail its 
creditors who would acdept them, and to sell 8 per cent, bonds at 85 
cents on the dollar under the act of 1881 to raise the money to pay 
the warrants held by tbose who would not accept the terms offered 
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under tlie earlier act of 1879. It seems clear that it was thé inten- 
tion of the législature that this county should hâve this privilège 
from the gênerai terms of the acts. But this is placed beyond doubt 
or cavil by the fact that the act of 1881 provides in express terms, at 
its close, not that the act of 1879 shall be repealed, not that any of 
the restrictions or limitations it imposed upon the issue of bonds 
under that act should be modifled or removed, but that those re- 
strictions and limitations should not be construed to apply to the 
bonds issued under the act of 1881. This v^as a useless provision, 
if ahy part of the former act was repealed by the latter. It concju- 
sively shows that the attention of the législature was expressly called 
to the effect of the two acts upon each other, and that after this was 
done it declined to repeal or modify the earlier act, but left it in fu'.l 
force, and simply provided that it should not limit or restrict the 
power granted by the later act. The conclusion is inévitable that the 
législature intended that the two acts should stand together, each 
complète, independent, and effective in itself, and that the county of 
Pratt should hâve the power to issue its 6 per cent, bonds to refund 
its warrants under the gênerai law, and to issue its 8 per cent, bonds 
and exchange or sell them under the spécial law for the same purpose. 
No part of chapter 50 of the Laws of 1879 was repealed or modifled 
by chapter 78 of the Laws of 1881. Tursell v. Insurance Co., 42 N. Y. 
Super, et. 383, 394; State v. Morrow, 26 Mo. 131, 141. 

There is nothing in the défenses in this case to warrant a différent 
resuit from that reached in Seward Co. Com'rs v. ^tna Life Ins. Co., 
supra, and upon the authority of the opinion in that case, and of the 
cases cited therein, the judgment below is aiiSrmed. 



BOAED OF COM'KS OF MEADB COUNTY, KAN., v. .ETNA LIFE INS. CO. 

(Circuit Court of Appeals, Eighth Circuit. October 24, 1898.) 

No. 1,056. 

MuNiciPAii Bonds — Estoppbl by Récitals — Rbfunding Bonds. 

A county which issued bonds containlng a récital that they were Isaued 
in accordance with the provisions of a statute authorizing counties to 
refund their indebtedness cannot defeat recovery thereon, by a purchaser 
In open market in reliance on sueh récitals, by proof that there was in- 
cluded therein a sum in excess of the actual prior indebtedness of the 
county, which was prohibited by the statute. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

S. S. Ashbaugh (F. M. Davis, on the brief), for plaintiff in error. 
O. H. Bentley and Rudolph Hatfleld, for défendant in error. 

Before SAMBOEN and THAYEK, Circuit Judges, and SHIEAS. 
District Judge. 

SANBOEN, Circuit Judge. This is an action upon coupons eut 
from refunding bonds of Meade county, in the state of Kansas, which 
were issued under chapter 50 of the Laws of that state of 1879 (Gen. 
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St. Kan. 1889, par. 464). The court below rendered a judgment 
against the county upon a demurrer to its answer. This answer 
pleads the same défenses that were made to the bonds issued under 
the act of 1879 in the case of Board County Com'rs of Seward Co. v. 
JStna lafe Ins. Co., 90 Fed. 222. The only unique feature in this 
case is that the plaintiff' in error avers in its answer that refunding 
bonds to the amount of $23,000 were issued in exchange for void and 
illégal county warrants, which amount, with interest, to |22,200, and 
in payment of |800 for the services of the holder of the warrants in 
refunding them, and it claims that ail thèse bonds are, void because 
they were issued in violation of section 1 of chapter 50, that the 
refunding bonds "shall not exceed in amount the actual amount of 
outstanding indebtedness." This défense, however, is not available 
to the county, because the bonds contain a certiflcate that they were 
issued in accordance with the provisions of the act of 1879, and they 
hâve been purchased by the défendant in error in open market in 
reliance upon this certiflcate, It is too late for the county to defeat 
their collection by proof that its certiflcate is false, and that the bonds 
were issued in violation of, instead of in accordance with, this statute. 
The judgment below is aiflrmed upon the authority of the opinion in 
Board County Com'rs of Seward Co. v. ^tna Life Ins. Co., supra, and 
the cases there cited. 



SCAIFE V. WESTERN NORTH OAROLINA LAND CO. et al. 
(Circuit Court of Appeals, Fourth Circuit. November 15, 1898.) 

No. 266. 

1. Evidence — Boundary— Statbment dp Pkkson Since Dbceased. 

A déclaration of a person since deceased as to a boundary Is not admis- 
sible, unless It Is shown that he was dlsinterested at the tlme of making It. 

2. Same — Admissions — Record on Former Trial. 

A distinct and formai admission of a fact, slgned by an attorney of 
record on a trial, Is compétent évidence on a subséquent trial of the same 
case. 

8. Adverse Possession— Possession of Part of Larqer Tract— Law of Korth 
Cabolina. 

TJnder the settled law of North CaroUna, the continuons, open, notorious. 
and unequivocal adverse possession of a small part of a tract of land will 
mature title to the whole tract withln the boundarles of the adverse hold- 
er's clalm. 

4. Boundary- Plat as Evidence. 

Whlle a plat attached to a grant may be referred to for the purpose of 
correctlng a mistake or resolvlng an amblguity In the grant, the grant 
must control. If It Is certain. 

5. Appbal— Review of Instructions. 

The correctness of a spécial Instruction cannot be consldered by an ap- 
pellate court, where the court gave It as qualified or explalned by the gên- 
erai charge, and such charge Is not in the record. 

6. Adverse Possession— Possession of Tenant. 

Under the law of North Oarolina, a tenant who holds continuous, open, 
notorious, and unequivocal adverse possession of a definite boiindary, how- 
ever small, withln a large tract of land, holds possession for his lessor; 
and his possession inures to the benefit of the lessor, as to the whole of 
the land covered by the deed under which he claims title. 
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In Error to the Circuit Court of tlie United States for tlie Western 
District of Nortli Carolina, 

J. H. Merrimon and M. Silver, for plaintiff in error. 
T. H. Cobb and F. A. Sondley, for défendants in error, 

Before SIMONTON, Circuit Judge, and MOREIS and BRAWLEY, 
District Judges. 

BEAWLEY, District Judge. Tliis was an action to try title to 
and recover land, in wliicli the plaintiff, Marvin F. Scaife, a citizen of 
Pennsylvania, sought to recover from tlie défendants, tlie Western 
North Carolina Land Company and Jack Sheehan, certain land origin- 
ally in the county of Burke, but now in the counties of McDowell and 
Yancey, in the state of North Carolina. The trial was had in the cir- 
cuit court of the United States for the Western district of North 
Carolina. The plaintiff sought to establish title under a grant from 
the state of North Carolina to Robert and William Tate dated May 
20, 1795. The défendant denied that the plaintiiï owned the land 
sued for, and denied that the plaintiff was able to locate any such 
land as that described in said grant, and showed grants for so much 
of the land as is claimed by the défendant the Western North Caro- 
lina Land Company, made by the state of North Carolina on December 
28, 1877, to W. W. Flemming, and a deed from said Flemming there- 
for to said défendant company dated January 3, 1878. Thèse grants 
to W. W. Flemming, when taken together, constituted, by adjoining 
each other, one continuons body of land; and the land covered by them 
was conveyed by said deed from Flemming in one body, by a descrip- 
tion of ontside boundary line running around them as one body. The 
défendant introduced évidence tending to locate the land covered by 
said deed from Flemming, which was, according to the contention of 
plaintiff, covered by the Tate grant; and the défendant undertook to 
show an open, continuons, adverse possession of the land covered by 
said deed from Flemming by the défendant the Western North Caro- 
lina Land Company under that deed for more than 11 years prior to 
the commencement of this action, under known and visible lines and 
boundaries. The grants to the Tates covered about 70,000 acres; 
the grants to Flemming, about 32,000 acres. The action was brought 
in accordance with a statute of North Carolina which provides "that 
an action may be brought by any person against another who claims 
an estate or interest in real property adverse to him for the purpose of 
determining such adverse claims." The case was tried before the 
late Judge Seymour and a jury at Asheville in 1896, and it appears 
from the record in that case that the jury found that the plaintiff had 
made out his title from the original grantees to him self, and estab- 
lished the boundaries of the land described in the complaint; but in- 
asmuch as the jury found by their verdict that there had been continu- 
ous, adverse possession of a part of the land by the défendant com- 
pany for the period of more than seven years by one Holafleld, who 
held under the défendant company, which had color of*title, there was 
a judgment for the défendant. The case coming to this court by 
writ of error, a new trial was granted, for reasons set forth in the 
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opinion, reported in 25 C. 0. A. 461, 80 Fed. 352. Upon the second 
trial, before Judge Purnell and a jury, thé following issue was sub- 
mitted: "Is tbe plaintiff the owner and entitled to the possession of 
the land described in the complaint, or any part thereof ?" to which the 
jury answered, "No;" and upon this verdict a judgment in favor of 
the défendant was entered August 13, 1897. A motion for new 
trial having been made and refused, the case is hère upon a writ of 
error. The record contains 21 exceptions. There were practically 
three questions involved: (1) The validity of the Tate grant; (2) the 
location of the lands ; (3) the claim of adverse possession. The f orm 
of the issue submitted to the jury, and its response thereto, do not 
enable us to détermine with précision the ground upon which the 
verdict rested; and as ail of the testimony and ail of the charge of 
thè presiding judge are not before us, but only so much as is embraced 
in the voluminous exceptions, it seems impracticable to state the case 
intelligibly, ahd, at the risk of some prolixity and répétition, the ex- 
ceptions will be considered each in its order. 

The ârst assignment of error relates to the exclusion of the testi- 
mony of E. L. Greenlee, who was asked what his father, then deceased, 
had said about a whiteoak corner on the Neely tract. It appears 
that this tract belonged to the grandfather of the witness, and that 
his father was one of the heirs of the estate. The gênerai rule of 
law which renders hearsay évidence inadmissible is so far relaxed 
as to render déclarations of deceased persons respecting boundaries 
admissible, but a prerequisite to their admissibility is that the per- 
son should be disinterested. Such testimony is held to be compétent 
because of the presumption that a mdn will speak the truth when 
there is no motive to déclare the contrary. A man cannot manufac- 
ture évidence for himself or for another, and as it appeared that the 
party at the time the déclaration was made was interested, and as it 
did not appear that it was made ante litem motam, there was no error 
in rejecting it. Morgan v. Purnell, 11 N. C. 95; Hedrick v. Gobble, 
63 N. C. 49. 

The second assignment of error relates to the admission of the 
testimony of one McCoy, who testified respecting a conversation be- 
tween the father of the witness and one Stepp, who had been ex- 
amined as a witness in the case. McCoy's testimony tended to con- 
tradict Stepp, and the presiding judge held that it was compétent for 
that purpose; and we are of opinion that there was no error in so 
holding. 

The third assignment of error grew ont of exceptions to the testi- 
mony of McGreorge, and as the presiding judge, later in the trial, ruled 
out ail of this testimony without objection, this disposes of the excep- 
tion. 

The fourth assignment of error, relating to the refusai cf the pre- 
siding judge to grant the instructions therein set out, is disposed of 
by his statement that it was not moved in apt time. 

The flfth as^gnment of error relates to the admission of a bill of 
exceptions in thé former trial signed by counsel for the plaintiff and 
by the presiding judge, wherein it was admitted that S. H. Flemming 
was the agent of the défendant company. This paper, which is 
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stated by the court to be a "record in this cause," was offered by the 
défendant to proye that the plaintiff had admitted Flemming's agency. 
Admissions by a party are always compétent évidence against him, 
and there seems to be no reason why a distinct and formai admission 
signed by an attorney of record upon a former trial, and not witlidrawn 
or modified, should not be compétent évidence. We are of opinion 
that there was no error in admitting this record. 

The sixth assignment of error embodies two exceptions. The flrst 
relates to the submission to the jury to détermine as a question of 
fact what was the indorsement on the original Tate grant. The 
presiding judge certifies that this paper was submitted to the jury at 
the plaintiff's own request, the indorsement being "dim with âge." 
Inasmuch as the défendant had objected to the introduction of this 
paper on the ground that the entry was not genuine, the plaintiiï 
cannot be heard to object to a compliance with his own request that 
it should be submitted to the jury; and as the presiding judge after- 
wards charged the jury that, "if the évidence was believed, plaintiff 
had made out a prima facie title to 70,400 acres of land somewhere," 
there is no longer any question as to the validity of the Tate grant. 
The second exception embraced in this assignment of error is that 
the presiding judge left it to the jury to say what was meant by the 
call, "West 3,900 pôles, crossing the heads of Orabtree and Toe 
rivers." We are unable to find from the exception or argument what 
the plaintifPs contention is as to the meaning of thèse words, or 
wherein he has suffered injury by having it submitted to the jury, as 
it was, "whether it crossed the heads of Crabtree alone, and then 
goes on and crosses Toe river, or whether it means that it crosses the 
heads of Crabtree and Toe river." It is no contravention of the gên- 
erai rule that the termini and boundaries of a deed is a matter of law, 
for the court to submit to the jury a question of doubt arising out 
of the configuration of the country and the character of the natural 
objects mentioned; and, no injury to the plaintiff being pointed out, 
we must hold that there was no error in this instruction. 

The seventh assignment of error relates to Holafield's possession, 
and a proper understanding of the questions invoived requires a 
statement of the nature of such possession. It appears from the 
testimony that one Byrd made an entry of some lands adjoining a 
tract owned by Holafleld. Under the laws of North Carolina an 
entry is a conditional contract of purchase from the state, which may, 
within a period flxed by law, be perfected by payment of the pur- 
chase money, and by grant. Holafield, in pursuance of a verbal 
agreement with Byrd for a lease thereof, cleared about an acre of 
the land adjoining his own, and extended his fence so as to inclose 
it; subseqnently, by additional clearing, inclosing about 2^ acres. 
He remained in possession several years, paying no rent, but not 
disputing Byrd's rights, when an agent of the défendant land com- 
pany came to his house, and claimed that the land belonged to the 
défendant company; and as agent therefor he gave Holafleld a writ- 
ten paper purporting to be a lease for one year, and in considération 
thereof Holafield agreed to prevent any encroachment upon the lands 
of the company, and to report any such to the agent, This paper, 
90 F.— 16 
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sîgued by Si H. Flemming, agent, dated April 8, 1883, was ofEered 
in évidence, and is set ont in full in the former opinion. Subse- 
quentlj one Houck, who succeeded Flemming as agent, came to Hola- 
field's house; authorized him to clear more land, if he wisbed, and 
to take such firewood and rail timber as lie wanted. In pursuance 
of sucli authority, additional land was cleared, and about six acres 
in ail was thus cleared and inclosed. From the date of tbis paper 
to the time of trial, Holafleld remained in possession and cultivated 
the land he had cleared and fenced, acknowledged that he held under 
the défendant company, and so informed his neighbors. He was 
told by Byrd that he no longer claimed it, and it does not appear 
that Byrd, whose entry of the land was nothing more than notice 
of intention to apply to the state for a grant, ever applied for or re- 
ceired a grant. There was some testimony that Holafleld himself 
had made an entry of this land more than once, but the exact time 
when such entries were made is not flxed. He is an ignorant man, 
and there is considérable confusion and uncertainty in his testimony 
on this point. Thèse entries, whenever made, were never perfected; 
and his testimony is positive that he never claimed against the de- 
fendant Company, his services in looking af ter the timber and prevent- 
ing trespassing being in lieu of rent. Testimony was oflered to 
show that the land thus occupied was embraced within the boun- 
daries of grant No. 915, which was one of the tracts of land covered 
by the Flemming grants, and conveyed by him to the défendant 
company. The same land was also within the boundaries of the 
Tate grant. The seventh exception contains a long excerpt from the 
judge's charge, and is in thèse words: 

"The plaintlff, the Jury being still at the bar, excepted to the part of the 
foregolng charge where the court said that if Holafleld is In possession of 
915, such as described In the opinion of the court of appeals,— actual, not 
constructlve, open, well known, etc.,— his possession would inure to the benefit 
of the défendant, but not otherwise." 

The elaborate argument upon this exception does not seem to us 
pertinent to it, for so much of the charge as is thus excepted to 
did not state the extent to which the possession of Holafleld would 
avail the défendant company, Whether it would so far inure to its 
benefit as to mature title to ail of the land claimed by it is not 
charged, as seems to be assumed in the argument 

It is earnestly contended that Holafleld was a tenant of Byrd, and 
not of the défendant company. Accqrding to the testimony, Byrd 
never had title to the land. His entry was notice of intention to 
apply for a grant, which gave him certain claims of priority of right 
to a grant; but, whatever may hâve, been his interest in the land, 
it seems from the testimony that it had been abandoned before the 
défendant company leased the land to Holafleld. Byrd's rights, 
whatever their character, were from the state; and, as Holafleld went 
in under him, it would follow that when the state granted the land 
to Flemming, who conveyed it to the défendant company, it suc- 
ceeded to the title to which Byrd had an inchoate claim, long since 
abandoned. That Holafleld, after learning that Byrd had failed to 
perfect his entry, and that the land belonged to the défendant com- 
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pany, should attorn to it, seemed altogether natural and proper. 
and it is difficult for us to understand how it can be gravely argued 
that sucli attornment is a fraud upon Byrd. If there was anytliing 
to create the suspicion that tliere was a collusive concert between 
Holafield and the défendant company, whereby Byrd was or might 
hâve been defrauded, or if there was any proof that Byrd was assert- 
ing any claim to the land, or complaining of any fraud or conceal- 
ment, it would be our duty to give fuller considération to the argu- 
ment; but in the absence of any testimony that Byrd's interest in 
the land was other than of a fleeting and transitory nature, never per- 
fected and long since abandon ed, the discussion, admirable in its 
ingenuity and exhaustive in its leaming, is académie, and it does not 
seem to be required of us to enter into it. 

It is further argued that the "adverse possession of Holafield could 
only extend beyond the quantity of land mentioned and described 
in the paper writing from Plemming," which was two and one-half 
acres. This argument takes no account of the fact that, by agree- 
ment with the land company, two or three acres in addition to that 
originally entered under Byrd's lease, and with which it is not claimed 
that Byrd had any connection, was taken and held under the de- 
fendant company. As before stated, the argument upon this point 
does not seem to be properly cognizable under this exception, for 
it does not appear in any part of the charge excepted to that the ex- 
tent to which the possession of Holafield would inure to the beueflt 
of the défendant company was stated; but, inasmuch as the subject 
bas been fully discussed on both sides, it may be as well to state 
what we conceive to be the law. It is a fundamental principle that 
the right to hold land, its descent, devise, aliénation, and transfer, 
and the mode of acquiring title, dépend upon the law of the state 
where the land is situate. In this case, therefore, the laws of North 
Carolina must govern. When it was hère before, the judgment of 
the court below resting upon the verdict as to Holafleld's possession, 
it was the opinion of this court that the trial judge had omitted to 
instruct the jury as fully as the law required concerning the nature 
of an adverse possession; and as the facts disclosed in that record 
raised a question whether the possession of a minute portion of a 
large body of land was of that open, actual, and notorious character 
which would put upon inquiry an owner of reasonable diligence and 
ordinary vigilance, and thus put in motion the statute of limitations 
against him, it was determined that a new trial should be granted. 
It is not claimed that there was any failure upon the part of the 
presiding judge on the last trial to make plain to the jury the nature 
and kind of adverse possession which suificed to mature title against 
the true owner. His charge upon that point was in the very lan- 
guage of this court, which did nothing more than embody what was 
conceived to be the well-settled law upon the subject, and the clear- 
ness and force with which he presented it to the jury is unassailable, 
and not excepted to. 

The controversy is between the plaintiff, claiming under the Tate 
grant, and the défendant company, claiming under the Flemming 
grants. The Tate grant being the older, the plaintiff unquestionably 
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had the superior title. Althôugli it does not appear in the record 
that there was any proof of possession, no such proof was necessary; 
for possession follows the title, and ail the presumptions are in favor 
of the true owner. He was in constructive possession; that is, he 
had that possession which the law gives to the owner by virtue of 
his title only. The défendant company having color of title under 
the Flemming grants to a large body of land embraced within the 
boundaries of the Tate grant, this action was brought, under the 
statutes cited, against it and its tenant Sheehan for the purpose of 
settling the question of title; and the défendant undertook to prove 
actual, adverse occupation of a part of this land for the period which 
under the statute of North Carolina was sufScient to mature title 
against the true owner by its tenant Williams, the nature of whose 
holding does not appear in the record, and by its tenant Holafield, 
the character of whose possession has been already stated. That 
an actual, open, notorious, continuons, uninterrupted, exclusive, and 
unequivocal adverse possession of a very small part of a large body 
of land will mature title to the whole tract embraced within the 
boundaries of the adverse holder's claim seems to be well settled in 
North Carolina. Its great chief justice, in Lenoir v. South, 32 N. C. 
237, said: 

"It may seem at flrst view à great hardshlp on the owner of wiM land, 
situate as this is, and perhapa at a distance from him, to lose his title by rea- 
son of a possession of which lie probably would not, and hère certalnly had 
not, early knowledge. But the law cannot suppose that an owner will not 
look to the condition of his property, at least so far as to discover an intruder 
within thé period of seven years, and talce the necessary steps to assert his 
own rights; and therefore an omission to do so must amount to the lâches 
for which the law deprives him of his entry, and vests the title in the pos- 
sessor. It follows from thèse observations that the Instructions given to the 
jury were as favorable to the plaintiff as they well could be. Indeed, it is 
not easy to comprehend what is meant by a 'clandestine possession of seven 
years.' One may enter clandestinely or by a tricls;; but when he is once in, 
and continues there, claimlng to hold the land as hiS own, the possession, it 
would seem, cannot, in its nature, be secret, but is necessarily visible. There 
can be nq question of the object of the défendant in taliing possession, nor 
of its charapter; throughout,— that it was adverse. It was plain, indeed, that 
he hoped tliè lessor of the plaintiff would nelther see it nor be informed of it 
until it should ripen his title, but that can make no différence; for, in its 
nature, the défense of the statute of limitations is a protection against the 
title, and It has never been held that the possessor must give notice of his 
claim otherwige than by that most effective notice to an owner of ordinary 
vigilance, naniely, the possession itself. Aa that existed in fact, and spoke 
for itself, so that the lessor of the plaintiff could not hâve been mistaken 
eithei" as to the fact of the- possession or Its character, If he had gone to the 
place, or Otherwise had kept'due oversight of his land, there is no ground on 
which the opération of the statute can be impeded; for there is no doubt that 
the possession bt. the défendant was from the beginniug such as made him 
liable to an ejectment, and, If so, that détermines the question." 

It is contended that at the most the claim of adverse possession 
would be limited to the boundaries of grant No. 915, within which 
lay Holafield's farm. Such would be the case had Flemming con- 
veyed to the land company the sépara te parcels granted to him, and 
each separate tract had its own spécifie metes and bounds, for the 
rule with respect to adverse possession is that possession on one 
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tract of land does not extend to or mature title in a contiguous 
tract; but it appears from the deed under which défendant Com- 
pany holds that ail of the grants to Plemming were embraeed in 
a single boundary, and they seemed to adjoin each other and form 
a connected body of land; and the Code of North Carolina (section 
1277) makes spécial provision for including in one common survey 
several tracts of contiguous and adjoining land, and makes pos- 
session of any part of the lands covered by such common survey 
possession of the whole or every part thereof. The record does not 
show that any spécial instruction was asked on this point, nor is 
there any exception to any part of the charge relating to the sep- 
arate tracts, and we hâve not before us any testimony concerning 
the same; but the embracing of ail the separate parcels in one 
deed under a common boundary would seem to indicate the own- 
er's intention to accomplish the purpose of the statute, and to 
hold this body of land as an entirety. The consolidation of the 
grants by Flemming in his deed of conveyance, and the description 
hj a common boundary, show such intention, and there is no coun- 
tervailing évidence. We are of opinion that there is no error in 
the charge as set forth in the seventh exception. 

The eighth assignment of error is to the refusai of the presiding 
judge to give the spécial instruction prayed by the plaintiflf, to the 
effect that there was no sufQcient évidence to show Samuel H. 
Plemming's authority to lease any of the lands for the défendant 
Company. We hâve already referred to the évidence on that point, 
and are of opinion that there was no error in submitting the ques- 
tion to the jury. As to so much of the prayer as relates to the 
lease to Williams, and his attornment under threat of suit, there is 
no évidence before us in the bill of exceptions regarding the nature 
of Williams' possession, and it is impossible, therefore, for us to 
consider it; and for the same reason we are unable to appreciate 
the effect of the modification of the prayer for instructions which 
is the basis of the ninth assignment of error. 

The tenth assignment of error is to the granting of the instruc- 
tion prayed by the défendant, which was "that the plat attached 
to the grant to the Tates cannot control the calls of the grant itself , 
and, wherever they differ from the calls of the grant, the grant must 
control, in determining the location of the land granted in the 
grant," which the court gave, with the remark, "The court gives you 
that, with the charge already given you." In his gênerai charge 
the court had instructed the jury "that, in resolving a doubt or 
ambiguity in a deed or grant, you hâve the right to call to your 
assistance the plat made by Henry at the time the grant was is- 
sued." That a plat may be used to correct a mistake in a grant 
is well settled by the cases cited by the plaintiff in error, and so the 
presiding judge, in effect, chargea; but no case has been cited to 
the effect that the plat may control the grant. The case of Hurley 
V. Morgan, 18 N. C. 432, is direct authority to the converse. It is 
the grant that passes the title, and it must control, if it is certain. 
Tt is only when it is ambiguous that the plat usually annexed to it 
may be referred to, to résolve the ambiguity or to correct the mis- 



246 90 FEDERAL REPORTER. 

take. Taken in connection with the gênerai charge, there is no 
error in the instruction. 

The eleventh, twelfth, and thirteenth assignments of error relate 
to the instructions to the jury as to the rules which should goverii 
them in the location of the grants. As gênerai propositions of 
law, they seem to be well supported by the cases cited by defend- 
ant's counsel; and the plaintifE bas not pointed ont, and we can- 
not see, how, in any aspect of the case, he has suffered injury there- 
from. 

The fourteenth assignment of error is that the court erred in 
giving this instruction : 

"Where the tltle deeds of two rival claimants of land lap upon each other, 
and the claimant under the junior title, or his agents or lessees, îs in posses- 
sion of a part of the lap, and the other claimant is not In the possession of 
any of the lap, the possession of the entlre lap is in the claimant under the 
junior title. It makes no différence how 'small the possession may be in the 
junior grantee or his tenant; it it has contînued for seven years prior to the 
commencement of this suit, such possession has vested the title to the entire 
lap in him who originally had the junior title." 

The said judge read this spécial instruction to the jury, and re- 
marked to the jury: 

"The court gives yon that as modifled by the charge. It is laid down in 
the décision of the suprême court, and almost in the very words." 

In 80 far as the exception goes to the spécial instruction, it seems 
to be answered by the case of McLean v. Smith, 106 N. C. 172, 11 
S. E. 184, but it appears that the instruction was given "as modifled 
by the charge." The charge is not before us, and we cannot know 
what the modification was. If there were other persons in pos- 
session of any part of the lap, there should hâve been a modification 
of the charge to meet that state of facts. The record contains 
no évidence on that point. We cannot assume that there was such 
testimony, and that the presiding judge failed to modify his charge 
to meet that exigency. 

The fifteenth assignment of error is to the giving of the following 
spécial instruction: 

"If the jury shall flnd that the défendant the Western North Carolina Land 
Company put the witness Bynam Holafleld in possession, for It or under it, 
of any part of the land claimed by it, and being part of the land purporting 
to be conveyed by W. W. Flemmlng to it by the deed from said Flemming 
oftered in évidence by It, and afterwards permltted said Holafleld to continue 
so to occupy the said part of said land for It or under It, and that under such 
putting in possession and permission said Holafleld occupled said part of said 
land for as much as seven years at any time or in any period before the com- 
mencement of this suit, in November, 1894, there being no évidence that dur- 
Ing any part of that time the plalntlff was In possession of any part of the 
land so claimed by said défendant, and the jury shall further find that said 
part of said land is also a part of the land clailmed by the plaintiff, and a part 
of the lap covered by both the title of the said défendant and the title of the 
said plalntlff, then in such case the ijossession of said part of said lands 
by said Holafleld would ripen the title of the said défendant to the entire 
lap; and the juty should in that case answer the first issue, 'No.' " 

The said judge read said spécial instruction to the jury, and re- 
marked to the jury: 

"The court gives you that, with the explanation already given you as to 
what 'adverse possession under color of title' means." 
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We are of opinion that this spécial instruction would be ob- 
noxious to just criticism, if it stood alone; but the presiding 
judge says that it was allowed, with the "explanation already given,'" 
etc. Witliout having the full charge before us, we cannot say that 
the explanation was insufficient. In so far as we ean judge of it 
from the excerpts which aopear, we think it fairly to be presumed 
that his explanation of the nature of adverse possession in connec- 
tion with the Holafleld land was sufflciently full and complète to 
leave the jury in no doubt as to the character of the adverse pos- 
session which was necessary to mature title. 

The sixteenth assignment of error is to the giving of the follow- 
ing spécial instruction: 

"If the plaintiff would recover the land sued for in this action, he must not 
only show title in himself to the land claimed by him, but he must aiso show 
with certainty that the land which he daims is the land covered by his title 
papers. To do this last, he must show to the satisfaction of the jury, by a 
prépondérance of the évidence, the exact location of the land described in 
his title papers, so as to enable the jury to détermine in their verdict the pré- 
cise position of its boundaries. If, therefore, he has left the matter of the 
exact places of such boundaries in doubt, so that the évidence does not enable 
the jury to locate them and to détermine their exact position with certainty, 
the jury should answer the first issue In the négative. If, upon the évi- 
dente, the minds of the jury are left evenly balanced between two or more 
attempted or possible locations of such boundaries, it is their duty to answer 
the first issue in the négative." 

The judge read said spécial prayer to the jury, adding the words 
"with reasonable certainty" after the words "but he must allow," 
and adding the word "reasonable" after the words "position with" 
and striking ont the words "précise and exact," and remarked to 
the jury: 

"The words 'exact and précise' hâve no business there. The last paragraph 
of that instruction îs ref used, but the others given. Plaintiff must locate 
the land with reasonable certainty. The law does not require the exact lo- 
cation, nor the précise position. The substance of the instruction the court 
gives you as it has already done."- 

The exception is to the giving of a "spécial instruction" which the 
record shows was not given. The instruction was materially mod- 
ified, and it does not appear that any exception was taken to it as 
it was given. There is some criticism in the argument of the last 
paragraph, which the presiding judge refused to give. Counsel 
say that "there are no paragraphs in the instruction, and it is 
difflcult to see what it means." We hâve no such difficulty. If it 
had been given as prayed, it would not hâve been error; for, the 
plaintiff being the actor, the burden was upon him to establish with 
reasonable certainty the location of his land, and, if he could not do 
so by prépondérance of évidence, the verdict would hâve to be 
against him. 

The seventeenth assignment of error relates to an instruction 
which is supported by Harry v. Graham, 18 N. C. 76 ; King v. King, 
20 N. C. 164. 

The eighteenth and nineteenth assignments of error relate to 
the possession of Samuel Williams of a part of the land covered 
by the deed from Flemming to the défendant company. No testi- 
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mony concerning the nature of Williams' possession is in the record, 
but inasmuch as it appears that the presiding judge had in his 
gênerai charge fully instructed the jury that the adverse possession 
required to mature title must be actual and exclusive, and had 
more than once explained the nature of adverse possession, citing 
the opinion of this court upon that subject, and in giving the spé- 
cial instruction had added that it was given with the modification 
included in his gênerai charge, it seems to us that the exceptions 
are not well taken. 

The twentieth and twenty-first assignments of error relate-to in- 
structions concerning the effect of adverse occupancy by a tenant. 
Thèse instructions, modifled as they were, are in accord with the 
prineiples which we hâve hereinbefore held to govern cases of 
this nature, It would swell this opinion to undue proportions to 
cite the numerous cases decided in North Carolina since Lenoir v. 
South in which the prineiples there laid down are approved. Mc- 
Lean v. Smith, 106 N. C. 172, 11 S. E. 184; Brown v. Brown, 106 N. 
C. 460, 11 8. E. 647; Hamilton v. Ickard, 114 N. C. 537, 19 S. E. 607; 
Shaffer v. Gaynor, 117 N. C. 21, 23 S. E. 154,— are among them; and 
it may be considered as settled in that state that a tenant who 
holds continuons, open, notorious, and unequivocal adverse posses- 
sion of a definite boundary, however small, in a large tract of land, 
holds possession for his lessor, and his possession inures to the 
beneflt of the lessor as to the whole of the land covered by the deed 
under which he claims title. This action is predicated upon the 
assumption that such is the law; for in joining Sheehan, a tenant 
of the défendant company, with the défendant land company, the 
plaintiff claimed the right, because of Sheehan's possession, to a 
judgment for the entire body of land to which he claimed title under 
the Tate grant. He has had two trials, and in both the verdict 
has gone against him. When the entire testimony and the entire 
charge are not before the appellate tribunal, there is always a pre- 
sumption that the judge below gave the instructions properly ap- 
plicable to the facts as disclosed by the évidence; and although 
certain portions of the charge, apart f rom the context, may appear 
obnoxious to criticism, yet, viewing it as a whole in so far as we 
can form an opinion of it f rom the excerpts presented in the record, 
our conclusion is that the case was fairly presented to the jury, 
and the judgment of the circuit court is accordingly aflarmed. 



In re CLERKSHIP OP CIRCUIT COURT IN EASTBRN AND WESTERN 
DIVISIONS OF SOUTHERN DISTRICT OF lOWA. 

(Circuit Court, S. D. lowa. November 5, 1898.) 

Clbbe of Circuit Coukt— Southern District 01- Iowa— Power of Appoint- 

MENT. 

The act of June 4, 1880 (21 Stat. 155, c. 120), provided for the holding of 
the circuit court at each of the places where the district court was then 
held In the district of lowa, and made the clerls of the district court also 
the clerls of the circuit court at ail places exeept at Des Moines, where 
the circuit court for the entire district had theretofore been held and there 
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was a circuit court clerk. By the act of July 20, 1882 (22 Stat. 172, c. 
312), the State of lowa -was dlvided Into two districts, the Southern dis- 
trict being divided into the Eastern, Central, and Western divisions, the 
court for the Central division of which was held at Des Moines. It was 
further provided that the persons then acting as clerks in the district of 
lowa should be the clerljs for the Southern district. In 1889, congress 
passed an act (25 Stat. 655, c. 113), section 3 of which provided that "here- 
after ail appointments of clerks of circuit courts of the United States 
shall be made by the circuit judges of the respective circuits in which 
such circuit courts are or may be hereafter established; and ail pro- 
visions of law inconsistent herewith are hereby repealed." Held, that 
the act of February 6, 1889, granted the power to appoint the clerlis of 
the circuit courts to the circuit judges exclusively, and repealed ail laws 
inconsistent with the grant or exercise of that power; and every law, 
whereby the right to exercise any of the powers or to discharge any of 
the dutles of a clerk of a circuit court was made to dépend upon a subsé- 
quent appointment to any office made by any other than a circuit judge, 
was Inconsistent with the grant which that act contained, and inefïective 
from the date of its enactment. 

This was a proceeding to détermine the right of John J. Steadman, 
clerk of the district court of the United States in the Southern dis- 
trict of lowa, to the office of clerk of the circuit court in the Eastern 
and Western divisions of said district. 

A. B. Cummins, for E. E. Mason. 
James C. Davis, for John J. Steadman. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

SAMBOEN, Circuit Judge. The Southern district of lowa is divid- 
ed into three divisions for judicial purposes, — the Central, the East- 
ern, and the Western. In the Central division the United States cir- 
cuit and district courts are held at Des Moines, in the Eastern divi- 
sion they are held at Keokuk, and in the Western division they are 
held at Council Bluffs. It is conceded that Edward E. Mason is 
the clerk of the circuit court for the Central division, but he and 
John J. Steadman each claim to be the clerk of this court for the 
Eastern and Western divisions of this district. They hâve agreed 
that no daim is or will be presented by either of them for fées or 
émoluments received or collected by the other while discharging the 
duties of the office prior to the filing of this opinion, so that the only 
question for our considération is, who is entitled to discharge the 
duties and receive the émoluments of this office in the future? and 
we are relieved from the task of determining the rights of thèse 
claimants in the past. 

Prior to June 4, 1880, the state of lowa constituted a single judi- 
cial district, which was divided into the Northern, Central, Western, 
and Southern divisions, and the district court for thèse divisions was 
held at Dubuque, Des Moines, Council Bluffs, and Keokuk, respect- 
ively, but the circuit court for the entire district was held at Des 
Moines, and Edward E. Mason was its clerk. Eev. St. §§ 537, 572, 
658. In 1880 congress passed an act which provided that the circuit 
court for the district of lowa should thereafter be held at the places 
where the district court was held, and "that the clerk of the district 
court shall be the clerk of the circuit court at ail the places where 
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the same îs held in gaid district, except at Des Moines." Act June 4, 
1880 (21 Stat. 155, c. 120) §§ 1, 2; 1 Supp. Eev. St. p. 290. In 1882, 
congress divided tlie state of lowa into tlie Nortiiern and Southern 
districts; divided the Sôutliern district into the Eastern, Central, 
and Western divisions; and provided that the district judge, district 
attomey, and marshal of the district of lowa should be the district 
judge, attorney, and marshal of the Southern district of lowa, and 
"that there shall be appointed by the judge of the Northern district 
of lowa with the approval of the circuit judge of the Eighth judicial 
circuit a clerli for the district and circuit courts in and for the said 
Northern district of lowa. The persons now acting as clerks for the 
district of lowa shall be the clerks for the Southern district of lowa." 
Act July 20, 1882 (22 Stat. 172, c. 312) § 4; 1 Supp. Rev. St. p. 358. 
At the time of the passage of the act of 1880, H. K. Love was the 
clerk of the district court for the district of lowa, and from that time 
until he died, in 1891, he acted as clerk of the circuit court for those 
divisions ot the district of lowa, and of the Southern district of lowa, 
in which the court was held, at Council Bluffs and Keokuk, respec- 
tively, while Edward R. Mason remained the clerk of the circuit court 
for the division in which that court was held at Des Moines. After 
the death of Love, and on February 15, 1892, the district judge of the 
Southern district of lowa appointed John J. Steadman clerk of the 
district court for that district. Under this appointment, he entered 
upon the discharge of the duties of the clerk of the circuit court for 
the Eastern and Western divisions of the district, and has continued 
in their discharge to the présent time. He maintains that under the 
acts of 1880 and 1882 he is entitled to discharge thèse duties and to 
receive the émoluments of this oÊQce, in the future as he has in the 
past. 

In 1889 congress passed an act by which it established circuit courts 
for the Western district of Arkansas, the Northern district of Mis- 
sissippi, and the Western district of South Carolina, and repealed the 
laws which had conferred circuit court powers upon the district courts 
of thèse districts, and upon the district courts of West Virginia, 
and of the Eastern district of Arkansas, at Helena. 25 Stat. 655, 
656, c. 113, §§ 1, 5; 1 Supp. Rev. St. p. 638. Section 3 of this act 
provided that the circuit judge of the circuit in which each of the 
circuit courts thereby established was situated should appoint a 
clerk of such circuit court, and closed with thèse words: "Hereafter ail 
appointments of clerks of circuit courts of the United States shall be 
made by the circuit judges of the respective circuits in which such 
circuit courts are or may be hereafter established; and ail provisions 
of law inconsistent herewith are hereby repealed." One of the claims 
of Mason is that the acts of 1880 and 1882, conferring the powers of 
the clerk of the circuit court upon the clerk of the district court, are 
inconsistent with the power of appointment of the clerk of the circuit 
court vested in the circuit judges by this act of 1889, and that, since 
Steadman has never received any appointment from the circuit judges, 
the ofSce of clerk of the circuit court in the Eastern and Western di- 
visions of this district is either vacant, or he (Mason) is the incumbent 
under his appointment as clerk of the circuit court of the orginal 
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district of lowa. On the other hand, counsel for Steadman insist 
that the acts of 1880 and 1882 are spécial laws; that they give no 
power of appointment of tlie clerli of the circuit court to the district 
judge; that their only effect is to add the duties of the clerk of the 
circuit court to those of the clerk of the district court in thèse two 
divisions of the district; that there is nothing in this inconsistent 
with the grant of the power of appointment of the clerk of the circuit 
court to the circuit judges by the gênerai law of February 6, 1889, 
and that, under the familiar rules of construction that repeals by im- 
plication are not favored, that two acts upon the same subject must 
stand together if possible, and that privilèges granted by spécial act 
are not affected by inconsistent gênerai législation, but the spécial 
act and the gênerai laws must stand together, the one as the law of 
the particular case and the other as the gênerai law of the land (Hen- 
derson's Tobacco, 11 Wall. 653, 657; Gowen v. Harlev, 6 C. G. A. 190, 
196, 56 Ped. 973, 979, and 12 U. S. App. 574, 584), the acts of 1880 
and 1882 are still in force, and the clerk of the district court is right- 
fully exercising the powers of the clerk of the circuit court thereunder. 
The question in this case, however, is not whether the act of 1889 
repeals the acts of 1880 and 1882, or any part of either of them, by 
implication, but whether or not it does so by its express terms. 

The concession may be made that gênerai législation inconsistent 
with existing spécial laws does not ordinarily repeal or affect them. 
It is none the less true that by express référence to them it may do so. 
The act of 1889 expressly repeals ail provisions of law inconsistent 
with its déclaration that after its passage ail appointments of clerks 
of the circuit courts shall be made by the circuit judges. Is not a 
provision of law which confers the powers and émoluments of the 
clerk of the circuit court in the major part of a district, upon an 
appointée of another, inconsistent with the unlimited power of ap- 
pointment of the clerks of the circuit courts granted to the circuit 
judges by the act of 1889? This is the crucial question in this case, 
and in considering it, and determining the scope and effect of the 
act of 1889, we must not lose sight of the fact that the sole object 
to be sought in the interprétation of a law is the intention of the légis- 
lative body which enacted it, and that rules of construction are only 
serviceable as they assist us to attain that object. Kohlsaat v. 
Murphy, 96 U. S. 153, 160. It is always difScult, and often impos- 
sible, to correctly construe a statute without a full knowledge of the 
existing législation upon its subject when it was enacted, and of the 
evil it was passed to prevent or remove. Without this knowledge, 
the subjects considered, and the purposes présent in the minds of the 
legislators, may be unperceived, and the intent with which they 
acted may be mistaken. No rule of construction, no course of proceed- 
ing, is more helpful to a court, in rightfully interpreting a law, than 
to put itself in the place of the législative body which passed it, at the 
time of its enactment, with a complète knowledge of the législation 
on its subject at that time, and then to seek, in the light of that légis- 
lation, the purpose for which it was passed and the evil it was in- 
tended to remedy. If, when this is done, its terms fairly express 
that purpose, and are suited to its accomplishment, its constnic- 
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tion is no longer doubtful. The history of the législation on the 
subjects of the act of 1889, before its passage, and the condition of 
the laws on thèse subjects at the time of its enactment, will be found 
of material assistance in determining its meaning and its purpose. 

The act treats of two subjects, — ^the circuit-court powers of dis- 
trict courts, and the appointment of the clerks of the circuit courts. 
Prior to 1889, it had been a common practice of congress to confer 
upon district courts some of the powers of the circuit courts in their 
respective districts. Prior to 1837 such powers had been conferred by 
varions acts upon the district courts of Indiana, minois, Missouri, 
Arkansas, the Eastern district of Louisiana, the district of Missis- 
sippi, the Northern district of New York, the Western district of 
Virginia, the Western district of Pennsylvania, and the districts of 
Alabama. By the act of March 3, 1837, thèse powers were revoked. 
5 Stat. 177, c. 34, § 3. In 1838 circuit-court powers were again granted 
to the district court of the Western district of Virginia (5 Stat. 215, 
c. 46, § 1); in 1839 such powers were conferred upon the district 
court of the Northern district of Mississippi (5 Stat. 317, c. 27, § 1); 
in 1851 upon the district court for the Western district of Arkansas 
(9 Stat. 595, c. 24, § 3); and in 1856 upon the district court of South 
Oarolina which sat at Greenville (11 Stat, 43, c. 119, § 3). In 1848 
circuit-court powers were conferred upon the district court of the 
Northern district of Georgia (9 Stat. 281, c. 51, § 8), but they were 
revoked by an act of June 4, 1872 (17 Stat. 218, c. 284, § 1). The 
provisions of the acts giving circuit-court powers to district courts 
which had not then been repealed were embodied in section 571 of 
the Revised Statutes. On January 31, 1877, this section was so 
amended as to provide that the district courts of the Western district 
of Arkansas, the Eastern district of Arkansas at Helena, the Northern 
district of Mississippi, the Western district of South Oarolina, and 
the district of West Virginia (formerly the district court of the West- 
ern district of Virginia), should hâve and exercise certain circuit- 
court powers. 19 Stat. 230, c. 41 ; Kev. St. § 571. The courts men- 
tioned in this amendment of 1877 were the only district courts of the 
States which had or exercised circuit-court powers when the act of 
February 6, 1889, was passed. That act abolished thèse powers, and 
expressly repealed ail the laws then in force which had conferred 
them, so that, from the time of its approval, there was no district 
court in any state in the Union which could exercise the powers of a 
circuit court. Act Feb. 6, 1889 (25 Stat. 655, 656, c. 113) §§ 1, 5; 
1 Supp. Eev. St. p. 638. A diligent examination of the subséquent 
acts of congress has disclosed no act in which such powers hâve 
since been granted to a district court. It is therefore plain that one 
of the purposes of congress in the passage of the act of 1889 was to 
draw the same line of demarkation between the jurisdiction and pow- 
ers of the circuit and district courts in every state in the Union, 
so that the practice might be uniform throughout the Nation, and that 
the jurisdiction and powers of thèse courts should be distinct and sep- 
arate, wherever they exist. It must be conceded that this act of 
1889 completely accomplished this purpose. 

We turn to the considération of the other subject treated in this 
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statute, — tbe appointment of the clerks of tlie circuit courts. By the 
judiciary act of 1789 the clerks of tlie district courts were made es 
officio clerks of the circuit courts ia their respective districts. 1 
Stat. 76, c. 20, § 7. In 1839 congress provided "that ail the circuit 
courts of the United States shall hâve the appointment of their own 
clerks; and in case of a disagreement between the judges, the ap- 
pointment shall be made by the presiding judge of the court." 5 
Stat. 322, c. 36, § 2. In "An act to amend the judicial System of the 
United States," approved on April 10, 18G9, this section appears: 

"Sec. 3. Be it further enacted that nothing in this act shall aiïect the powers 
of the justices of the suprême court as judges of the circuit court, except in 
the appointment of clerlvs of the circuit courts, who in each circuit shall be 
appointed by the circuit judge of that circuit and the clerks of the district 
courts shall be appointed by the judges thereof respectively: provided, that 
the présent clerlis of said courts shall continue in office till other appointments 
be made in their place, or they be otherwise removed." 16 Stat. 45, c. 22, § 3. 

Congress subsequently provided, by spécial acts, that the circuit 
and district judges of the district of Wiscnnsin should appoint two 
clerks, one of whom should réside and keep his office at Madison, and 
the other at La Crosse, each of whom should be the clerk of both the 
circuit and district courts (Act June 30, 1870 [16 Stat. 172, c. 175] § 
9); that the circuit and district judges of the Western district of 
Virginia should appoint four clerks, who should réside and keep their 
offices, respectively, at the four places of holding thèse courts in 
that district, each of whom should be the clerk of the circuit and dis- 
trict courts (Act Feb. 3, 1871 [16 Stat. 404, c. 35] § •)); and that 
the circuit and district judges of the district of North Carolina should 
appoint three clerks, who should réside and keep their offices at States- 
ville, Asheville, and Greensboro, respectively, each of whom shotild 
be the clerk of both the circuit and district courts (Act June 4, 1872 
[17 Stat. 217, c. 282] § 9). Thèse provisions of the acts of congress 
were carried forward and embodied in sections 619, 621, 622, and 
623 of the Eevised Statutes. In 1878, section 619 was amended, by 
a clause inserted in the act making appropriations for the executive, 
législative, and judicial expenses of the government, so that it read: 

"Ail the circuit courts of the United States shall hâve the appointment of 
their own clerks, the circuit and district judges concurring; and in case of a 
disagreement between the judges the appointment shall be made by the as- 
sociate justice of the suprême court allotted to such circuit, except in cases 
otherwise speclally provided for by law." 20 Stat. 204, c. 329. 

In 1880 and 1882 the acts respecting the appointment of the clerks 
of the circuit courts in the districts of lowa, which we hâve quoted 
in the earlier part of this opinion, followed, and then came the act 
of 1889. 

We hâve now briefly reviewed the history of the législation upon 
the subject under considération, and stated the effect of every statute 
upon this subject which was in effect when the act of 1889 was passed. 
Conceding that the effect of the acts of 1880 and 1882 was to confer 
upon any person who had been, or thereafter might be, appointed 
clerk of the district court for the Southern district of lowa, the 
powers and émoluments of the clerk of the circuit court in the East- 
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ern aûd Western divisions of tliat district, as the counsel for Stead- 
man' claims, this was the législative situation: Congress had pro- 
vided bj a gênerai law, in 1839, that the circuit courts should appoint 
their own clerks. In 1869 it kad provided, by another gênerai law, 
that each circuit judge should appoint the clerks of the circuit courts 
in his circuit. Subsequently, by spécial acts, the clerks of the dis- 
trict courts were made the clerks of the circuit courts in the Eastern 
and Western divisions of the Southern district of lowa, in the ISTorth- 
ern district of lowa, in the district of Wisconsin, in the Western dis- 
trict of Virginia, and in the district of North Carolina; and the 
power of appointment of the clerks of the circuit courts was conf erred 
upon the district judge alone in the Eastern and Western divisions 
of the Southern district of lowa, while in the Northern district of 
lowa, in the district of Wisconsin, in the Western district of Vir- 
ginia, and in the district of North Carolina, by virtue of spécial laws, 
and in ail the other districts, by the gênerai law of 1878, it was vested 
in the circuit and district judges acting together. In other words, 
the district judge was authorized to name the person who should 
discharge the duties and receive the émoluments of the clerk of the 
circuit court in the Eastern and Western divisions of the Southern 
district of lowa without the consent or concurrence of the circuit 
judges, while the circuit judges had no power to appoint a clerk of 
any circuit court in any district in the Nation without the concurrence 
of the district judge of that district. Then came the act of 1889, 
with its déclaration that "hereafter ail appointments of clerks of 
circuit courts of the United States shall be made by the circuit 
judges; * * » and ail provisions of law inconsistent herewith are 
hereby repealed." 

We are now prepared to consider the question at issue in this case: 
Was not the provision that a district judge might appoint a clerk 
of the district court, who should discharge the duties and receive 
the émoluments of the office of the clerk of the circuit court in the 
Eastern and Western divisions of this district, inconsistent with the 
grant to the circuit judges of the unlimited power of appointment of 
that clerk made by the act of 1889? The somewhat careful and 
extended considération that has been given to this act, its scope, and 
probable purpose, in the light of the previous législation on its sub- 
jects, to which référence has been made, seems to lead almost inev- 
itably to the conclusion that this question should be answered in the 
affirmative. The argument that the acts of 1880 and 1882 are not 
inconsistent with the grant of the power of appointment made by the 
act of 1889, because they do not authorize the appointment of a clerk 
of the circuit court by a district judge, but simply add, to the duties 
and émoluments of the clerk of the district court, those of the clerk 
of the circuit court for thèse two divisions of the district, proves 
too much. If it were sound, an act which conferred ail the powers 
and émoluments of the clerk of the circuit court in a given district 
upon the clerk of the district court, or one that bestowed ail the 
powers and émoluments of ail the clerks of the circuit courts upon the 
respective clerks of the district courts, would not be répugnant to 
that grant, and, under such a construction, it might become "as idle 
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as a painted ship upon a painted océan." That was not the intention 
of congress when it enacted this law. When it passed tlie act of 
1878, it saved f rom repeal the spécial acts regarding the appointments 
of the clerks of the circuit courts which were then in force by the 
express provision that the power of appointment there given should 
take effect, "except as otherwise specially provided for by law"; 
but, when it passed the act of 1889, it clearly indicated its intention to 
strike down ail other methods of appointment, and to vest the power 
in the circuit judges exclnsively, by the sweeping déclaration that ail 
appointments should thereafter be made by them, and by the express 
provision that ail laws inconsistent with that déclaration should be 
repealed. When this act is read in the light of the législation on this 
subject in force when it was passed, and in the light of this express 
provision for the repeal of inconsistent laws, the intention of congress 
to revoke the authority of the district judges to appoint or to par- 
ticipate in the appointment of the clerks of the circuit courts, and to 
vest that power of appointment uniformly and exclnsively in the 
circuit judges, shines as clearly through it as does its purpose to 
revoke the circuit powers of the district courts, and to vest them 
uniformly in the circuit courts. The act of February 6, 1889, granted 
the power to appoint the clerks of the circuit courts to the circuit 
judges exclnsively, and repealed ail laws inconsistent with the grant 
or exercise of that power. Every law, whereby the right to exer- 
cise any of the powers or to discharge any of the duties of a clerk 
of a circuit court was made to dépend upon a subséquent appointment 
to any oiHce made by any other than a circuit judge, was inconsistent 
with the grant which that act contained, and ineffective from the 
date of its enactment. The appointment of Steadman, in 1892, as 
clerk of the district court, by the judge of that court, gave him no 
lawful authority to exercise the powers, or to receive the émoluments, 
of the clerk of the circuit court in any of the divisions of the South- 
ern district of lowa. He has not been and is not the clerk of the 
circuit court de jure in thèse divisions, but he has been and is so de 
facto, and his acts as such are as valid and conclusive, upon ail who 
hâve not called his title to the office in question by quo warranto or 
other like direct proceeding, as though he had rightfully held his 
oflBce. 

The next question which would naturally arise hère is whether or 
not Mason has been entitled to the émoluments of this office while 
Steadman has been its apparent incumbent; but the agreement of 
the parties, that neither claims restitution from the other, makes 
this an académie question, and we hâve not considered it. The only 
practical question is, who shall exercise the powers of this office in 
the future? Since the power of appointment rests in us, we shall 
solve this question by exercising it. Steadman may continue to act 
as clerk of the circuit court de facto for the Eastern and Western 
divisions of the district until January 1, 1899, and Mason will be 
appointed clerk of the circuit court for the entire district, expressly 
including the Eastern and Western divisions thereof, and his ap- 
pointment will take effect on January 1, 1899. 
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UNITED STATES v. LEE. 
(Circuit Court, N. D. Georgia. November 10, 1886.) 

Ol<FBiNSES AGAIK8T POSTAL IiAWS— IHTKKFBRBNCB WITH PaCKAGB BBVOBB DE- 

LrvBKT — What Constitutes Dblivbby of Lbttbb. 

A letter dlrected to a person, "care Klmball House," when delivered by 
a postal carrier at tte office of the Klmball House, Is "delivered to the 
person to whom it was addressed," within the meanlng of Eev. St. § 
3892; and tbe duty of the postal authorities with respect to such letter 
having been fuUy performed, in accordance witti the direction of the 
eender, a subséquent wrongful taking of such letter by another is not an 
offense under said section, nor one cognizable by the courts of the United 
States. 

This is a prosecution under Eev. St. § 3892, for violation of the 
postal laws. Heard on demurrer to the indictment. 

E. A. Angier, U. S. Atty, » 

F. A. Arnold, for défendant. 

NEWMAN, District Judge. The indictment in this case, together 
with the admission of the United States attorney in open court, and 
the demurrer to the indictment, raise this question: Where a letter 
is directed to "L. B. Priée, care Kimball House, Atlanta, Ga.," and the 
letter is delivered at the office of the Kimball House, is in the office 
of the hôtel awaiting delivery to Price, and the letter is unlaw- 
fuUy, wrongfully, and fraudulently taken therefrom and secreted, 
is the person taking the same subject to indictment and punishment, 
under section 3892 of the Kevised Statutes of the United States? If 
the letter in this case had been "delivered to the person to whom it 
was directed," the taking of the same, no matter how wrongful or 
unlawful the act, would clearly not be an offense within this statute. 
The only information or direction received by the postal authorities 
as to how and where a letter shall be delivered is from the sender. 
Wherè the sender directs the letter to the care of another person, it is, 
in effect, a direction that the letter shall be delivered to A. for B.; and, 
when the delivery is made by the post-ofSce employés to A., it is deliv- 
ered as the postal department is instructed to deliver it, and theref ore, 
when handed to and received by A., it is a delivery to the person to 
whom it is addressed. The duty of the postal authorities is dis- 
charged when they comply with the instructions of the sender, and 
deliver the letter to the designated person or at the designated place. 
Where the duty of the post-office department ends, it would seem that 
its protection generally would end also. 

It is said that some importance should be attached to the use of 
the word "person" as to the delivery of the letter, and that the Kim- 
ball House is not a person. The delivery of the letter to the Kimball 
House was its delivery to Price. Such were the directions of the 
sender, — that it should be delivered to the Kimball House for Price; 
and this was done. To my mind, if an offense has been committed in 
connection with this letter, it is a violation of the state law, and is not 
within fédéral cognizance, certainly not under the statute on which the 
indictment is based. The case of U. S. v. McOready, 11 Fed. 225, 
decided by Judge Hammond in the Western district of Tennessee, and 
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the case of U. S. t. Safford, 66 Fed. 942, decided by Judge Prîest for 
the Eastern district of Missouri, are interesting cases in this connec- 
tion. While in neither case are the facts exactly like the facts hère, 
in both cases there is a discussion of most of the pertinent authorities 
which it is believed support the conclusion reached in this case. With 
the admission of the district attomey that the letter in this case 
had been delivered at the office of the Kimball House, and was there 
when stolen, I must hold that no case is made which would author- 
ize a prosecution under section 3892, Eev. St. 



UNITED STATES v. KENNEY. 
(Circuit Court, D. Delaware. July 22, 1898.) 

Violations op National Bank Laws— Intbnt to Depraud. 

An intent to Injure or defraud a national bank within the meanlng of 
section 5209 of the Revlsed Statutes of the United States does not neces- 
sarily involve malice or ill-will toward the banli. The lavr présume? 
that every sane person, who has attained the âge of discrétion, contem- 
plâtes and intends the neeessary or natural conséquences of his own 
acts; and It Is sufflcient that the unlawful intent is sueh as, if carried 
into exécution, will necessarlly or naturally injure or defraud the banli. 

Same. 

The Indietment having chargea that the défendant, with intent to injure 
and defraud a national bank, wllfuUy, unlawfuUy and fraudulently aided 
and abetted Its paying teller to misapply its moneys, in violation of sec- 
tion 5209, by means of divers checks drawn by ttie défendant on the 
bank when he had no funds or insufficient funds on deposit to meet 
them, the défendant cannot be convicted unless he had a wrongful or 
illégal Intent to Injure or defraud the bank in drawing the checks or some 
one or more of them. Whether or not he had that intent is to be de- 
termined by the facts and clrcumstances and the surroundings at the 
tlme he drew the checks. If at that time he kne-w or had good reason 
to believe that they or any of them were to be fraudulently paid by the 
teller out of the funds of the bank, and not out of any funds to vsrhich 
the défendant could legitimately resort, he had the guilty intent; and 
although ij; may hâve been the intention of the défendant at the time he 
drew such checks finally to recompense or remedy the Injury resulting 
from his act to the bank, sueh an Intent to correct the wrong would 
not absolve him from guilt Nor vrould the fact, if fact it be, that he 
hoped through suceessful opérations In stocks or other property, or other- 
wise, to be placed in a position to restore to the bank moneys wilfuUy 
misapplied through his wrongful act be any answer to the charge of 
criminality. No man is permitted to aid or abet the wilful misapplica- 
tlon of the funds of a national bank because he hopes in the future tr> 
repair his wrong. 

SAMB— OVBBDRAPTS— CONCBALMBNT PIÎOM BaNK OPPICEBS— COLLUSION WITH 

Tbllbb. 

If there was a fraudulent scheme, understanding or agreement between 
the défendant and the paying teller that checks drawn by the défendant 
on the bank in favor of a flrm of stock brokers, for the beneflt and ad- 
vantage of the défendant, were to be paid by the teller out of the funds 
of the bank when the défendant had no funds or only insufficient funds 
to his crédit or was overdrawn in his account, and that such checks were 
not to be charged in the défendant'» account, but were to be fraudu- 
lently concealed from the proper bank officiais, until the défendant should 
make deposits sufiicient to meet them, the défendant had a guilty Intent 
to injure or defraud the bank. Tor such scheme, understanding or agree- 
ment, if carried out, involved a fraudulent and wilful misapplication of 
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the nioneys of thé bahk to the amount of such checks, and wrongf uUy 
and trnlawf uUy, deprived the banU of the use and control of such moneys 
until deposlts subsequently made by the défendant covered the shortage 
thus cf'eated. 

4. Samb. 

A man may overdraw hls account In a bank and be Innocent of any 
evll or unlawf ul purpose. A bank may désire to accommodate tempora- 
rlly a depositor; and, If a depoaltor knowlngly makes an overdraft, bis 
relations with the bank or Its oflSclals may be of such a character as to 
prevent thé talnt of criminality from attacUng to the transaction. But 
no man who Is wlthout a balance to his crédit, or who has only an insuffi- 
cient balance, has a right to draw checks for considérable amounts with- 
out the knowledge or consent of the proper officiais, and with a fraudu- 
lent intent that the moneys of the bank in which he has no funds or not 
sufflclent funds to his crédit, shall be applled to the payment of those 
checks. 

5. Samb— Phoofs of Praud. 

Fraud, being essentially a matter of motive or intention, Is often deducl- 
ble only from a great variety of clrcumstances, no one of which Is ab- 
solutely décisive; but which in combination with ea<;h other may become 
persuasive as to the true nature and character of the transactions in con- 
troversy, and in cases in which the existence of fraud is in issue évidence 
of other acts and doings of the défendant of a kindred character are ad- 
missible In order to iUustrate or establish the intent or motive in doing 
the partieular act or acts directly in question. 

6. Chiminal Law— Weight and Bffbct of Evidence. 

The verdict of the jury should not be controUed by contradictions on 
minor points, provided the évidence, taken as a whole, after making ail 
due allowance for any such contradictions, leads to a flxed conclusion 
of the guilt of the défendant. Criminal cases involving much testimony 
and many facts should not be decided upon the probability or improba- 
bility of any one point singled out of the évidence; but a proper décision 
requires due considération to be given to ail the évidence, direct and 
circumstantial, In the case. 

7. Samb — Testimony of Défendant — Weight and Credibility. 

The deep Personal interest whlch a défendant in a criminal case has in 
its resuit should be considered by the jury in weighing his évidence, and 
In determlning how far, if at ail, It is worthy of crédit. In considering 
the credibility of or weight whlch should be given to the testimony of 
the défendant in this case, the jury should regard, among other things, 
the inhérent probability or Improbabillty of his statements, his intelli- 
gence or want of intelligence, his opportunities for knowledge of business 
methods, and to what estent, if any, he has been corroborated by other 
évidence in the case. 

8. Same— Presumption of Innocence. 

The presumption of innocence is évidence in favor of the défendant in 
a criminal case and stands as his sufficient protection unless It has been 
overcome and removed by the évidence in the case, talîen as a whole, 
proving his guilt beyond a reasonable doubt. 
0. Samb — Dbfendant's Réputation for Honesty and Integrtty. 

While the clrcumstances in one case may be such as to require a verdict 
of guHty, notwithstanding an establlshed réputation for honesty and In- 
tegrlty on the part of the défendant, in another case they may be such 
that an establlshed réputation for honesty and Integrlty on the part of 
the défendant would create a reasonable doubt as to his guilt and require 
an acquittai, although aside from such réputation the évidence in the 
case would be eonvinclng and justify a verdict of guilty. 
10. Samb — Délibérations of Jury. 

If a large majority of the jurors difCer In their conclusions witli the 
minority, it is proper for those composing such minority, in view of the 
fact of such différence, to review the grounds of their own conclusions 
in order that, if possible, unanimity may be reached in accordance with 
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the principles of law laid down by the court. But no juror should acqui- 
esce against his individual judgment In tlie conclusions reached by other 
jurors, whether constituting a majority or a minority of the jury; as tbe 
verdict must represent the real opinion and judgment of each member of 
the jury. 
(Syllabus by the Court.) 

This was an indictment against Eichard E. Kenney for violating the 
national banking laws. 

Lewis C. VandegrifE, U. S. Atty. 

George Gray and Levi G. Bird, for défendant. 

BKADFORD, District Judge (charging jury). The indictment, as 
it now stands, charges the défendant, Richard E. Kenney, with vio- 
lating section 5209 of the Eevised Statutes of the United States. That 
section is as follows: 

"Sec. 5209. Every président, director, cashier, teller, clerlî, or agent of any 
association, who embezzles, abstracts, or willfully misapplies any of tbe 
moneys, funds, or crédits of the association; or who, witbout authority from 
the directors, issues or puts in circulation any of tbe notes of the association; 
or who, without such authority, issues or puts forth any certiflcate of deposit, 
draws any order or bill of exchange, makes any acceptance, assigns any 
note, bond, draft, bill of exchange, mortgage, judgment, or decree; or who 
makes any false entry in any boolî, report, or statement of the association, 
with intent, in either case, to injure or defraud tlie association or any other 
Company, body politic or corporate, or any individual person, or to deceive 
any officer of the association, or any agent appointed to examine the affairs 
of any such association; and every person who with lilie intent aids or abets 
any offlcer, clerk, or agent in any violation of this section, shall be deemed 
guilty of a misdemeanor," &c. 

The words "any association," as used in section 5209 above quoted, 
relate to any national banking association organized under the laws of 
the United States. The First National Bank of Dover, in this Dis- 
trict, is admitted to be, and to hâve been at the time of the alleged 
comroission by the défendant of the offenses specifled in the indict- 
ment, such an association. The indictment against the défendant as 
returned by the grand jury originally contained twenty-flve counts, 
numbered serially. A number of the counts hâve been either disposed 
of on demurrer or abandoned by the District Attorney, and are not 
for your considération. The counts remaining for your considération 
are counts numbered ten, eleven, twelve, thirteen, seventeen, and 
eighteen. You will bear in mind the numbers of the counts just men- 
tioned which are for your considération in order to avoid confusing 
any of them with other counts originally contained in the indictment. 
I repeat, to aid your recollection, and prevent any misunderstanding 
on your part, that the counts which remain open for your considéra- 
tion are counts numbered ten, eleven, twelve, thirteen, seventeen and 
eighteen. Thèse counts are before you in connection with the évi- 
dence appHcable to them, and embrace ail the issues which are for 
your détermination. The counts numbered ten, eleven, twelve and 
thirteen, charge in substance that the défendant did, with intent to 
injure and defraud The First National Bank of Dover, wilfully, un- 
lawfully and fraudulently aid and abet William N. Boggs, who was 
the teller, wilfully, unlawfully and fraudulently to misapply the mon- 
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eys of that bank for the use, benefit and advantage of the saîd William 
N. Boggs, be, William N. Boggs, baving tbe intent tbrougb sucb mis- 
application to injure and defraud tbe bank. Tbe remaining counts, 
namely, counts numbered seventeen and eighteen, cbarge in substance 
tbat tbe défendant did, witb intent to injure and defraud Tbe First 
National Bank of Dover, wilfully, unlawfully and fraudulently aid 
and abet William N. Boggs, wbo was tbe teller, wilfully, unlawfully 
and fraudulently to misapply tbe moneys of tbat bank for tbe use, 
benefit and advantage of tbe défendant, be, William N. Boggs, baving 
tbe intent tbrougb sucb misapplication to injure and defraud tbe bank. 
In order to warrant a conviction of tbe défendant under ail or any of 
tbe counts numbered ten, eleven, twelve and tbirteen, ail of tbe essen- 
tial ingrédients of tbe offense as charged therein, must bave been es- 
tablisbed to your satisfaction beyond a reasonable doubt. Under 
thèse counts it is necessary, in order to flnd a verdict of guilty, tbat 
you sball be satisfied tbat William N. Boggs, wbo was teller, wilfully, 
unlawfully and fraudulently misapplied, as tberein charged, moneys 
of Tbe First National Bank of Dover, for the use, benefit and ad- 
vantage of the said William N. Boggs, and witb intent on the part of 
William N. Boggs to injure or defraud the bank; and further, that the 
défendant, witb like intent to injure or defraud tbe bank, wilfully, 
unlawfully and fraudulently aided or abetted William N. Boggs, as 
sucb teller, in effecting sucb wilful misapplication. In order to war- 
rant a conviction of tbe défendant under either count numbered seven- 
teen or count numbered eighteen, ail of the essential ingrédients of tbe 
offense as charged tberein must bave been establisbed to your satis- 
faction. Under thèse counts it is necessary, in order to flnd a verdict 
of guilty, that you sball be satisfied tbat William N. Boggs, wbo was 
teller, wilfully, unlawfully and fraudulently misapplied as therein 
charged, moneys of Tbe First National Bank of Dover, for tbe use, 
benefit and advantage of the défendant, witb intent on the part of 
William N. Boggs to injure or defraud the bank; and further, tbat 
the défendant witb like intent to injure or defraud the bank, wilfully, 
unlawfully and fraudulently aided or abetted William N. Boggs in 
effecting sucb wilful misapplication. There is uncontradicted évi- 
dence, and it is admitted by the counsel for tbe défendant, that William 
N. Boggs, at tbe time of bis fligbt from Dover on May 29, 1897, was a 
defaulter to the amount of |107,000, and that that sum represented 
moneys of The First National Bank of Dover whicb be bad as receiv- 
ing and paying teller of tbat bank unlawfully embezzled, abstracted 
and misapplied, in violation of section 5209 of the Eevised Statutes 
of tbe United States. It also appears from uncontradicted testimony 
in tbe case that witbin a few days after the fligbt of William N. Boggs, 
bis défalcation was discovered by tbe oflQcers of tbe bank, and upon 
subséquent investigation ascertained to amount to tbe above men- 
tioned sum. Irving D. Boggs, who was bookkeeper of tbe bank, 
testified to the effect that its individual ledger contained entries sbow- 
ing balances due from time to time to the défendant as one of its 
depositors, and also overdrafts by tbe défendant from time to time 
as a depositor; and further that he, Irving D. Boggs, bad no knowl- 
edge of the alleged fraudulent checks drawn by tbe défendant upon 
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the bank, until after the flight of William N. Boggs. Irving D. 
Boggs lurther testifled that whenever he received a deposit from any 
depositor of the bank he did contemporaneousiy and truly enter in his 
own handwriting the amount thereof in the individual ledger to the 
crédit of the depositor; and further that when William N. Boggs, as 
teller, reported to him, Irving D. Boggs, the amount of any deposit 
which he, William N. Boggs, had received, he, Irving D. Boggs, would 
in like manner enter the amount thereof in the individual ledger to 
the crédit of the person so reported by William N. Boggs to hâve made 
such deposit; and further that the usual though not invariable course 
was for him, Irving D. Boggs, to correctly make entries in the indi- 
vidual ledger directly from an inspection by him of the deposit slips. 
William N. Boggs testifled to the efïect that whenever any deposit was 
made by or on account of the défendant, he either correctly reported 
that amount to Irving D. Boggs, the bookkeeper, for entry in the 
individual ledger to the crédit of the défendant, or in case of the ab- 
sence of Irving D. Boggs, truly and accurately made such entry in 
the individual ledger himself ; and further, that with the exception of 
four deposits specitied by him, such entries were made in the indi- 
vidual ledger contemporaneously with the deposits. The four de- 
posits which were not entered in the individual ledger contemporane- 
ously with their receipt, were as follows, as testifled to by William 
N. Boggs. On June 20, 1896, there was a deposit of |100, which was 
not credited to the défendant in his account in the individual ledger 
until three days thereafter. On July 23, 1896, there was a deposit of 
fl386.50, which was not credited to the défendant in his account in 
the individual ledger until two days thereafter. On December 7, 
1896, there was a deposit of $188.85, which was not credited to the 
défendant in his account in the individual ledger until four days there- 
after. And on February 2, 1897, there was a deposit of $725, which 
was not credited to the défendant in his account in the individual 
ledger until three days thereafter. T. Edward Eoss, the expert 
accountant, testifled to the effect that the balances as shown in the 
deposit book of the défendant whenever the deposit book was settled 
agreed with the balances as shown in the individual ledger, and that 
the deposits agreed except in four instances; which correspond ex- 
actly with the four deposits withheld as testifled to by William N. 
Boggs. It appears from the testimony of AVilliam N. Boggs and 
Irving D. Boggs that not taking into considération checks alleged to 
hâve been fraudulently drawn by the défendant upon the bank, the 
entries in the individual ledger relating to the defendant's account 
were so carried on as to accurately show, with the exception of the 
four deposits just mentioned, the true condition of his account as a 
depositor at ail times within the period above mentioned. Thèse 
entries are before you, not as independent évidence of themselves, but 
as proper for your considération in connection with the testimony of 
William N. Boggs and Irving D. Boggs, as tending, in connection with 
that testimony, to show the amounts of the balances whether due 
from the défendant to the bank or from the bank to the défendant, 
aside from the alleged fraudulent check transactions of the défendant. 
Before adverting to the évidence in the case I shall now bring to 
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your attention some elementary principles of law necessary for 
your guidance in determining upon your verdict. The law présumes 
persons charged with crime are innocent until they are proved by 
compétent évidence to be guilty. This presumption is évidence in 
favor of tlie défendant and stands as bis sufficient protection unless 
it bas been overcome and removed by the évidence in the case taken 
as a whole, proving bis guilt beyond a reasonable doubt. To jus- 
tify a verdict of guilty the évidence adduced in the case as a whole 
must be such as to exclude every reasonable hypothesis but that of 
the guilt of the défendant as charged in one or more of the counts 
in the indictment remaining open for your considération; and from 
this it, of course, follows, that if the jury find that ail the évi- 
dence in the case, when taken together, is as compatible with the 
theory of innocence as with the theory of guilt, there should be 
an acquittai. The commission of a criminal offense can be proved 
by circumstantial évidence as well as by direct évidence, provided 
the circumstances proved, together with ail reasonable inferences 
drawn from them, are such as to leave no reasonable doubt in the 
minds of the jury that the défendant is guilty. You are to take 
into considération ail the évidence in this case, both direct and cir- 
cumstantial, together with ail reasonable inferences to be drawn 
from that évidence, in arriving at a conclusion. A reasonable doubt 
is a doubt based on reason, and which is reasonable in view of ail 
the évidence. It is not a whimsical, arbitrary or purely spéculative 
doubt; nor a mère conjecture or guess. If after an impartial com- 
parison and considération of ail the évidence you can candidly say 
that you are not satisfied of the défendant'» guilt, you bave a rea- 
sonable doubt; but if, after such impartial comparison and consid- 
ération of ail the évidence you can truthfully say that you bave a 
flxed conviction of the défendant'» guilt, such as you would be will- 
ing to act upon in the more weighty and important matters relat- 
ing to your own affairs; ^ou hâve no reasonable doubt, and in that 
case should find a verdict of guilty. Absolute certainty is not re- 
quired for such a verdict. Proof beyond a reasonable doubt as 
above deflned is sufûcient. A number of reputable witnesses bave 
testifled that for many years last past the réputation of the défend- 
ant for honesty and integrity in the community in which he bas re- 
sided during that period bas been good. This testimony is évi- 
dence in favor of the défendant and is before you for your con- 
sidération in connection with the other évidence in the case. In ail 
cases in which a person accused of a crime, involving dishonesty 
and want of integrity, is on trial, bis good réputation for honesty 
and integrity or, as it is sometimes called, his good character for 
honesty and integrity, is properly to be submitted to the jury. The 
purpose of such testimony is to enable the jury to détermine the 
degree of improbability that the person on trial, who possesses such 
a réputation, should hâve committed such a crime. What weight 
is to be given to the good réputation of the défendant rests solely 
with the jury. The circumstances in one case may be such that an 
established réputation for honesty and integrity on the part of the 
défendant would create a reasonable doubt as to his guilt, although 
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without such réputation the évidence in the case would be convin- 
cing and justify a verdict of guilty. In anotlier case the circum- 
stances may be such as would require a verdict of guilty notwith- 
standing an established réputation for honesty and integrity on the 
part of the défendant. It does not necessarily follow from the fact 
that a man has a good réputation for honesty and integrity that he 
actually possesses those traits of character. The mère possession 
of such a réputation does not render the person possessing it in- 
capable of committing a crime involving dishonesty and a want of 
integrity. It is within the common knoveledge of mankind that 
many persons bearing a good réputation hâve nevertheless been 
guilty of crime. While the réputation of the défendant for hon- 
esty and integrity is for your considération as part of the évidence 
in the case, it is entitled to just the weight, — no less and no more, 
— which you, upon a review of ail the évidence in the case and in 
the exercise of a sound judgment shall attach to it. While the court 
brings to your attention some of the évidence on both sides, you are 
instructed that you are not in the least to be controlled by any- 
thing which has been or shall be stated by the court in relation to 
the évidence in this case, and are to exercise your own independent 
judgment in relation to the same. While it is my duty to call your 
attention to such portions of the évidence as in the judgment of the 
court may aid you in arriving at a just verdict, you are to give to 
the testimony only such weight and effect as you consider it en- 
titled to. The alleged fraudulent checks set fortb in the indict- 
ment as it now stands it is admitted were ail drawn by the défend- 
ant on The First National Bank of Dover, and are as follows: A 
check drawn September 21, 1896, for $300, in favor of William An- 
dersen; a check drawn September 30, 1896, for $250, in favor of 
William Anderson; a check drawn October 16, 1896, for $275, in 
favor of William Anderson; a check drawn October 22, 1896, for 
$230, in favor of William Anderson; a chèck drawn November 27, 
1896, for |200, in favor of William Anderson; a check drawn May 6, 
1896, for $1650, in favor of Samuel L. Shaw, Sheriff; a check drawn 
September 23, 1896, for $900, in favor of E. B. Outhbert & Co.; a 
check drawn May 8, 1896, for $250, in favor of E. B. Cuthbert & 
Co.; a check drawn May 12, 1896, for |250, in favor of E. B. Cuth- 
bert & Co.; a check drawn June 2, 1896, for $300, in favor of E. B. 
Cuthbert & Co.; another check drawn June 2, 1896, for $200, in 
favor of E. B. Cuthbert & Co.; a check drawn June 4, 1896, for 
$500, in favor of E. B. Cuthbert & Co.; a check drawn June 13, 
1896, for $500, in favor of E. B. Cuthbert & Co.; a check drawn 
June 29, 1896, for $500, in favor of E. B. Cuthbert & Co.: and a 
check drawn July 2, 1896, for $1000, in favor of E. B. Cuthbert & 
Co. There is évidence in the case, oral and documentary, includ- 
ing the testimony of T. Edward Ross, the expert accountant, based 
upon a comparison of the books of The Farmers' Bank at Dover, 
and The Union National Bank at Wilmington, with the individual 
ledger of The First National Bank of Dover, tending to show that, 
at the times the checks set forth in the indictment as it now stands, 
respectively were drawn by the défendant and paid ont of the funds 
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of The First National Bank of Dover, the account of the défendant 
was either overdrawn, and sometimes overdrawn to a large amount, 
or that the défendant had not sufllcient moneys to his crédit in his 
account in that bank to meet thèse checks. I shall not weary you 
with a récital of ail the détails involved in this subject, as the mat- 
ter has been so recently and fully presented to you in the évidence 
and in the arguments of counsel. The court has allowed the in- 
troduction of évidence respecting a number of checks, other than 
those set forth in the indictment, alleged to hâve been drawn by 
the défendant upon The First National Bank of Dover, for various 
sums, when the defendant's account was either overdrawn or did 
not contain sufficient balances in favor of the défendant to pay the 
checks so drawn, and which checks were paid out of the funds of 
that bank, not being charged to the défendant at the time of such 
payment, according to the testimony. The introduction of this évi- 
dence was allowed as tending to show the intent or motive of the 
défendant in drawing and securing the payment out of the funds of 
The First National Bank of Dover of such checks. The reason for 
the introduction of the évidence respecting checks not set forth in 
the indictment is found in the fact that fraud, being essentially a 
matter of motive or intention, is often deducible only from a great 
variety of circumstances, no one of which is absolutely décisive; 
but which in combination with each other may become persuasive 
as to the true nature and character of the transactions in contro- 
versy. And in cases in which the existence of fraud is in issue évi- 
dence of other acts and doings of the défendant of a kindred char- 
acter are admissible in order to illustrate or establish his intent 
or motive in doing the particular act or acts directly in question. 
You are, however, instructed that you cannot flnd a verdict of guilty 
against this défendant on account of any transaction connected 
with any check not set forth in the indictment as it now stands. 
There is évidence, and it has not been controverted, that the flve 
above mentioned checks drawn by the défendant on The First Na 
tional Bank of Dover, in favor of William Anderson, were for the 
beneflt and advantage of William N. Boggs, and there is further 
évidence that ail of those flve checks were paid out of the funds 
of The First National Bank of Dover, but were never charged to 
the account of the défendant in the books of that bank, and that the 
amounts so paid out of the funds of that bank on those checks were 
wholly lost to the bank. There is évidence, and it has not been 
controverted, that the above mentioned check for |1650, drawn by 
the défendant on The First National Bank of Dover, in favor of 
Samuel L. Shaw, Sherifif, was used in connection with the purchase 
at sheriff's sale of a certain farm which was bought by or on ac- 
count of William N. Boggs; and there is évidence that this check 
for 11650 was paid out of the funds of The First National Bank 
of Dover, but was never charged to the account of the défendant 
on the books of that bank, and that the amount so paid out of the 
funds of that bank on this check was wholly lost to the bank. 
There is évidence, and it has not been controverted, that the above 
mentioned check for $900, drawn by the défendant on The First 
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National Bank of Dover, in favor of E. B, Cuthbert & Co., was used 
in connection with certain stocii spéculations carried on either by 
William N. Eoggs or Ezekiel T. Cooper with E. B. Cuthbert & Co. 
the évidence is conflicting on the point whether this check was in- 
tended for the benefit and advantage of William N, Boggs, on the 
one hand, or of Ezekiel T. Cooper, on the other. The question pre- 
sented by this conflict of évidence is for your considération and 
solution. There is évidence that this check for $900 was paid out 
of the funds of The First National Bank of Dover, but was never 
charged to the account of the défendant on the books of that bank, 
and that the amount so paid out of the funds of that bank on this 
check was wholly lost to the bank. There is évidence, and it has 
not been controverted, that the eight above mentioned checks, not 
including the check of $900 just referred to, drawn by the défend- 
ant on The First National Bank of Dover, in favor of E. B. Cuth- 
bert & Co., were for the benefit and advantage of the défendant, and 
there is further évidence that those eight checks were paid out of 
the funds of The First National Bank of Dover, but were not char- 
ged to the account of the défendant on the books of that bank con- 
currently with their payment, but, on the contrary, were withheld 
from the account of the défendant for varying periods of time after 
they were so paid; those periods ranging from three days to sev- 
eral months. An average of those varying periods testified to 
amounts to about thirty two days. While the respective amounts 
of the eight checks last referred to were, at the expiration of those 
respective periods, paid by the défendant to The First National 
Bank of Dover, that bank was deprived of the use and control dur- 
ing those respective periods of its funds to the amount of the checks 
respectively withheld during those periods. This constituted a loss 
and injury to the bank. Of course, if you should believe from the 
évidence that the défendant in giving checks mentioned in the in- 
dictment as it now stands, at the request and for the use, benefit 
and advantage of William N. Boggs, honestly believed that Wil- 
liam N. Boggs had ample means of his own to pay the same, and 
that the same were being paid by William N. Boggs out of his own 
money, and not out of the moneys, funds and crédits of The First 
National Bank of Dover, you could not convict the défendant with 
respect to those check transactions. The main question in the 
case is whether or not the défendant, with intent to injure and de- 
fraud The First National Bank of Dover, wilfully, unlawfully and 
fraudulently aided or abetted William N. Boggs, as teller, wilfully 
and unlawfully to misapply the moneys of that bank for the use, 
benefit and advantage of the défendant or of William N. Boggs, as 
respectively charged in the indictment as it now stands; he, Wil- 
liam N. Boggs, having In making such misapplication a like in- 
tent, and the défendant knowing that William N. Boggs was teller. 
You must be satisfied, in order to flnd a verdict of guilty, that the 
défendant had knowledge of the intention of William N. Boggs so 
to misapply the moneys of The First National Bank of Dover, and 
that the défendant did some act or acts for the purpose of aiding or 
abetting William N. Boggs in making such misapplication. If the 
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other ingrédients of the crime existed, the aiding or abetting could 
be accomplished through the instrumentality of a check or checks 
drawn upon The First National Bank of Dover, which either caused 
or t'acilitated the prohibited misapplication of its funds. Under 
the counts of the indictment as it now stands, ail of which charge 
the défendant with aiding or abetting William N. Boggs wllfully, 
unlawfully and fraudulently to misapply the moneys of The First 
National Bank of Dover, the drawing of a fraudulent check by the 
défendant and his procuring it to be paid by William N. Boggs, as 
teller, ont of the funds of the bank in manner as alleged in the 
indictment, constitutes the act of aiding or abetting within the 
meaning of the law. Much ha s been said on the subject of over- 
drafts, and the circumstances under v^hich they are or are not crim- 
inal under section 5209 of the United States Eevised Statutes. A 
man may overdraw his account in a bank and be innocent of any 
evil or unlawful purpose. Overdrafts are not uncommon in bank 
transactions. A bank may désire to accommodate temporarily a 
depositor, and if a depositor knowingly makes an overdraft his re- 
lations with the bank or its ofQcials may be of such a character as 
to prevent the taint of criminality from attaching to the transac- 
tion. But no man who is without a balance to his crédit in a bank 
or who has only an insuificient balance, has a right to draw checks 
for considérable amounts without the knowledge or consent of the 
proper officiais and with a fraudulent intent that the moneys of 
the bank in which he has no funds or not sufiflcient funds to his 
crédit shall be applied to the payment of those checks. The de- 
fendant cannot be convicted unless he had the wrongful or illégal 
intent to injure or defraud the bank in drawing the alleged fraud- 
ulent checks or some one or more of them set forth in the indict- 
ment as it now stands, Whether or not he had that intent is to be 
determined by the facts and circumstances and the surroundings at 
the time he drew those checks. If he knew or had good reason to 
believe when he drew the checks set forth in the indictment as it 
now stands that they or any of them were to be fraudulently paid 
by William N. Boggs, the teller, out of the funds of the bank, and 
not out of any funds to which he, the défendant, could legitimately 
resort, he had the guilty intent. And although it may hâve been 
the intent of the défendant at the time he drew the alleged fraud- 
ulent checks to flnally recompense or remedy the injury resulting 
from his act to The First National Bank of Dover, such an intent 
to correct the wrong does not absolve him from guilt. Nor would 
the fact, if fact it be, that he hoped through successful opérations 
in stocks or other property, or otherwise, to be placed in a position 
to restore to the bank moneys wilfully misapplied through his 
wrongful act be any answer to the charge of criminality. No man 
is permitted to aid or abèt the wilful misapplication of the funds 
of a national bank because he hopes in the future to repair his 
wrong. 

So if you are satisfied that there was a fraudulent scheme, un- 
derstanding or agreement between the défendant and William N. 
Boggs that the eight checks drawn by the défendant on The First 
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Kational Bank of Dover, in favor of E. B. Cuthbert & Co. for the 
benefit and advantage of the défendant, were to be paid by Wil- 
liam N. Boggs, as teller, ont of the funds of that bank, when he, 
the défendant, had either no funds or only insufiScient funds or 
was overdrawn in his account and that such checks were not to be 
charged in the defendant's account, but were to be fraudulently 
concealed from the proper bank officiais until he should make de- 
posits sufQeient^to meet them, the défendant had a guilty intent 
to injure or defraud the bank. For such scheme, understanding or 
agreement, if it existed and was carried out, as testifled to, involved 
a fraudulent and wilful misapplication of the moneys of the bank 
to the amount of such checks, and wrongfully and unlawfully de- 
prived the bank of the use and control of such moneys until de- 
posits subsequently made by the défendant, as testifled to, covered 
the shortage thus created. An intent to injure or defraud a na- 
tional bank within the meaning of section 5209 of the United States 
Revised Statutes does not necessarily involve malice or ill-will to- 
ward the bank. There are few, if any, cases in which the funds of 
a bank are embezzled, abstracted or wilfully misapplied merely for 
the purpose of injuring the bank. Such funds are embezzled, ab- 
stracted or wilfully misapplied for personal gain. But the law pré- 
sumes that every sane person who bas attained the âge of discrétion 
contemplâtes and intends the necessary or natural conséquences of 
his own acts. It is sufBcient that the unlawful intent is such that, 
if carried into exécution, it will necessarily or naturally injure or 
defraud the bank. It is wholly immaterial in this case whether the 
money alleged to bave been taken from the funds of The First Na- 
tional Bank of Dover and applied to the payment of the alleged 
fraudulent checks, or any of them, set forth in the indictment as it 
now stands, was so taken for the sole use, benefit and advantage 
of the défendant or for the use, benefit and advantage of the de- 
fendant with others; and it is also wholly immaterial whether the 
money alleged to hâve been taken from the funds of that bank and 
applied to the payment of the alleged fraudulent checks for the 
use, benefit and advantage of William N. Boggs, was so taken for 
the sole use, benefit and advantage of William N. Boggs or for the 
use, benefit and advantage of William N. Boggs with others. It is 
also wholly immaterial so far as the guilt or innocence of this de- 
fendant is concerned, whether the alleged fraudulent checks of the 
défendant set forth in the indictment as it now stands, were intend- 
ed for the use, benefit and advantage of himself, on the one hand, 
or for the use, benefit and advantage of William N. Boggs, on the 
other, provided, the évidence in the case supports the allégations 
in the différent counts of the indictment as it now stands, or some 
one or more of them. 

William N. Boggs has pleaded guilty to the charge of unlawfully 
embezzling, abstracting and misapplying the moneys, funds and 
crédits of The First National Bank of Dover, and in this case he 
has testifled in the character of an accomplice. While the testi- 
mony of an accomplice should always be recel ved with caution and 
weighed and scrutinized with great care by the jury, the accomplice 
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is nevertheless a compétent witness, and the degree of crédit whicK 
shonld be given to the testimony of an accomplice is a matter ex- 
clusively within the province of the jury. While the jury as a mat- 
ter of law may convict a person accused of a grave crime upon the 
uncorroborated testimony of an accomplice, it is, however, usual 
for the court to advise the jury against a conviction unless the tes- 
timony of the accomplice has been corroborated by compétent évi- 
dence in some material part or parts. The corroboration need not 
pxtend to ail matters testified to by the accompKce, but it being 
shown that the accomplice has testifled truly in some particulars, 
it may be inferred by the jury that he has in others. In this case 
you are to détermine upon the évidence whether William N. Boggs 
has or has not been corroborated with respect to material parts of 
his testimony by the documentary évidence and the testimony of 
other witnesses; and you are also to détermine whether or not Wil- 
liam N. Boggs has been successfully contradicted, if at ail, with 
respect to any material portion of his testimony. It is also true, 
gentlemen, that while the court is careful to remind you that the 
crédit of William N. Boggs is entirely for your considération, it 
would be very far f rom your duty if, disregarding what may seem 
to you natural and inherently truthful testimony given by him, you 
should permit yourselves to be carried away by fierce denunciations, 
by heated language, and by excited and unwarranted epithets ap- 
plied to him. On the contrary with measured and impartial dé- 
libération, like men who hâve a large interest at stake, you should 
carefuUy, anxiously and judicially scan and weigh the évidence of 
William N. Boggs. The law permits the défendant, at his own re- 
quest, to testify in his own behalf. The défendant hère has availed 
himself of this right. His testimony is before you and you must 
détermine how far it is crédible. The deep personal interest which 
he has in the resuit of this case should be considered by you in 
weighing his évidence, and in determining how far, or to what ex- 
tent, if at ail, it is worthy of crédit. In considering the credibility 
of or weight which you should give to the testimony of the défend- 
ant, you should regard, among other things, the inhérent proba- 
bility or improbability of his statements, his intelligence or want of 
intelligence, his opportunities for knowledge of business methods, 
and to what extent, if any, he has been corroborated by other évi- 
dence in the case. You should especially look to the interest any 
witness who has testifled before you in this case has in its resuit. 
Where a witness has a direct personal interest in the resuit of a 
case the temptation is strong to color, pervert or withhold the facts. 
William N. Boggs testiiied, among other things, to the effect that 
his défalcation at The First National Bank of Dover, flrst bècame 
known to the défendant in the early part of October, 1895; that at 
that thne his défalcation was from $20,000 to |30,000; that he told 
the défendant, as his counsel, at that time the state of affairs as 
nearly as he could and the défendant advised him in relation to 
certain matters connected with them; that he, William N. Boggs, 
was greatly encouraged by the interview he had with the défend- 
ant at that time; that the défendant inquired at that time what 
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assets he had that could be utilized or what means to resort to for 
the payment of the défalcation ; and that the défendant undertook 
to collect certain claims that he, William N. Boggs had against 
Thomas S. Clark. William N. Boggs further testified that from the 
time of his consultation with the défendant in October, 1895, up 
to and including 1896, he had many conversations with the défend- 
ant in relation to his défalcation; that the défendant knew that 
his défalcation continued during ail that time; that the défendant 
would ask him how he was getting along; that at the time of his 
consultation with the défendant in October, 1895, the défendant 
asked him how he had concealed his défalcation from the examiner 
and from the officiais of the bank; that the spécial thing that he, 
William N. Boggs, feared at that time was an examination which 
he thought was to be made on the foUowing day, and that the de- 
fendant said to him, William N. Boggs, "You hâve concealed it be- 
fore, I don't see why you cannot do it again," or words to that ef- 
fect; that he carried the Cuthbert and other checks for the défend- 
ant because thèy were in a hole together; that "Mr. Kenney knew 
that I was in a hole and I knew Mr. Kenney was in a hole, and 
he was doing what he could, as I thought, to help me, and I was 
doing what I could, as I thought, to help him;" that he held ont 
the defendant's checks without the knowledge or consent of the 
bank or its offlcers and with the knowledge and consent of the de- 
fendant, the défendant knowing at the time that he, William N. 
Boggs, was in default to the bank; that he, William N. Boggs, 
when the défendant gave the Shaw check, the Andersen checks and 
the $900 Cuthbert check, told the défendant that they would not 
be charged to his account, the défendant knowing at the time that 
he, William N. Boggs was in default to the bank ; that he, William 
N. Boggs, had an arrangement with the défendant for the payment 
of the defendant's checks out of the funds of the bank, and that he 
paid every check of the défendant out of such funds whether the 
defendant's account was or was not good for it; that the real rea- 
son why he, William N. Boggs, went to the défendant and borrowed 
any of his checks was because, "I was very intimate with him, was 
as intimate as anyone else, and that he knew as much about my 
affairs as anyone, and that the favors that I was extending to him 
I considered equal or greater that the ones that I was asking of 
him;" that the plan of him, William N. Boggs, in balancing the 
defendant's deposit book was that it should always be balanced so 
as to show "as near even as possible on the ledger," thus creating 
no suspicion, showing either a small balance or a small overdraft, 
and that in balancing the defendant's book, if at the time he, Wil- 
liam N. Boggs was holding out any of the defendant's checks, he 
would call the defendant's attention to those, so that he could see 
whether they were being carried on the bank's ledger, and that 
"what we were carrying on the bank's ledger with the checks that 
I was holding out did correspond with the balance, if he correctly 
kept it, of his own account;" and that any checks that were held 
out at the time of the settlement of the deposit book would not 
show upon the books of the bank, those checks being the same to 
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wilich he, William N, Boggs called the attention of the défendant 
on several occasions. 

The défendant testified, among other things, to the effect that he 
had known William N. Boggs since about 1881; that William X. 
Boggs was a very much younger man than the défendant; that the 
défendant became counsel for William N. Boggs in 1892 or 1893; 
that up to that time the defendant's relation with William N. Boggs 
had not been intimate, and that the défendant never had any social 
intimacy at ail with William N. Boggs; that the défendant flrst 
learned of the défalcation of William N. Boggs to The First Na- 
tional Bank of Dover in November, 1894, soon after the gênerai élec- 
tion; that at that time William N. Boggs came to the defendant's 
house at night and told the défendant that he, William N. Boggs, 
was in trouble with the bank ; that the défendant was surprised and 
horrified to hear it; that William N. Boggs came to the défendant as 
his counsel for advice as to what he, William N. Boggs, should do; 
that the défendant told William N. Boggs, "you hâve friends and 
relations enough who can flx this matter up before it becomes pub- 
lic;" that William N. Boggs did not inform the défendant of the 
amount of his défalcation or of the way in which it occurred, nor 
did the défendant ask him about the amount of the shortage, either 
then or at any other time; that this interview did not last ten 
minutes, and William N. Boggs at its conclusion left the defendant's 
house seeming to be very much relieved; that at no time after this 
interview did William N. Boggs make any référence to the défal- 
cation to the défendant until about a week before his flight from 
Dover, which occurred May 29, 1897; that the défendant was pos- 
itive that the interview occurred in November, 1894; that in the 
fall of 1895 William N. Boggs spoke to the défendant about his 
trouble with the directors of the bank because of his playing cards; 
that William N, Boggs told the défendant that he had satisfied the 
directors that he would quit playing cards, and that he had seen 
Mr. Massey in Philadelphia, one of his bondsmen, npon the subject, 
and Mr. Massey told him, William N. Boggs, that hé would forgive 
him for playing cards and gambling if he were ail right in his ac- 
counts with the bank; that William N, Boggs told the défendant 
that he had satisfied Mr. Massey; that the défendant had every 
reason to believe that William N. Boggs was square with the bank, 
and that he was aoparently in funds during 1895 and 1896; that 
from the last of 1895 to October, 1896, William N. Boggs had, ex- 
clusive of his salary as teller and his notarial fées, cash or other 
property amounting in the aggregate to $4282.13, and William N. 
Boggs frequently told the défendant that he, William N. Boggs, 
was making a large amount of money in speculating and gambling 
opérations; that the défendant had no knowledge whatsoever of 
the holding out of his checks upon the bank as set forth in the in- 
dictment; that he knew at varions times during the period cov- 
ered by the alleged fraudulent checks that he had overdrawn his 
account in the bank and had been called upon by the offlcers of the 
bank to make certain checks good; that he had no idea of the con- 
dition of his account as testified to on the part of the government; 
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that he relied entirely upon the bank to keep his account; or "upon 
Mr. Boggs rather, who really was the only officer in the bank that 
I came in contact with in a business way; he always took charge of 
the matters generally and whenever it was necessary for me to 
niake a deposit or to cover my account he always uotifled me, and 
I never failed in my life when notified that I was overdrawn or had 
a check and my funds were not sufflcient to pay it that I did not 
promptly get the money and make it good. And this condition run- 
ning over that period of time as shown hère by this examination 
was then and up to the time that they testifled on the stand as new 
to me as to you;" that the défendant had no doubt but that his 
deposits were just about keeping up with his checks justifying the 
balances struck every two or three months showing that he either 
had a small balance or a very insigniflcant overdraf t ; and that the 
défendant when his account became overdrawn was notified to make 
it good by William N. Boggs or some other offlcer of the bank. 
The défendant in his testimony further dénies in effect any fraud 
on his part in connection with any of the checks set forth in the 
indictment as it now stands. I hâve thus presented to you what 
seem to the court to be the more material portions of the defend- 
ant's testimony. Is that testimony probable or improbable, when 
taken by itself, or in connection with the other évidence, oral and 
documentary, in the case. The défendant has been a member of 
the bar since October 21, 1881, and has been actively engaged in 
the practice of his profession. Before the alleged fraudulent 
checks were given he knew, upon his own showing, that William N. 
Boggs was teller of The First National Bank of Dover, and that as 
such teller he had been guilty of a défalcation to that bank. Wil- 
liam N. Boggs testifled that early in October, 1895, he consulted for 
the flrst time the défendant as his counsel with respect to that dé- 
falcation. The défendant admits that William N. Boggs consulted 
him with respect to the défalcation, but states positively that the 
consultation occurred in November, 1894, after the gênerai élection. 
The discrepancy as to the date between William N. Boggs and the 
défendant may not be material, but it may be observed in pass- 
ing that the défendant, in his interview with Thomas J. Ewell, re- 
porter for the Baltimore Sun, stated that the consultation occurred 
"in November, 1893 or 1894, I am uncertain as to the date." The 
défendant testifled to the effect that at this consultation he was 
surprised and horrifled at the announcement by William N. Boggs 
of his défalcation, but that he never inquired as to its amount or 
the manner in which it occurred, but merely advised William N. 
Boggs to see his friends and relations with a view of making good 
the défalcation. William N. Boggs, on the contrary, testifled to 
the effect, that he made upon that occasion a full disclosure of the 
amount of the défalcation. In view of the character of the con- 
sultation, it is for you to détermine which of them is to believed 
in this regard. The défendant testifled in effect that when he made 
overdrafts in his account at The First National Bank of Dover he 
was notifled from time to time to make his account good either by 
William N. Boggs or some other ofticer of the bank. Both Harry 
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A. Bichardson, the président, and John H. Bateman, the cashîer of 
the bank, testifled to the effect that they had been in entire ignor- 
ance of the holding eut of checks drawn by the défendant upon that 
bank, as chargea in the indictment, until after the discovery of the 
défalcation in June, 1897. If Mr. Eichardson and Mr. Bateman are 
to be believed, it would seem to be évident any notification which 
may hâve been sent by either of them to the défendant to make good 
any overdraft in his account could hâve had relation to nothing else 
than the overdrafts as shown in red ink on the individual ledger. 
In fact the défendant has net testifled that his overdrafts of which 
he received notification were other than those which were duly en- 
tered as such on the books of the bank. Mr. Eichardson testifled 
to the effect that the teller had no right to loan money of the bank 
or permit overdrafts or to carry any of the alleged fraudaient checks 
set forth in the indictment. Mr. Bateman testifled to the same ef- 
fect. The défendant testifled to the effect that from the time Wil- 
liam N. Boggs made known to him the défalcation in November, 
1894, until about a week before his flight he, the défendant, never 
on any occasion had any communication, oral or otherwise, with 
William N. Boggs touching such défalcation, and he, the défend- 
ant, supposed that William N. Boggs had repaid to the bank the 
amount of his shortage. William N. Boggs, on the contrary, testi- 
fled to the effect that there were numerous conversations between 
the défendant and himself during that period with respect to the 
défalcation. It appears that the defendant's offlce was next door 
to the bank; that the défendant continued during the whole of the 
above period counsel for William N. Boggs, and that he and Wil- 
liam N. Boggs saw each other frequently. In view of thèse circum- 
stances and of the shock with which the défendant, according to 
his testimony, received the intelligence in November, 1894, of the 
défalcation of William N. Boggs, which of the two is to be be- 
lieved? You will, of course, gentlemen, in deciding on the évi- 
dence, such questions apply coramon intelligence and common sensé 
in the light of human expérience. William N. Boggs testifled to 
the effect that he had an arrangement with the défendant for the 
payment of the defendant's checks ont of the funds of the bank, and 
that he paid every check of the défendant out of such funds wheth- 
er the defendant's account was or was not good for it. The défend- 
ant testifled to the effect that he believed that William N. Boggs 
possessed ample means to cover ail checks drawn by the défendant 
upon the bank for the use, beneflt and advantage of William N. 
Boggs. A number of the alleged fraudulent checks set forth in the 
indictment aâ it now stands are admitted by the défendant to hâve 
been for the use, beneflt and advantage of William N. Boggs. Why 
then should the défendant hâve drawn such checks upon the bank 
if you believe that he was either overdrawn or had not suflQcient 
funds to meet such checks, instead of allowing William N. Boggs 
to apply his own funds, supposed by the défendant to be ample 
to accomplish the purpose for which the défendant gave his checks. 
It is admitted that William N. Boggs was a defaulter to the amount 
of 1107,000. The uncontradicted testimony shows that the défend- 
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ant was, prior to the giving of the alleged fraudulent checks set 
forth in the indictment, aware that William N. Boggs was a de- 
faulter to the bank. The défendant knew that William N. Boggs 
was teller of the bank. He also knew, according to the testimony, 
that William N. Boggs was a gambler and a stock speculator on 
margins. While the défendant availed himself of his right to tes- 
tify, he bas not stated, nor haa any other witness in the case tes- 
tifled, that the défendant did, at any time, make any inquiry of the 
ofiQcials of The First National Bank of Dover as to the fidelity and 
regularity of William N. Boggs as teller. Is there or not any ex- 
planation, and if so, what is it, of the association, if it bas been 
proved, of the défendant with William N. Boggs in check transac- 
tions set forth in the indictment as it now stands, after the défend- 
ant had become aware that William N. Boggs had been a defaulter 
to The First National Bank of Dover? This is for your consid- 
ération. I do not deem it necessary to refer to the subject of cor- 
roboration either of William N. Boggs or of the défendant. There 
bas been much documentary évidence as well as oral testimony up- 
on that point which is fresh in your reeollection. Testimony has 
been adduced for the purpose of contra dicting William N. Boggs 
and the défendant. The eifect of this testimony is for your déter- 
mination alone. It has been so recently delivered that I do not 
f ell called upon, in view of that circumstance, to comment upon it. 
It is proper that I should add that your verdict in this case should 
not be controUed by contradictions on minor points, should any 
such exist, provided the évidence, taken as a whole after making ail 
due allowance for any such contradictions, leads you to a âxed con- 
clusion of the guilt of the défendant. If the évidence so taken shall 
not satisfy you beyond a reasonable doubt, as already defined, that 
the défendant is guilty, he should be acquitted. If, however, the 
évidence does so satisfy you beyond a reasonable doubt your ver- 
dict should be guilty. A criminal case involving much testimony 
and many facts should not be decided upon the probability or im- 
probability of any one point singled ont of the évidence; but a 
proper décision requires due considération to be given to ail the 
évidence, direct and circumstantial, in the case. Gentlemen, I need 
hardly remind you that you are fully to understand that ail inti- 
mations or expressions of opinion by the court upon the évidence 
in this case or déductions to be drawn from it, while intended to 
aid you in reaching proper conclusions, do not in the least control 
you in arriving at your verdict. You are the sole judges of the 
eredibility of witnesses, the weight to be given to their testimony, 
and the weight and effect of the évidence, whether oral or docu- 
mentary. While it is the exclusive function of the court to présent 
to you the principles of law applicable to the case, it is your ex- 
clusive function to pass upon the facts and the évidence and reach 
a conclusion, subject to the principles of law as presented by the 
court. The court has been requested to give you instructions on a 
number of points of law in the language employed by the counsel 
in the case. The charge of the court embraces in substance ail the 
propositions suggested by the counsel in so far as those proposi- 
90 F.— 18 
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tions are,: in the opinion of the court, properlj applicable to the 
case. 

Yonr Terdict should represent the opinion of each member of 
your body, after an intelligent and conscientious comparison and 
considération in the jury room of the views of the individual jurors. 
Your investigation of the évidence should be marked with due dé- 
libération, and your minds should remain open to conviction by 
arguments which commend themselves to your judgment The 
very object of the jury System is to secure unanunity ttrough com- 
parison of the views and through arguments among the jurors 
themselves. If a large majority of the jurors, after délibération in 
the jury room, differ in their conclusions with the minority, it is 
proper for those composing such minority, in view of the fact of 
such différence, to review the grounds of their own conclusions in 
order that, if possible, unanimity may be reached in accordance 
with the principles of law heretofore laid down. But no juror 
should acquiesce against his individual judgment in the conclusions 
reached by other jurors, whether constituting a majority or a mi- 
nority of your whole body. For your verdict must represent the 
real opinion and judgment of each member of the jury. The guilt 
or innocence of the défendant is to be determined by you as in- 
telligent and conscientious men, upon the évidence adduced in this 
case and upon that alone. A grave and solemn responsibility rests 
upon you. No public clamor, no sentiment of hostility or sympathy, 
no considération of conséquences which may resuit from your ver- 
dict, should be permitted in any manner to influence your délibér- 
ations or control your verdict. If upon ail the évidence in the case 
you are not satisfied beyond a reasonable doubt of the guilt of the 
défendant on one or more of the counts of the indictment remain- 
ing open for your considération, you should acquit him; but if up- 
on ail the évidence in the case you are satisfied beyond a reasonable 
doubt that the défendant is guilty in manner and form as he stands 
indicted on some one or more of those counts, you should return a 
verdict of guilty. If you so flnd a verdict of guilty it may be a 
gênerai verdict of guilty or a verdict of guilty as to ail or anj of 
such counts now remaining in the indictment, as the évidence shall 
warrant. 

The Jury, after a délibération of seventy-two bours, were unable to agrea^ 
and were dlscharged by the court. 



JOHN J. KBLLBR & CO. T. UNITED STATES. 

(Circuit Court, 8. D. New York. January 4, 1898.) 

No. 1,200. 

OusTOUB DuTiEs— Classification— ExTRAOT of Loowood. _ 

Bxtract of logwood, mordanted with a sait of chromium, for prlntlng 
colors on cotton fabrics,— the mixture being mechanical, and not Chem- 
ical,— was dutlable under the description "extracts and décoctions of tog- 
wood," "Such as are commonly used for dyelng," contalned in paragraph 
26 of the act of 1890, and not aa a cbemical comyound, under paragrapb 
7& 
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This was an application by John J. Keller & Co. for a review of 
a décision of the board of gênerai appraisers aflSrming the action of 
tbe collecter of the port of New York in the classification for duty of 
certain imported merchandise. 

Albert Com stock, for plaintiff. 

James T. Van Kensselaer, Asst U. S. Atty. 

WHEELER, District Judge. This importation seems to be an ex- 
tract of logwood, mordanted with a sait of chromium, for printing 
colors on cotton fabrics. It was assessed for duty as a chemical 
compound, under paragraph 76 of the tariff act of 1890. The testi- 
mony taken since shows it to be a mechanical mixture of the extract 
and sait, and not a chemical compound. As such, it does not come 
within the description of anything mentioned in paragraph 76. The 
protest refers to paragraph 26, which lays a lesser duty on "extracts 
and décoctions of logwood, and other dye-woods • * • such as are 
commonly used for dyeing, or tanning." This printing of colors upon 
cotton fabrics is an extension or branch of the art of dyeing; and this 
extract of logwood, so prepared with a mordant, which is necessary 
for fixing the colors, is commonly used in that branch of the art, "for 
dyeing." So, as this case now appears, the assessment should bave 
been made under paragraph 26. Judgment reversed. 



WM. J. MATHESON & CO. y. UNITED STATES. 

(Circuit Court, S. D. New York. May 14, 1895.) 

No. 929. 

CuBTCMS DuTiES— Classification— CoalTar Préparations. 

OU of mirbane, or nitrobenzole, which is in fact a préparation of coal 
tar, and is not known commerclally as an essential oil, was dutlable as a 
coal-tar préparation, under paragraph 19 of the act of 1890, and not os 
an essential oil or chemical compound, under paragraph 76. 

This was an application by W. J. Matheson & Co. for a review of a 
décision by the board of gênerai appraisers afflrming the action of the 
collector of the port of New York in respect to the classification for 
duty of certain imported merchandisa 

Albert Comstock, for importers. 

James T. Van Rensselaer, Asst U. S. Atty. 

TOWNSEND, District Judge (orally). The article în question is 
oil of mirbane, or nitrobenzole. The board of gênerai appraisers 
classifled it for duty, under paragraph 76 of the act of 1890, at 25 
per cent, as a product known as an essential oil, or as a chemical 
compound. The importers claim that the article should be classifled 
at 20 per cent., under paragraph 19 of said act, as a coal-tar prépara- 
tion, not a color or dye. The évidence shows that this is a coal-tar 
préparation in fact, and not a color or dye. It further appeared from 
the évidence that it is not generally known commerclally as an essen- 
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tial oil. In TÎew of thèse facts, the décision of the board of gênerai 
appraisers is reversed, and the article should be classified for duty 
under paragraph 19 of said act. 



WM. J. MATHESON & CO., Limited, v. UNITED STATES. 

(Circuit Court, S. D. New York. March 23, 1896.) 

No. 1,201. 

1. CnsTOMS DuTiBB— Classification. 

An article not commercially known in this country at the time of the 
passage of a tariff law, but suhsequently imported, and which in fact 
cornes witMn the proper définition of a similar article then known and 
provided for in the act, and which is so designated commercially, la en- 
titled to be classifled as such. 

a. Samb— Alizarinb Black. 

The article imported since 1891, and commercially known as "alizarine 
black," but more particularly designated as "alizarine black 4 B," to 
distinguish It from the article theretofore and still imported and known 
as "alizarine black," both being products of coal tar and dyes having 
similar properties, but somewhat différent in chemical composition, is 
properly classifled as a dye commercially known as "alizarine black," 
under paragraph 478 of the free list in the tarifE law of 1890, and not un- 
der paragraph 18, as a coal-tar color Or dye not specially provided for. 

Appeal by the importers from a décision of the board of gênerai 
appraisers which sustained the action of the collector in assessing 
duty upon the merchandise in question. 

Albert Comstocli, for importers. 

J. T. Van Eensseiaer, Asst U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question is a 
black dyestuff. It was classifled for duty, under paragraph 18 of 
the act of October 1, 1890, as a coal-tar color or dye, by whatever 
name known, not specially provided for. The importer protested, 
claiming that it was Speciflcally included under paragraph 478 of the 
free list, which is as foUows: "478. Alizarine, natural or artificial, 
and dyes commercially known as alizarine yellow, alizarine orange, 
alizarine green,, alizarine blue, alizarine brown, alizarine black." The 
board of gênerai appraisers afflrmed the classification of the collector, 
and the importer appeals to this court. 

The article in question is a color and a dye. True, alizarine was 
originally a vegetable product derived from madder. Technically, 
there is no such thing as alizarine black, because the true alizarine 
does not dye black; but the term "alizarine" is applied generally to 
certain coal-tar dyes which exhibit certain marked characteristics 
similar to thosé belonging to vegetable alizarine. Prior to the date 
of the passage of said act there was à coal-tar dye commercially known 
as "alizarine black," which was chemically a naphthazarine black, 
and which was protected by a patent. The merchandise in the prés- 
ent case was not commercially known in the United States prior to 
1891. It is a coal-tar dye, which is chemically naphthyl black, and 
also is protected by a patent. 



WM. J. MATHESON & CO. V. UNITED STATE3. 277 

Tlie questions at issue will be best understood by tbe following 
Btatement: The dye which was commercially known as "alizarine 
black" prior to the passage of said act, hereafter referred to as 
"alizarine black S C," and the alizarine black in question, hereafter 
to be known as "alizarine black 4 B," differ from each other in several 
respects. The alizarine black 4 B is chemically naphthylamine black 
4 B, so that both désignations apply to the article hère in question. 
The import ers hâve on certain spécial occasions, to be hereafter con- 
sidered, sold their alizarine black 4 B under the name of "naphthyla- 
mine black 4 B." It is immaterial that the article in question is not 
chemically alizarine, because there is no such alizarine derived from 
coal tar, as already stated. The question is whether the article is 
"commercially known as alizarine black," under paragraph 478 of the 
free list. The importer admits that, if the article had been im- 
ported and known under another name prior to the passage of said 
act, the provisions thereof would not apply thereto. But he claims 
that under the décisions in Smith v. Pield, 105 U. S. 52, Newman v. 
Arthur, 109 U. S. 132, 3 Sup. Ct. 88, and Pickhardt v. Merritt, 132 
U. S. 252, 10 Sup. Ct. 80, if said article is a new product coming into 
existence after the passage of said act, and is in fact alizarine black, 
and is commercially known as such, it is free of duty, under said 
law. The counsel for the United States dénies thèse claims. In 
support of the proposition that it is in fact alizarine black, the im- 
porter shows that it responds to certain tests which are recognized 
as the usual and characteristic tests in determining the question of 
membership in the family of alizarines. Thèse characteristics are the 
application to wool mordanted with chrome and tartar mordajtits, and 
fastness of color in milling and f ulling, and on exposure to sun and air. 
In thèse respects it is also like alizarine black S C. The counsel for 
the United States does not deny thèse facts. He admits that the 
term "alizarine" is applied to a class of colors which possess certain 
marked characteristics. But he relies upon proof that the alizarine 
black 4 B of the importer differs in certain respects from said alizarine 
black S C. Thus, it is claimed that alizarine black 4 B is an acid 
black, while alizarine black S C is not. In fact, acid is used for dye- 
ing with both alizarine blacks; but in the case of alizarine black 4 
B the acid is used with the dye in dyeing the wool, while in alizarine 
black S C the acid is used prior to the application of the dye, and is 
afterwards washed ont, before the dye is applied to the wool. It ap- 
pears, however, that in the above experiments acetic acid was used 
with alizarine black 4 B, while oxalic acid was used with alizarine 
blaôk S 0. It further appears that wool dyed with the two alizarines 
opérâtes differently when a discharging process is applied to it; that 
is, by the action of certain chemicals one color is discharged or washed 
out, while the other remains fast. As to the flrst of thèse alleged 
différences, the counsel for the importer shows that différent process- 
es hâve been applied to the two dyes for accomplishing thèse différent 
results, and that it does not appear that the same process applied to 
each would not hâve produced the same results. As to each of said 
différences, he claims that even though the same tests were applied, 
and produced différent results, as claimed, yet they are not the ordi- 
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narj' or usiial tests to which such dyes are subjected in practice, and 
the résulta are therefore immaterial; and, further, that the question 
hereiu is net ansWered by a comparison of the différences between 
alizarine black 4 B and alizarine black S C, but by a détermination 
as to whether the article in question corresponds with the generally 
recognized tests applicable to the whole family of alizarines, and that 
the right of alizarine black S 0, as well as that of alizarine black 4 B, 
to free entry, dépends upon its similarity to, and conséquent member- 
ship in, the family of alizarines, as ascertained by said tests. I am 
satisfled upon the whole évidence that the article in question does in 
fact belong to the family of alizarines, and is entitled to be known as 
"alizarine black." 

The further question is presented as to whether this article is 
commercially known as "alizarine black." As already stated, it was 
flrst imported in 1891, and was designated by the importers as 
"alizarine black." Several witnesses testify that it is thus commer- 
cially known. But counsel for the United States shows that in the 
importers' catalogue of coal-tar colors it is advertised both as "naph- 
thylamine black 4 B" and as "alizarine black 4 B-" He further 
shows that on certain occasions purehasers hâve obtained from the 
importers cans of said color on which were the words "naphthylamine 
black 4 B." And he therefore claims that the article in question bas 
not received any such gênerai, universal commercial désignation as 
eutitles it to be considered as commercially known as "'alizarine 
black." Counsel for the importer, however, shows that alizarine 
black S C and naphthylamine black 4 B are each imported by a single 
house, and that the importer who therefore sells the whole product 
of alizarine black 4 B generally sells it under said name; that the 
single instances in which it was otherwise sold were either where the 
sales were made upon request by the purchaser that the article should 
be marked "naphthylamine black 4 B," or where there was some 
misunderstanding as to its name. It further appears that when said 
article is sold with a prînted label it is "alizarine black 4 B," and where 
it is sold as naphthylamine black 4 B said name is written on the 
label. Counsel for the importer further contends that, inasmuch as 
the article is chemically naphthylamine black 4 B, the mère fact that 
this name, which correctly describes its gênerai chemical composi- 
tion, has been used under the circumstances above stated, does not 
aflect the évidence that it is commercially known and generally sold 
as "alizarine black 4 B." I think this contention is sound. In any 
event, I think the importer has brought this dye within the provision 
for "dyes • * • commercially known as alizarine black." Finally 
counsel for the United States claims that a commercial désignation 
must be one existing and recognized in trade and commerce at and 
prior to the date of the tariff act in which such désignation occurred. 
That this rule is well settled appears from the cases cited. But none 
of those décisions cover the case of a new article practically identical 
with that previously commercially known by the same name. In 
Dennison Mfg. Co. v. U. S., 18 C. C. A. 543, 72 Fed. 258, the court of 
appeals found that the article in question had in fact been imported 
prior to the passage of the act of October 1, 1890. It was commer- 
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cially knowD under Tarions names, and differed in quality and use 
from the tissue paper of trade and commerce, and was found by th» 
court to be "an article advanced beyond the condition of tissue paper, 
into something else." I think the case falls within Pickhardt v. 
Merritt, 132 U. S. 252, 257, 10 Sup. Ct. 82, where the court says as to 
aniline dyes, which were unknown when the statute was enacted: 

"As the court said to the jury, the law was made for the future; and the 
term 'aniline dyes and eolors by whatever name known' included ai'ticles 
which should be commercially known, whenever afterwards imported, as 
'aniline dyes and eolors.' " 

I fail to flnd any modification in the application of this rule to 
articles first discovered, imported, and known subséquent to the 
passage of such acts, and which are commercially known as, and in 
fact belong to, the class of exempted articles. The décision of the 
board of gênerai appraisers is reversed. 



GOEMULLY & J. MFG. CO. v. STANLEY CYCLE MFG. CO. et al. 
(Circuit Court, S. D. New York. November 15, 1898.) 

1. Patents— NovKLTV — Combînation op Old Eléments. 

A patent for a combination cannot be defeated by showing that each of 
Its éléments, separately cousidered, is old, but it must be shown that the 
combination is old. 

2. Same— Anticipation. 

A patent for a derice which fails to accomplish the desired end Is aot 
an anticipation of one which successfully accomplishes that end. 

3. Samb— Suit for Infrikgbmbnt— Titi^e op (,'ompi.ainakt. 

It is sufficient to enable a complainant to maintain a suit for infringe- 
ment if it owned the patent at the time the suit was commenced, and con- 
tinues to own it at the trial. 

4. Samb— Improvements in Vélocipèdes. 

ïhe Jeffery patent. No. 398,158, for an improvement in vélocipèdes, 
shows patentable novelty, and the in%'ention was not antieipated. 

This was a suit in equity by the Gormully & Jeffery Manufacturing 
Company against the Stanley Cycle Manufacturing Company and oth- 
ers for the infringement of a patent. On final hearing 

Charles K. OflSeld, for complainant. 
Joseph L. Levy, for défendants, 

COXE, District Judge. The patent in controversy. No. 398,158, 
was granted February 19, 1889, to Thomas B. Jeffery for improve- 
ments in vélocipèdes. The invention relied on bas référence to novel 
features in the construction of the sprocket-wheel, by means of which. 
the spécification asserts, the machine is made lighter, space is saved 
on the pedal-crank shaft, and the power-communicating wheel may 
be removed without detaching the crank. 

The only claim relied on is the tenth, which sufflciently describes the 
invention. It is as follows: 

"10. In combination wlth the pedal-crank shaft, the pedal-crank provided 
with a hub, by which it is Seeured to the shaft, and with arms, for securiuK 
the power-communicating wheel, such power-communicating wheel having 



280 ÔO FEDERAL REPORTER. 

no hiib, but having an opening about its center large enough to permit the 
crank-hub and its arms to pass thrtiugh, whereby said power-communlcating 
wheel may be passed over the crank and its arms, and secured bebind or 
within the same without detacbing tbe crank from tbe shaft, substautially 
as set forth." ; 

The défenses are defective title, noninfringement and lack of pat- 
entable noyeltj. 

Of course the claim cannot be defeated by showing that each of its 
éléments, separately considered, was old. The défendants must prove 
that the combination was old. If they fail in this they fail irretriev- 
ably. 

The British patent, No. 3,294, granted to Renouf and Boothroyd in 
1886 is the défendants' best référence. This is conceded on ail sides. 
If this patent does not defeat the tenth claim it must be sustained. 

Although a number of novel and valuable features are pointed out 
as inhering in the Jeffery invention it is thought that the distinguish- 
ing characteristic, and the one which gives it its chief merit, is the 
arrangement by which the power wheel can be removed and a new one, 
of différent gauge, substituted without disturbing the crank. 

The English patent shows a clumsy device which, apparently, never 
went into successful opération. It seems to be conceded that the 
English structure cannot be used as the Jeffery structure is used with- 
out flrst making several important changes. The proof leaves no 
doubt on this subject. It is argued that thèse changes might hâve 
occurred to the skilled artisan. That they did not occur to any one 
until Jeflfery made the invention is évident. They seem simple 
enough now but invention depended upon their being successfully 
wrought out. In short, in thèse changes lies the différence between 
the commercial failure of the English patent and the widely-recog- 
nized success of the patent at bar. 

It is a significant fact that the English patentées, having in mind 
the desirability of making the parts détachable, hâve only contributed 
a recipe which shows the art "how not to do it." A patent which 
fails to show the one feature on which invention rests is valueless as 
an anticipation. 

Without pursuing the subject further the court is of the opinion 
that Jeffery's contribution to the art constituted an invention, not 
a greàt invention, not a primary invention, but one which made a 
distinct advance in an art crowded with skilled mechanics, and one 
which the courts should uphold. 

There can be no doubt that the bicycle purchased of the défendant 
corporation and introduced in évidence as "Complainant's Exhibit 
Défendants' Bicycle" is an infringement. The proof shows, and the 
memory of the court is in accordance with the proof, that this struc- 
ture contains the combination of the claim without any material de- 
parture therefrom. There is nothing in the record which requires 
a construction of the claim so narrow as to permit this structure to 
escape. 

The court is unable to ând any testimony that the individual défend- 
ants hâve infringed and as to them the bill is dismissed. Consoli- 
dated Fastener Co. v. Columbian Fastener Ck)., 79 Fed. 795, 801. 
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The criticism of the complainant's title is without merit. If the 
défendants' proof establishes anything it is that the complainant ac- 
quired title to the patent before the assignaient introduced by the 
complainant. It is enough that the complainant owned the patent 
when the suit was commenced and owns it now. The complainant 
complied sufflciently with the provision oi the law in marking its 
machines "Patented." 

It follows that the complainant is entitled to the usual decree 
against the défendant corporation.' 



PALMEE et al. v. DE YONGH. 
(Circuit Court, S. D. New York. November 15, 1898.) 

L Patents— Inprinobmbst— Products Used in Différent Arts. 

The nile that an inventer is entitled to the benefit of ail the uses to 
whlch hls Invention can be put, whether he knew of them or not, cannot 
operate to brlng within a patent structures belonging to a différent art, 
which do not embody the invention claimed, and resemble it only In some 
of its subordinate features. 

8. Samb— Fringed VaIjAncbs. 

The Palmer patent. No. 474,997, as to Its third clalm, which Is for a 
valance formed of woven fabric and having a fringe composed of weft- 
threads, the article being used for the purposes of ornament, is not In- 
fringed by a braid or edging intended as a protection for the bottom of 
women's sliirts, though having a fringe slmilarly woven, the two articles 
having entirely différent functions and belonging to différent arts. 

This action is based upon letters patent, No. 474,997, granted to 
the complainant Palmer, May 17, 1892, for an improvement in woven 
valances for hammocks. The complainant Feder owns an exclusive 
license to make, use and sell garment protectors under the patent. 

The patentée says: 

"My invention relates to an Improvement In hammock valances or drapery 
which when applied to the top edge of the hammock will hang in fulled form. 
The invention consists In a valance or pièce of drapery formed of woven 
fabric in which the woven selvage edge is shorter than the corresponding 
portion of the fabric intermediate of the selvage edge and fringe. My in- 
vention further consists in a valance or pièce of drapery formed of woven 
fabric, having at one of its edges a fringe formed of weft-threads, which en- 
ter Into the weaving of the body portion of the hammock." 

Again he says: 

"When the selvage edge or that portion where the warp has been fed and 
taken up more slowly is applied straight along the edge of the article or 
along the support from which the valance is to hang, the portion where the 
warp has been fed and taken up more rapidly and which has advanced in 
the weaving faster thau the edge will hang in folds, presenting an appearance 
quite slmilar to that which would be obtained by gathering the edge, as is 
commonly done. To form the fringe, the warp is omitted along the central 
portion of the blank for a distance equal to twice the length of the fringe, 
so that when eut through the middle the ijringe will hang from the opposite 
edges of the woven fabric at the point where the warp-threads on the op- 
posite sides of the center of the blank are introduced. To increase the body 
of the fringe I weave more weft-thre.«!ds, d, across the central portion of the 
fabric than at the edges— for example, by holding open the sheds of warp 
from the outer edges of the blank up to a point a short distance from where 
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thie frtnge hangp from the edge of the fabric, (up to a point, c, for example, 
as, shown In tbe accompanying drawings,) while the weft-thread Is carrled 
one or more tjmes back and forth, and then proceeding wlth the weavlng. 
This being repeated at short Intervais throughout the weavlng will as a mat- 
ter of course Increase the number of weft-threads at the center, and when 
the blank Is eut Will provide a thlck handsome fringe." 

The third claim only is involved. It is as follows: 

"(3) A valance formed of woven fabric and havlng a fringe composed of 
weft-threads whlch enter regularly Into the weavlng of the woven portion 
of the valance, and of addltional weft-threads whlch engage a portion only 
of the warp-threads at the fringe edge of the woven portion, substantially 
as set forth." 

The défenses are noninfringement, anticipation, and want of pat- 
entability. 

W. Laird Goldsborough, for complainants. 
Louis G. Eaegener, for défendant. 

COXE, District Judge. The third claim of the patent has référence 
to a valance for hammocks, canopies, lambrequins and similar articles 
where hanging drapery is commonly used. The valance is composed of 
a woven fabric and a fringe. The fringe is made of the regular weft- 
threads of the fabric and additional weft-threads which engage a por- 
tion only of the warp-threads at the fringe edge of the fabric. The 
introduction of the additional threads tends, of course, to thicken the 
fringe. When completed the valance hangs from the hammock body 
"in fuU form," or in graceful wavy folds. As described in the spécifica- 
tion and shown in the drawing the valance performs no function of any 
kind, certainly no useful function. It is designed solely for ornament. 

The complainant Feder, in whose interests this suit is prosecuted, 
does not deal in hammocks, furniture or upholstery of any kind. 
He and the défendant are engaged in selling a braid or edging in- 
tended as a protector for women's skirts. This braid is about half an 
inch in width and is sewed to the bottom of the skirt so that its lower 
edge, which consists of a thick brush or fringe, extends a short 
distance below the skirt. It is said that this arrangement is useful 
and popular, the edging tending to protect the skirt from wear. To 
the uninitiated it would seem that the brush must act as a dust collecter 
where the filth of the pavement will find a lodgment. In view, how- 
ever, of the enormous sales reported in the testimony, this view is 
probably erroneous. 

It is unnecessary to décide whether, in view of Exhibit 6 and the 
"Hensel sample," it involved invention to produce the valance of the 
claim, for the reason that the court is of the opinion that the claim 
cannot be broadened to cover the defendant's braid without including 
thèse exhibits also. 

It is unquestionably true that the inventor of a machine is entitled 
to the beneflt of ail the uses to which it can be put whether he knew 
of them or not. But the défendant must use the invention which 
the patentée has described and claimed. The rule cannot operate to 
Bweep within the patent structures which do not embody the inven- 
tion claimed and resemble only some of its subordinate features. For 
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instance, one who has patented a new hawser for towing vessels at 
sea would hardly expect to cover a shoestring even though twisted on 
the same principle. A manufacturer of tooth brushes may proceed 
without fear of molestation from the patentée of an improved strect 
sweeper even though the method of inserting the bristles is alike in 
both cases and was flrst adopted by the latter. A patent for a 
shell for a 13-inch rifie cannot be tortured into coyering the head of 
a lead pencil or the ferrule of a cane. In the présent case the claim 
is expressly limited to a valance and the range of équivalents vphich 
the patentée thought might be included by him is plainly indicated in 
the spécification. They ail are designed for uses similar to that of a 
hammock valance. The braid of the défendant is in no sensé a val- 
ance or the équivalent of a valance. The one is alleged to be usefui ; 
the other is known to be ornamental. The sole function of the braid 
is to protect the skirt and to remain unseen; the sole object of the 
valance is to be seen and add to the beauty of the hammock. 

The legitimate rights of the holder of the patent cannot be invaded 
by one who protects from wear the bottom of women's skirts. The 
two flelds are wide apart and hâve nothing in common. If the de- 
fendant were sued as a hammock maker and if "Velour Edge Mo- 
hair Skirt Binding" were found in the prier art it can be imagined 
with what contempt it would be denounced by complainants' expert 
witnesses if oiïered as an anticipation. They would dismiss it as be- 
longing to a totally différent art and having nothing whatever to do 
with the patented device. It is said that if size, length of fringe and 
stiffness are to be considered it will be difficult to détermine where the 
dividing line between fringe and brush is located. This may be true in 
some cases which may be imagined, but hère the defendant's braid lies 
far outside of the debatable territory. The bill is dismissed. 



McTAMMANY et al. v. PAILLARD. 

(Circuit Court. S. D. New York. November 15, 1S98.) 

Patents — Infringbment — Device for Fbeding Automatic Musical Instru- 
ments. 

The McTammany patent, No. 290,697, claim 8, wliich relates to a device 
for feeding, winding, and guiding the perforated music slieet in auto- 
matie musical instruments,— the distinguishing featnre consisting of 
mounting the two rolls on the same f rame, so they can be simultaneously 
turned up out of the way,— is not for a primary invention, and is entitled 
to only a narrow range of équivalents. It Is not infringed by a music 
box having a removable métal note dislî which is revolved by means of 
toothed wheels. 

This was a suit in equity by Alexander McTammany and the Regina 
Music-Box Company against Alfred E. Paillard for the infringement 
of a patent relating to automatic musical instruments. On final hear- 
ing. 

Antonio Knauth and Joseph A. Stetson, for complainanta. 
EdT^'in H. Brown, for défendant. 
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COXE, District Judge. This suit is brought by the owner and the 
exclusive licensee of letters patent, No. 290,i597, granted to the com- 
plainant Alexander McTammany, December 25, 1883, for improve- 
ments in organs or other analogous wind instruments. The présent 
controversy is confined to that part of the invention which relates 
to "the device for feeding^ winding, and guiding the perforated music 
sheet." The patent contains 17 claims, but the eightb is the only 
one relied on. It is as follows: 

"(8) In an automatic musical Instrument, the combinatlon with a per- 
forated music slieet of a frame or racls, wlilch is removable from sald slieet, 
and carries one of tlie feed roUs, and also a presser bar or roll, substantially 
as set forth." 

The défenses are lack of invention and noninfringement. 

The apparatus described and claimed has référence to wind instru- 
ments. It consists of feed rollers geared together so that each con- 
tributes to propel the music sheet. The sheet is made of paper, or 
other material, and is constructed somewhat like a Jacquard pattern 
card. When the sheet is fed forward by the feed rolls it travels un- 
der a presser roll which holds it in the proper position. The upper 
feed roll and the presser roll are both mounted upon a hinged rec- 
tangular frame which can be swung up, the sheet removed, a new 
sheet substituted and the frame turned back into place again. The 
distinguishing feature of the invention is said to réside in thus mount- 
ing the two rolls on the same frame so that they can be simultane- 
ously turned up and out of the way. The invention is not a primary 
one. ITie Mennons patent of December 3, 1866, relates to improve- 
ments in apparatus for automatically playing organs and other similar 
instruments. It shows a perforated music sheet drawn by feed rolls 
under a hinged retaining and presser bar. The Hunt patent of No- 
vember 22, 1871, shows a similar apparatus with the additional fea- 
ture that the retaining bar is a grooved roller which presses dowu 
the music sheet, means beiag shown for locking the roller in opera- 
tive position. The Debain patent of August 29, 1846, shows a hinged 
bar carrying a roller which presses down on the music sheet and 
holds it in place. It is plain, then, that the McTammany inven- 
tion, which was made 15 years ago, raust be confined to mechanisms 
having, at least, the same gênerai characteristics as those described 
and shown. The complainants are not entitled to a broad range 
of équivalents. The claim cannot be construed to include ail instru- 
ments where music is produced automatically by advancing a music 
sheet by feed rollers and holding it in position by a frame which 
carries a presser roll and is removable from the sheet It is not pre- 
tended that the défendant uses the éléments of the combinatlon of the 
eighth claim, but only équivalents therefor. As before seen the com- 
plainants are only entitled to a narrow range of équivalents, but it is 
thought that the defendant's device differs so radically from the com- 
plainants' that he cannot be held as an infringer even if the claim 
were entitled to a broad interprétation. The defendant's instrument 
is not an organ but a music box. It has no paper music sheet but 
a revolving métal note disk. This disk is perforated but not in the 
sensé of the patent The perforations do not make the music. This 
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is made by the projections struck up from the disk comiiig in contact 
with the star wheels. The disk is revolved by a toothed wheel which 
engages with downwardly projecting teeth arranged around the outer 
edge of the disk. There are no feed rolls like those shown in the 
patent. The disk is held in position and guided with précision by 
means of a pin which engages with a central hole in the disk; there 
are no side guides as shown in the patent. The disk is held down by 
a rod hinged at the outer end and latched to the pin at its inner end. 
Thia rod can be unlatched, turned up and the note disk removed. It 
has no rotary motion of its own, but it is provided with a number of 
loose antifriction rollers which enable the disk to revolve easily. 
Thèse rollers are not geared to the toothed wheel, bave no motion of 
their own and are not feed rollers in any sensé. Their présence does 
not advance the disk the fraction of an inch. The upper feed roll 
of the patent is certainly absent. There is no substitute whatever 
for the rectangular rack of the patent, but the hinged rod is suggested 
as an équivalent. This contention cannot be maintained. The argu- 
ment to prove infringement is most ingénions, but it is based upon 
the erroneous assumption that the patentée preceded ail other makers 
of automatic musical instruments and hit upon a combination so 
fundamentally novel as to subject to tribute ail those who subse- 
quently entered the field. What he did in fact do was very far from 
this. Tlie bill is dismissed. 



MOERIN V. LAWLER. 

SAME et al. V. EDISON ELECTRIC ILLUMIXATING CO. OP BROOKLYN. 

;Circult Court, E. D. New York. October 6, 1B98.) 

Nos. 1, 2, and 3. 
1. Patents— Anticipation. 

When a machine created pursuant to the spécifications of a patent 
has reached in its domain the greatest distinction for usoful opération, 
while others who hâve sought the same ends hâve failed substantially, 
and when the rights are of great pecuniary value, and hâve enlisted large 
flnanclal undertaliings, a court of equity should not be diligent to discovor 
nice resemblances to former inventions. 

8, Samk — Improvkments in Steam Gknekators. 

The Morrln & Scott patent, No. 309,727, and the Morrin patent, No. 
463,307, for certain improvements in steam generators, construed, and 
lield valid, not anticipated, and Infringed as to clalm 2 of the former and 
claims 1 and 2 of the latter. 

8. Samb— Sbctional Casinos for Steam Qenbeators. 

The Morrln patent. No. 463,308, for improvements In sectional casings 
for steam generators, held valid, not anticipated, and Infringed. 

Thèse were sults in equity for the infringement of three patents 
owned by the complainant Thomas F. Morrin relating to improvements 
in steam generators. 

Briesen & Knauth, Arthur von Briesen, and Daniel O'Connell, for 
complainants. . 

Frank B. Lawrence and Edwin H. Brown, for défendants. 
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THOMAS, District Judge. On 23d December, 1884, there were 
issued to the complainant, Thomas F. Morrin, and his co-inventor, 
Walter W. Scott, letters patent of the United States numbered 309,- 
727, for certain impcovements in steam generators, of which, by as- 
signment bearing date January 28, 1888, said Morrin became the sole 
owner. Such letters are mariied "Exhibit 2." On 17th November, 
1891, there were issued to said Morrin letters patent numbered 463,- 
307, for certain improvements in steam generators, and thèse letters 
are marked "Exhibit 4." On 17th November, 1891, there were issued 
to said Morrin letters patent numbered 463,308, for certain improve- 
ments in seetional casings for steam generators, and thèse letters are 
marked "Exhibit 5." For some time préviens to the year 1895, said 
Morrin, in the city of Brooklyn, N. Y., under the name of the "Clon- 
brock Steam-Boiler Works," constructed what was known as the 
"Climax Boiler," purporting to make the same pursuant to said 
patents, or some of them ; but on 22d January, 1895, Morrin exQcuted 
to the Clonbrock Steam-Boiler Company, a corporation, an agreement 
licensing said company to manufacture and sell boilers made pursuant 
to said letters patent. The agreement was executed in behalf of said 
company by Thomas J. Lawler, a défendant, who was a stockholder 
in, and a director, vice président, and gênerai manager of, such com- 
pany, and contained certain stipulations to be kept by said company, 
among which was the following: "The party of the second part ex- 
pressly admits the validity of the several letters patent enumerated in 
this agreement, and agrées not to contest the same." Lawler's of- 
ficiai relation to the company continued until the early part of the 
year 1896, when he was not re-elected as a director, whereupon he 
retired from ofûcial connection with the company, but continued to 
hold 450 of the 2,000 shares of stock issued by it. Previous to this 
time, both before and after the formation of the company, Lawler had 
been not only a trusted and confldential manager in the manufacture 
and marketing of Climax boilers, and the gênerai conduct of the busi- 
ness relating thereto, but also had complète knowledge of the business, 
in its détails and ramifications, and was in many instances known to 
persons who had purchased and were using the Climax boiler, or 
knew of it and its manufacturers directly or by réputation. Previous 
to Lawler's déposition from officiai connection with the company, there 
is évidence of hostility on his part inconsistent with a loyal repré- 
sentation of its interests, which appears in an attempted association 
of persons to manufacture boilers similar to, or identical with, the 
Climax boilers, and compass the financial embarrassment of the said 
company. Following Lawler's actual disconnection with the com- 
pany, he employed some of its skilled workmen, and, under the name 
of the "Columbian Steam-Boiler Works," undertook the manufacture 
of boilers that in ail essential particulars were duplications of the 
Climax boiler, and in May, 1896, actually began the construction of 
such a boiler for the défendant the Edison Electric Illuminating Com- 
pany of Brooklyn; and during such year Lawler completed, and the 
Edison Company accepted, such boiler, notwithstanding a notice to 
each of them that the boiler was an infringement of Climax boilers, 
four of which boilers, bearing the patent stamp of the complainant, 
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had been purchased by and were in use by such Edison Company 
before the érection of the boiler by Lawler. It results from what 
bas been stated that the parties défendant in thèse actions, if they 
be infringers, became snch with every opportunity of Imowing the 
facts that support or impair the complainant's claim. It should be 
added that the boiler for the Edison Company is claimed to hâve been 
erected pursuant to letters patent No. 562,993, for certain new and 
nseful improvements in boilers and steam-generators, and design 
patent No. 25,982, for a new and original design for a boiler tube, 

EXmBIT 2. 
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both.of wMch letters were granted to William H. Weightman, — the 
first on the SOth day of June, 1896, and the second on the Ist day of 
September, 1896. The défendants contend (1) that the boiler con- 
structed by them is not an inf ringement of the machine covered by the 
letters patent issued to or owned by Morrin; (2) that ail constructions, 
infringement of which is claimed by Morrin, had been anticipated at 
the date of issuing theseveral letters patent to him, or to Mm and 
Scott, purporting to cover such construction; (3) that the défendants 
were authorized to construct the boiler under the letters patent 
issued to Weightman. 

The first question to be considered is the right granted to Morrin 
& Scott, and to Morrin alone, claimed to hâve been infringed, and the 
state of the art relating to his alleged inventions at the time of his. 
applications for letters. Exhibit 2 (No. 309,727), by the second claim 
of the spécifications, covered — 

"A steam generator provided wlth tiers or horizontal séries of radial, 
double-branched tubes, H, both branches of which enter the generator cylin- 
der, one above the other, and the upper branches of one séries constructed 
to enter said generator eylinder above the point or line where the lower 
branches of the next tler above enter It, snbstantially as set forth." 

. Exhibit 4 (No. 463,307), by its first claim, provides for a — 

"Steam generator ha vlng an upright generator eylinder, provided with tiers 
of double-branched, radial, obliquely arrangea generating tubes, both 
branches of whlch are secured in the shell of said generator eylinder, and 
extend therein to an equal extent, said tubes being arranged about the 
entlre periphery of the eylinder and overlapplng one another, as set forth." 

The particular form of thèse tubes is covered by the second claim of 
Exhibit 4 (No. 463,307), which is as follows: 

"A steam generator having an upright generator eylinder, provided with 
tiers of generating tubes, b, of loop-lilie form, said loop having a pear- 
shaped outline when seen In plan, and each loop having at one aide a lobe 

s XX 

formed by the short out-curve at b and the short in-curve at b , the 
planes of the loops in the tul>es being set obliquely to the axis of the gen- 
erator eylinder, substantially as set forth." 

There are several characteristics of this improved steam generator: 
(1) The radial tubes are to be heated by an annular grate surround- 
ing an upright generating eylinder. (2) The tubes are arranged so 
that the upper branches of one tier overlap, and enter the eylinder 
above the lower branches of the next tier above. See Exhibit 2. 
(3) The tubes are set obliquely to the axis of the generator eylinder. 
See Exhibits 2 and 4. (4) The tubes extend to an equal extent in the 
generator eylinder. See Exhibit 4, claim 1, modifying Exhibit 2, 
wherein provision was made for two cylinders, each receiving one end 
of the tube. (5) The tubes are of ogee form, described in claim 2 ot 
Exhibit 4. The boilers constructed by the complainant, known as the 
"Climax Boiler," and the boiler constructed by the défendants, pos.sess 
ail thèse features, and such features give utility to such boilers. Foi 
the purpose of showing anticipation, the défendants, upon the argument, 
limited their contention to the patents now to be discussed, save in the 
matter of the casing of the boiler. 
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EXHIBIT 4 
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The Hazleton boiler is described in letters patent No. 247,910. The 
letters cover — 

"The combination, wlth an upright cylindrical boiler, having a séries of 
radiating tubes, elosed at their outer ends, and arranged in successive planes, 
one above the otlier, the tubes and spaces of the several séries alternating 
witb each other, of a séries of vertical tubes, set In the spaces between the 
90 P.— 19 
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outer ends of saîd radlating tubes, and extending from near the water line 
to the bottom of the central bdiler, and commnnicatlng therewlth at thelr 
ends through horizontal pipes." 

Thèse radiating tubes are in the speciûcation said to hâve the fol- 
lowing purpose: ' 

"A maximum flre surface Is obtained In a glven space, and great économies 
in fuel are thereby made possible." 

Hence the oflQce of the tubes was to furnish greater heating sur- 
face. It appears from the évidence of Mr. Kennedy, the président of 
the Company owning the Hazleton patent, that, after erecting one 
boiler with the circulating tubes, they became fllled with mud, devel- 
oped leaks, and vcere abandoned. 

It is convenient in this order to examine the patent for which let- 
ters (No. 171,017) were issued to Heaton in 1875, for a new and useful 
improvement in upright tubular boilers. The claim makes no référ- 
ence to tubes collaterally applied to the boiler, but the description pro- 
vides: 

"E are a set of upright tubes placed at a little distance from the lower 
part of the shell of the boiler, H, and the upper and lower ends of which 
are bent Inward, pass through, and are secured In holes in the shell of the 
said boiler, H, so that the water In the boiler may circulate freely through 
the said tubes. With this construction, the products of combustion, as they 
pass up around the boiler. H, also pass around the tubes, E, so that the 
water may be in contact with a very large heating surface, and may thus 
generate steam very rapidly." 
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The grate in this instance was not annular, and although the de- 
vice of tubes, which were incidents of the invention, assured an in- 
creased heating surface, they aiso aimed at circulation of the water. 
The description in the spécification makes no suggestion of tubes 
alternating in length, or inclining to the axis of the cylinder, but the 
figure shows vertical tubes, the ends of one set entering the cylinder, 
one above and one below the ends of the adjoining tube. 

Attention was also called to the Rogers & Black patents. The let- 
ters covering thèse were numbered 41,323 (reissue 2,130), 55,539, 
65,280, 65,281. Ail of thèse patents, either by the illustrative figure, 
or the description in the spécifications, suggest thèse features: (1) 
The boiler is placed over the grate; (2) tubes, one end inserted at the 
lower and the other end at the upper portion of the boiler; (3) thèse 
tubes may be so arranged that the end or ends of some of the tubes 
enter the boiler nearer its end than do the end or ends of other tubes; 
(4) the tubes may be vertical, or spirally or helically inclined ; (5) the 
function of the tubes is to présent a greater heating surface, and to 
afford a médium for the uniform circulation of water within the boiler. 
As thèse Eogers & Black patents, beginning In 1865, follow each other 
to May 28, 1807, the persistent effort on the part of the inventors is 
to bring the upper ends of the tubes near to the water line above, and 
the lower ends nearer the inferior end of the boiler, and to avoid 
abrupt bending of the ends of the tubes, and to give to "the tubes a 
gentle curvature or bow shape along their length," which was béné- 
ficiai when the tubes were expanded by beat. Upon examining thèse 
inventions, the considération is suggested that the inventors had no 
conception that entering the tubes at différent levels of the cylinder 
would hâve any other effect than to prevent impairment of the strength 
of the boiler. Hence the préservation of the strength of the boiler 
prompted the arrangement of tubes. Thus, in letters 41,323 it is 
said: 

"By Connecting the upper eads of the tubes, B, to the boiler at points 
above those where the tubes, B', are secured, and by adopting the same plan 
with the lower ends of the tubes, the piercing of the body of the boiler at 
points too near each other Is avoided, and a great number of tubes are ob- 
tained without wounding the boiler." 

This concern for the strength of the boiler, and the conséquent 
altération in the length of the tubes, is illustrated in the spécifications 
of letters 55,539. It is doubtful whether the inventors conceived 
that the fire acting upon the flues would produce circulation, although 
it might permit the same. Thus, letters 41,323 (reissue 2,130) show 
that it was considered and claimed that a circulation of water between 
the upper and lower portion of the boiler would be obtained by means 
of the boiler and attached tubes, although it would seem that it was 
thought that the tubes would rather permit circulation, than aid in 
causing it. It is also suggested (see letters 41,323) that the tubes 
may be used in a spiral or inclined position, "as they tend to direct the 
products of combustion in a spiral course to the chimney, and to 
thereby increase the heating action on the boiler." The Eogers & 
Black boiler was tested at the Philadelphia Exhibition, and showed 
a very high rate of evaporation per square foot of heating surface, 
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but the lowest degree of evaporation per pound of coal from actual 
température and pressure; and, if the experiment of Prof. Morton is 
to be accepted, the tubes employed in connection with the Eogers & 
Black boiler furnished a relatively very inferior extent of productive 
heating surface. 

It now becomes important to consider whether thèse letters patent 
enumerated anticipated Morrin's alleged invention. On référence to 
the spécifications connected with letters patent 309,727, issued to 
Morrin, the folio wing facts appear: (1) The invention relates to a 
vertical "generator shell provided with latéral tubular branches ar- 
rangea within a furnace shell, provided with annular grate or fire 
bed"; (2) the improvement aims at the production of free circulation 
through numerous tubular branches, extended and efficient heating 
surface, etc. This resuit, which seems to hâve been sought in the 
manufacture of boilers, the complainant claimed to hâve attained by 
adjusting into upright generating cylinders, with annular grates, 
séries of tiers of tubes, arranged one above the other, whose ends 
should enter, one an inner and the other the outer of two concentric 
cylinders. It was further conceived that the tubes should be stag- 
gered, and set obliquely to the axis of the cylinder. The object of 
staggering the tubes was, not to préserve the strength of the boiler, 
and not merely to permit circulation, but to furnish an active, con- 
curring cause of circulation. In the case of the Rogers & IBlack 
patents, the arrangement of the tubes into long and short séries was 
to save wounding the boiler and impairing its strength. In the 
Morrin boiler, the tubes were to become agents of circulation, by com- 
pressing many of them in overlapping tiers, within a small area, and 
they were to hâve such f orm and inclination as would enable them to 
receive and impart the maximum beat, and expedite circulation to the 
degree of highest usefulness. Hence the spécifications (Exhibit No. 
2) contemplated double cylinders rising to such height as in a per- 
fected state should furnish the power desired, and from it should radi- 
ate double-branched and overlapped tubes, tier upon tier, inclined so 
as best to receive the beat that arose from the annular fire bed be- 
neath. This was the machine intended, and is the machine for which 
the second claim of the Morrin & Scott patent provided. It is true 
that the second claim does not show that the generator cylinder should 
be vertical, surrounded by an annular grate, or that the tubes should 
be obliquely arranged; but the description shows it fully, both by 
words and illustrative figures, and référence is made to thèse by the 
words of the claim, "substantially as set forth." By the subséquent 
patent (letters 463,307, Exhibit 4), it is provided that the ends of the 
tubes shall enter a single cylinder to an equal extent, and a particular 
form of tube is claimed. Hence the machine is complète, and a com- 
bination of an annular grate, with tubes in form unlike others before 
fashioned or described, arranged in tiers not before described, to 
perform functions not before suggested, is covered by the terms of 
the letters. The resuit is a machine which so compétent a judge as 
Mr. Edison pronounces the "best boiler yet invented." Increased 
heating surface and more active circulation hâve been desiderata 
in boiler manufacture for many years, and it cannot be denied that 
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Rogers & Black, and also Heaton, sought the results by a boiler placed 
over a lire bed, and by tbe use of radial tubes. But the chief resem- 
blaûce is that the tubes had two ends entering the cylinder, and that 
the tubes, to save the boiler, entered it at différent levels, and a spiral 
or helical form was suggested, to give the products of combustion a 
spiral direction to the chimney. But a machine, compressing within 
a narrow shell tubes in proximate and interlocking tiers, laid obliquely 
about an upright cylinder, so as to obtain the greatest amount of im- 
pinging beat, and thereby begetting circulation and conséquent rapid 
and économie heating, in the estimation of the court, was never created 
before the Morrin & Scott invention. The spécifications in their flrst 
patent (Exhibit 2) show that they saw with distinctness the combina- 
tion, the parts to be used, the function of each part, and the harmoni- 
ous working of the whole. In the second patent, the availability of 
a single cylinder was àeveloj)ed, and it is not apparent that this was 
anticipated by the spécifications of the first patent. The défendants 
contend that the use of the ogee form in both branches of the tube is 
not an infringement, and that such form is not patentable. The ogee 
tube seems to hâve the précise form that gives the most bénéficiai re- 
sults. If a tube bent into any form would not show invention, upon 
the theor^ that change of the simijle vertical form with curved ends, 
to any other shape, was but a change in degree, and what any skillful 
mechanic could do, then there is no invention. But, as in the case of 
the whole machine, Morrin developed a perfect machine, where ail 
others seeking the same end had tried and failed; and, although 
skilled mechanics abound, no one had conceived the ogee form of 
tube, and, when Morrin invented it, it was so faultless that the de- 
fendants appropriated and employed it in duplication in the machine 
manufactured by them. The obvious condition is that the défendants 
hâve copied the complainant's machine, and hâve done so because it 
had obtained and deserved a suprême commercial réputation and 
value; and it is equally obvious that such a machine had no existence 
before its development by Morrin & Scott, although previous inventors 
had, with a view of permitting circulation between the top of the 
boiler, employed radial tubes, and that too with limited success, and 
had used tubes of différent lengths for the prudential purpose of pre- 
serving the boiler, and had suggested spiral tubes to give the products 
of combustion a spiral course towards the chimney. This use of 
parts in a manner and form and for a function so entirely différent 
from that existing in the case of the complainant's boiler does not, 
it is considered, furnish a shield for the défendants. 

The next inquiry relates to the outer casing of the boiler, which the 
défendants hâve appropriated literally. It is proved and admitted 
that every component part is old and without novelty. The com- 
plainant, Morrin, had a problem to solve. He wished to provide a 
casing for an upright, steam-generating cylinder, about whose body 
should cluster ascending tiers of interlocking tubes, which should 
receive the direct impinge of the beat from an annular flre bed located 
directly under them. This casing must contain the heat within thèse 
tubes. This nécessitâtes durability and immunity from burning. If 
one of the many tubes should leak at a joint or elsewhere, some ar- 
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rangement must exist to enable it to be located and repaired without 
removal of the entire casing. This required divisions of the casing. 
Such divisions necessitated devices for combining the parts, and the 
establishment of an extended vertical structure in such manner that 
a part could be removed, — demanded means of so attaching the parts 
that they could be conveniently separated, and yet possess strength 
in combination. Morrin studied and fashioned a séries of drums, 
and placed one upon the other, and he gave them flanges at either end, 
so that each could be bolted to its neighbor, and each drum was 
composed of sections flanged outwardly so that they could be bolted 
together, and he lined eacn section vyitb removable lire bricks. There 
was his perf ected structure placed about the boiler in parts, marshaled 
into a completed and secured whole, with each part and subpart capa- 
ble of severance, and held and braced in position by the outwardly 
extending flanges. The défendants deny to this combination inven- 
tion or novelty, because similar flanges had been used before to hold 
component parts of machinery in combination, and because fire bricks 
had been used customarily to défend the walls of f urnaces and similar 
structures; and it is urged that any skillful mechanic would hâve 
achieved the combination, if the duty had been demanded of him. The 
demand for casings for vertical boilers had been long existitfg. Why 
had it not been met? Because, with numerous brains undoubtedly 
considering it, no brain had studied ont this plan, which up to this 
time is apparently of superlative benefit. Ail thèse parts, old in 
themselves, bave been summoned to take new forms, and, as parts of a 
harmonious whole, to aid in a new functipn. To thèse parts the de- 
fendants hâve added nothing, from them they hâve subtracted noth- 
ing, as if the previous combination were at the very point of useful 
and perfect arrangement. This is not merely an aggregation of parts 
for new use. They hâve a new action or duty. The flanged ex- 
tremities of the several plates exist, not only as separable joints, but 
also act as supporting and bracing arms for the différent parts, secur- 
ing the casing in position under the opération of the furnaces. Sec- 
tional drums hâve been long used, but it is not shown that they 
hâve been superimposed, and made removable in whole, or in the 
several sections composing them, to turn back heat into the radiating 
tubes of a boiler, and for that purpose lined with flre bricks fltted to 
the several separable parts. The combination as a whole performs 
a duty that no combination of such parts has performed before, and 
that gives it patentability. The law intends that the patent shall be 
preserved, unless its invalidity appear beyond a reasonable doubt; 
and when a machine created pursuant to the spécifications of letters 
patent has reached in its domain the greatest distinction for useful 
opération, while others who bave sought the same ends hâve failed 
substantially, and when the rights are of great pecuniary value, and 
bave enlisted large financial undertakings, a court of equity should 
not be diligent to discover nice resemblances to former inventions, 
especially in behalf of a person who had recognized its validity 
through years of service in conimending it to the public, and whose 
own signature acknowledged its validity. 
The conclusion of the court is that fhe défendants hâve infringed 
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the rights secured to the complainants concerning the combined liia- 
cliine covered by the second claim of the first patent (letters patent 
Exhibit 2), and the ârst and second claim of letters patent Exhibit 4, 
and hâve infringed the rights concerning the shape of the tubes, se- 
cured to the complainant by the second claim of letters patent Exhibit 
4, and hâve infringed the rights concerning the improvements in 
sectional casings secured to the complainant by letters patent 463,308 
(Exhibit 5). Decrees will be prepared pursuant to this opinion, and 
settled upon the usual notice. 



OEEGON R. E. & NAV. 00. et al. v. BALFOUE et al. 

(Circuit Court of Appeals, Nlnth Circuit. October 3, 18&8.) 

No. 435. 

1. Admiraltt— SniT bt Shipowner to Limit Liabimtt— Powers op Court. 

The powers of an admiralty court in proceedings instituted by ship- 
owners, under Rev. St. §§ 4283, 4284, to limit their liability, are as ex- 
tensive, and its remédies are as effective, as are those of a court of chan- 
cery, where Its jurisdiction Is invoked In an équitable proceeding. 

2. Same — Failurb to Subrbndek Vbssel Liablb — Power of Court to Seize. 

Where shlpowners hâve Invoised the jurisdietion of a court of admi- 
ralty by a pétition to limit their liability, under Rev. St. §§ 4288, 4284, 
and, having thereby secured the stay of proceedings by libelants, sur- 
render but one of two vessels held by the court to be liable, the court, 
having full équitable powers to adjust the rights of ail parties inter- 
ested, Is not bound to dlsmiss the proceedings for that reason, but may 
by its own process, or its ovcn order, seize the other vessel, and malie 
distribution of the entire fund which It was the duty of the petitioners 
to tender by their pétition; and such is the proper, and only équitable, 
course, where, by reason of the proceedings, suits by libelants hâve been 
delayed for a number of years, during which the shipowners bave become 
Insolvent. 
8. Same— Mahkeh of Seizure. 

It is not material in such case, where the vessel has been brought into 
court, and her owner has stipulated to pay her appraised value, whether 
or not she was brought in by the appropriate process. 

4. Corporations — Reorqanization— New Corporation as Purchaser with- 

OUT Notice. 

A reorganized corporation, having the same offieers and attorneys as 
the old, and succeeding to its property by purehase at a reeeiver's sale, 
is not a purchaser of such property without notice of the rights therein 
of parties to pendlng litigation between them and the old corporation 
involving the right to a lien on such property, and cannot relitigate in 
such suit questions which bave been adjudicated as against the old cor- 
poration. 

5. Admikaltt— Suit to Limit Liability— Distribution of Fund. 

Where, in proceedings on the pétition of shipowners to limit their lia- 
bility to libelants of a vessel, their pétition is granted, and the fund in 
court is Insufficient to pay in full the amount found due to one défendant, 
the petitioners cannot complain that a portion of it is erroneously dis- 
tributed to other claimants. 

6. Rbs Judicata— Questions not Raised on Former Appeal. 

In a suit by shipowners, under the statute, to limit their liability to 
certain libelants of vessels, the court adjudicated the claims of the de- 
fendants, and distributed between them the fund in court. An appeal 
was taken by the défendants, and the decree was reversed, on the ground 
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that the petitioners had not surrendered ail the property liable; but on 
such appeal no question was raised as to the validity ,of the clalms al- 
lowed to the several défendants, nor was such question raised by new 
pleadlngs after the case was remanded. HeU that, as between the de- 
fendants, the validity of the clalm of each was res judlcata, and could 
not be questloned by any of the other défendants on a subséquent ap- 
peal. 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

C. E. S. Wood, for Balfour, Guthrie & Co. 

W. W. Cotton, for Oregon R. E. & Nav. Co., Oregon Ry. & Nav. Co., 
and Oregon Short Line & U. N. Ey. Co. 

Andros & Frank, for Malvina Short and Sven Anderson. 

Before GILBERT, ROSS, and MOEROW, Circuit Judges. 

GILBERT, Circuit Judge. This is the second appeal of thîs case. 
In October, 1892, the steam towboat Ocklahama had the barge Co- 
lumbia in tow at a wharf in Astoria, Or. There was a collision 
against the wharf, and the barge sank, damaging wheat belonging 
to Balfour, Guthrie & Co., valued at |18,000, and killing Marshal 
Short, the captain, and John August Petersen, a deck hand, of the 
Ocklahama. The barge and the towboat were the property of the 
Oregon Eailway & Navigation Company, but were leased, with the 
other property of said company, to the Oregon Short Line & TJtah 
Northern Railway Company for a term of 99 years. Balfour, Guthrie 
& Co. instituted a libel in personam against the corporations to recover 
for their loss, and the représentatives of Short and Petersen were 
about to bring suits.to recover for the death of their intestates. The 
two corporations then joined in a pétition in the admiralty court to 
limit their liability, under the provisions of sections 4283 and 4284 
of the Revised Statutes, and prayed for an injunction against ail 
proceedings against them or said vessels. At the same time the 
petitioners surrendered the appraised value of the barge Columbia, 
in the sum of |100, and sought by their pétition to limit their liability 
to that amount. The court so decreed, but on appeal to this court it 
was held that the petitioners should hâve surrendered the towboat 
Ocklahama, and that, so far as the liability was concerned, the tug 
and the tow constituted but one vessel. 19 C. C. A. 436, 73 Ped. 226. 
A mandate was issued from this court, directing further proceedings 
in the court below in accordance with the said ruling. At the time 
of the collision, and at the time of instituting the proceeding to limit 
their liability, both corporations were solvent; but by the time when 
the mandate from this court was entered in the circuit court they had 
both become insolvent, and had gone into the hands of receivers. Ap- 
plication was made to the district court, on behalf of Balfour, Guthrie 
& Co., for an order directing that the receiver of the Oregon Railway 
& Navigation Company be made a party to the proceedings; but the 
court denied the order, and declined to allow the receiver to be made 
a party, or to déclare him a trustée, under section 4285 of the statutes ■ 
creating limitation of liability. The court ordered, however, that • 
Balfour, Guthrie & Co. hâve leave to seize the Ocklahama. Applica- 
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tion was then made to the court for leave to issue an order of seizure, 
in the nature of an order of séquestration, to bring the Ocklahama 
into court. This order was denied, the court holding that no par- 
ticular order was necessary to warrant the marshal to seize the vessel. 
The Ocklahama was then seized under the regular process of the court. 
She was appraised at $8,600, for which sum the Oregon Eailroad & 
Navigation Company, the successor in interest of the Oregon Railway 
& Navigation Company, gave a bond, and obtained possession of the 
vessel. The Oregon Railroad & Navigation Company then made ap- 
plication to be allowed to appear and contest the question of the lia- 
bility of said vessels for the injury; contending that it was a bona 
fide purchaser of the Ocklahama from the railway company, and 
that it had never had its day in court, and that the question of the 
liability of said vessels for the injury was still open to adjudication. 
The court denied this application, proceeded to adjudge the injuries 
to the appellees in this case, fixed the same at the total sum of |24,- 
018.79, and ordered the application of the fund in court to the pay- 
ment, pro rata, of said claims. On appeal to this court the appe- 
lants the Oregon Railway & Navigation Company and the Oregon Eail- 
road & Navigation Company now contend: First, that the district 
court had no power, under the mandate of this court, to enter any de- 
cree imposing any liability upon the Oregon Eailroad & Navigation 
Company or the steamer Ocklahama, and that the decree appealed from 
is not in accordance with the opinion of this court; second, that under 
the mandate of this court the district court was without authority to 
issue process against the Ocklahama, or to cause her seizure; third, 
that the district court erred in seizing said vessel, for the reason that 
no libel in rem had been flled against her; fourth, that the court 
erred in seizing said vessel, and in entering the decree appealed from, 
for the reason that the suit was commenced to limit the personal lia- 
bility of the Oregon Eailway & Navigation Company and the Oregon 
Short line & Utah Northern Eailway Company, and was a suit in 
peisonam, and that by the seizure of the vessel it has been changed 
to a suit in rem, which is coutrary to the admiralty rules; flfth, that 
if the petitioners in the suit to limit liability were not entitled to the 
relief they prayed for, by virtue of having surrendered the barge 
Columbia, then it was the duty of the district court, under the man- 
date of this court, to hâve dismissed the proceeding, and to hâve per- 
mitted the appellees to adopt such remédies as they might hâve deemed 
projier against both or either of said corporations, or to hâve confined 
the relief granted to said appellees to personal decrees and judgments 
against said two corporations, or either thereof ; sixth, that the court 
erred in not permitting the Oregon Eailroad & Navigation Company 
to défend, and in refusing to permit it to introduce évidence, and in 
depriving it as claimant of the Ocklahama without a trial; seventh, 
that the court erred in decreeing that the appellees in this case had any 
interest in the Ocklahama superior to the right of the said Oregon 
Railroad & Navigation Company, acquired by purchasing the steamer 
at the foreclosure of the mortgage made by the Oregon Eailway & 
Navigation Company to the Farmers' Loan & Trust Company ; eighth, 
that the court erred in finding that Malvina Short and Sven Anderson 
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should recover any sum whatever, since it appears from the évidence 
and the flndings of fact that the injuries wMch their intestates re- 
ceived were the resuit of their own négligence, or that of their fellow 
servants; ninth, that the court erred in making any decree against the 
Ocklahama or her présent owner, for the reason that there is no évi- 
dence that the to vidage services which she rendered were not fully 
performed and completed at the time when the injury occurred. Bal- 
four, Gruthrie & Oo. appeal from that portion of the decree which 
awards a portion of the fund in court to the représentatives of Short 
and Petersen; contending that the said Short and Petersen came to 
their death through the négligence of Ferguson, the master of the 
barge, who was their fellow servant. 

In considering thèse questions it becomes necessary to refer to the 
nature of the proceeding to limit liability which is contemplated by the 
statute. The statute provides for "appropriate proceedings in any 
court." It has been held that inasmuch as congress did not invest the 
circuit courts of the United States with jurisdiction of such cases by a 
bill in equity, and the state courts hâve not the requisite jurisdiction, 
the district courts of the United States, since they hâve admiralty 
jurisdiction, are best adapted to distribute the précise relief which the 
statute provides for. î^orwich Co. v. Wright. 13 Wall. 104. In Ee 
Morrison, 147 U. S. 14, 13 Sup. Ct. 246, it was'held that "the proceed- 
ing to limit liability is not an action against the vessel and her 
freight, except when they are surrendered to a trustée, but is an 
équitable action." In Providence & N. Y. S. S. Co. v. Hill Mfg. Co., 
100 U. S. 578, 3 Sup. Ct. 379, 617, it was said that the object and 
scheme of the statute are to prevent a multiplicity of suits. The pro- 
ceeding, therefore, is a suit in equity, in admiralty, not to subject prop- 
erty to liens, nor to obtain a personal decree against the owners of the 
property, but to administer the property which has been invested in 
the venture through which the injury has occurred, and upon which 
admiralty liens may hâve attached therefor, and to apportion it among 
those who might, on account of the injury, hâve enforced admiralty 
liens against the property, or hâve obtained personal judgments against 
its owner. To accomplish thèse results, and to avoid the dilemma 
of inferring that congress has passed a law which is incapable of exé- 
cution, it must be held that the powers of the admiralty in such 
équitable proceeding are as extensive, and its remédies are as effect- 
ive, as are the powers and remédies of a court of chancery, where its 
jurisdiction is invoked in an équitable proceeding. In Norwich Co. 
V. Wright, above cited, it was said: 

"If the shipowner desires the intervention of the court, it will not be suf- 
flcient for him slmply to ask for a pro rata réduction of the libelants' dam- 
ages, without in some manner tendering the corresponding pro rata compen- 
sation to which other parties, whose claims he sets up against the libelants, 
are entitled. Otherwise he might reduce the libelants' claim without ever 
being obligea to respond to the other parties." 

Hère was announced a principle of equity which by the former 
décision of this court (19 C. 0. A. 436, 73 Fed. 226) was applied to 
the présent case. We there held that the owners and lessees of 
the Ocklahama and the Columbia could not limit their liability by 
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simply surrendering one of the offending vessels, but were required 
to surrender both, and the cause was remanded for further proceed- 
ings in accordance with that view. It is not necessary hère to re- 
consider any of the questions determined on the former appeal. It 
was held that the court could not proceed without the possession 
of the fund to which the liability was limited. The cause being re- 
manded for that purpose, what were the necessary steps to be 
taken? Was the pétition to be dismissed, unless the petitioners 
should, of their own motion, surrender the Ocklahama, or was it 
proper for the court to retain jurisdiction of the case, since its ju- 
risdiction had once been invoked by the petitioners, and to obtain, 
by its own process, or upon its own order, the possession of the 
Yessel, which should hâve been surrendered in the flrst instance, 
and which the petitioners still declined to surrender? We hâve no 
doubt that the latter proceeding was the proper one. The juris- 
diction of the district court, in admiralty, in this équitable proceed- 
ing, had been invoked for the purpose of limiting the liability of 
the petitioners and adjusting ail claims. As the resuit of flling the 
pétition, ail proceedings against the vessels and their owners were 
stayed. The petitioners voluntarily submitted themselves to the 
jurisdiction of the court, and asked the court to pass upon the ques- 
tion of their limited liability. They set forth the facts ont of which 
that liability arose. They mentioned and described the Ocklahama 
and her connection with the accident. It is true, they denied that 
she was liable for the injury; but issue was taken upon this allé- 
gation by the appellees Balfour, Guthrie & Co. They alleged that 
the Ocklahama was liable, and asked the court to bring her in. 
The court proceeded to adjudge the damages, and to apportion to 
the payment thereof the small fund which represented the value of 
the Columbia. When the case went back on the mandate from this 
court, the Ocklahama was in the possession of the receiver. The 
appellees applied to the court for an order to make the receiver a 
party to the suit. This was denied, the court ruling that the re- 
ceiver was not a necessary party. The petitioners did not ask the 
court to dismiss the suit or to dissolve the injunction. They were 
still before the court with their pétition, and praying for the relief 
which the pétition asked for. The appellees were in court with their 
answers, setting up their claims and demanding judgments there- 
for, denying the right of the petitioners to limit their liability to 
the barge, and demanding the surrender of the Ocklahama. It 
would be paying but little regard to the statute, and the décisions 
which hâve interpreted it, to say that in this équitable proceeding 
the court shall not hâve the power to require the petitioners to do 
equity. Said Mr. Justice Bradley in The Benefactor, 103 U. S. 239, 
"The flexibility of admiralty proceedings will enable the court, in 
most cases, to shape their course so as to attain justice between the 
parties." But for the interférence of the court in the équitable 
proceeding, the appellees in this case would hâve had their recourse 
against both the vessels and their owners, and might long since 
hâve enforced their claims to the full extent of the damages which 
they sustained. By appealing to the équitable jurisdiction granted 
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to the admiralty court, the petitioners hâve procured a stay of such 
proceedings. A long period of time has elapsed. The appellees 
hâve net now the facility that they then had to produce évidence of the 
facts. The petitioners hâve become insolvent. Their assets hâve 
been sold upon foreclosure of mortgages. They hâve nothing novi' 
wherewith to meet the demanda arising out of the accident. Such 
an interprétation of the statute renders it nugatory, and deprives 
the court of the jurisdiction which it was evidently the intention of 
congress to bestow upon it. Nor is it important hère to détermine 
whether, upon the refusai of the petitioners to surrender her, the 
district court could rightfully obtain jurisdiction of the Ocklahama 
by virtue of its process, or whether the vessel should hâve been 
brought into court by an order of séquestration, or by other means. 
The f act remains that the Ocklahama was brought into court ; that 
her owner appeared and stipulated to pay her appraised value; that 
thereby the fund which the court was called upon by the petition- 
ers to administer, in case it should limit their liability, was placed 
in the possession of the court. The method by which it was ob- 
tained, inasmuch as it does not involve any substantial right of the 
appellants, it is not necessary for the court now to review. 

It is insisted that the Oregon Railroad & Navigation Company, 
the présent owner of the Ocklahama, has not had its day in court, 
and that it is an innocent purchaser of the vessel, and took her up- 
on foreclosure of a mortgage against the property of the Oregon 
Eailway & Navigation Company, without notice of any admiralty 
lien affecting her. The Oregon Railroad & Navigation Company is 
the Oregon Railway & Navigation Company reorganized, with its 
name changed from a "way" to a "road." It has the same property, 
does business at the same places, is conducted by the same offlcers, 
and is represented by the same attorneys. The attorneys who are 
now before the court on behalf of the appellants were the attorneys 
for the petitioners at the commencement of the proceeding, and 
were subsequently the attorneys for the receiver of the Oregon Eail- 
way & Navigation Company. Notice to a corporation can only be 
effected by notice to its oflQcers and agents, and it is absurd to say 
that the reorganized corporation is a purchaser without notice. It 
had notice of the accident out of which the présent litigation arose, 
of the participation of the Ocklahama therein, of the lien with 
which she was chargeable therefor in admiralty, and of the pro- 
ceedings which were brought to limit that liability. When the 
Oregon Railroad & Navigation Company appeared in the district 
court in the proceedings subséquent to the mandate from this court, 
it attempted to litigate a matter which was already adjudicated, to 
which its predecessor in interest had been a party, and by which 
it, as successor, was bound. It acquired the Ocklahama subject to 
the admiralty lien which had attached to it. 

The question whether or not Short and Anderson are barred of 
ail right to recover damages for the death of their intestates by 
reason of the fact that the accident occurred through the négligence 
of a fellow servant is one that does not affect the substantial rights 
of the railroad companies. The total amount of the fund in court is 
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insufiacient to meet the damag^es which the court has found were 
sustained by Balfour, Guthrie & Ce. If there was error in award- 
ing a portion of it to Short and Anderson, the amount awarded to 
tiiem should hâve been paid to Balfour, Guthrie & Co. The dispo- 
tion of the fund is a matter which does not concern the other par- 
ties to the suit. On the first appeal to this court, Balfour, Guthrie 
& Co., while appealing from the decree, did not appeal from, and 
sought in no manner to attack, that portion thereof which awarded 
damages to Short and Anderson. Xo suggestion was made in the 
pleadings before the original decree that Short and Anderson were 
not entitled to recover by reason of the fact that Ferguson. whose 
négligence caused the accident, was the fellow servant of their in- 
testates. In the proceedings upon the mandate, Balfour, Guthrie 
& Co. did not file snpplemental pleadings making such a défense, 
nor did they ask leave to do so. After the mandate, no further évi- 
dence was taken. Balfour, Guthrie & Co. now appeal, not from the 
action of the court in fixing the amount which Short and Anderson 
are to receive, but from the flnding that they are entitled to recover 
in any sum whatever. That question has been adjudicated by the 
former decree, and we think the question of the right of Short and 
Anderson to participate in the fund is not now open for considér- 
ation. The Lady Pike, 96 U. S. 461; Supervisors v. Kennicott, 94 
U. S. 498; Sibbald v. U. S., 12 Pet. 488; The Santa Maria, 10 Wheat. 
431; Eoberts v. Cooper, 20 How. 467. We flnd no error for which 
the decree should be reversed. It will therefore be afiQrmed, with 
costs to the appellees. 
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(Circuit Court of Appeals, Ninth Circuit. October 3, 1898.) 

No. 427. 

1. Marine Insurance— STiPULATroN aoainst Averagb. 

Since a policy on "personal effects" should be applied distributively to 
the various articles, a stipulation therein, "Warranted free from ail av- 
erage," does not exempt the insurer from liability for articles which are 
totally lost, merely because a few articles of wearing apparel are saved. 
84 Fed. 283, afflrmed. 

2. Same— Crédit for Goods Savbd. 

TJnder a policy which applies distributively, the Insurer is entitled to 
crédit for the value of articles saved. 

3. Samb — Averagb Clause — How Construed. 

Where a policy issued by an English corporation provides that ail claims 
under it are to be established according to the customs of the English 
Lloyds, the words of an average clause contained therein are to be 
understood in the sensé given to them by the English law. 
4 Same— Exceptions. 

A stipulation in a policy, which is in the nature of an exception to the 
liability of the insurer, is construed strictiy against him. 
5. Same. 

The rule that the written parts of a contract control the printed parts 
is subject to the rule that words of exception in a policy, if doubtful, are 
to be construed most strongiy against the party for whose benefit they 
are inteuded. 
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Appeal from the District Court ,of the United States for the 
Northern District of California. 

Andros & Frank, for appellant. 
Page, McCutchen & Eels, for appellees. 

Bef ore GILBERT, EOSS, and MOREOW, Circuit Judges. 

MOEROW, Circuit Judge. This was a suit, brought by the ap- 
pellees, Alexander Woodside and Isabella Woodside, bis wife, against 
the appellant, Canton Insurance Office, Limited, a corporation organ- 
ized under the laws of Grreat Britain, to recover upon a policy of ma- 
rine Insurance. The policy, which was issued by the défendant Com- 
pany at its office in the city of San Francisco, Cal., was dated March 
12, 1895, and by it the défendant insured Alexander Woodside in 
his own name, and for himself and ail others interested, in the 
sum of $2,000, for the term of one year, upon property described in 
the policy, as "personal effects belonging to himself and his family, 
valued at the sum insured." It was provided in the body of the 
policy (ref erring to the subject of the insurance) : "Warranted f ree 
from particular average unless the vessel or craft be stranded, 
sunk, or burnt;" and in another paragraph, containing the usual 
warranty that mémorandum articles should be free from average, 
it was provided "that ail other goods » ♦ • ghall be warranted 
free from average under three pounds per centum unless gênerai, or 
the ship be stranded, sunk, or burnt," but on the margin of the face 
of the policy the following stipulation was written: "Warranted 
free from ail average," without any exception. There was also 
printed in the margin the following provision: "AU claims under 
this policy to be adjusted according to customs of English Lloyds.'' 
The Personal effects thus insured consisted of various articles of 
clothing, silverware, an organ, sewing machine, nautical instru- 
ments, charts, etc., belonging to the libelants, and in the steamer 
Bawnmore, of which the libelant Alexander Woodside was the mas- 
ter. On or about the 28th of August, 1895, the steamer was 
stranded on the coast of Oregon, and became a total loss, and ail 
of the Personal effects belonging to the libelants, and covered by 
the policy of insurance sued on, were at the same time totally 
lost by reason of périls insured against by said policy, except one 
sextant, which was saved in a damaged condition, a few articles 
of clothing, including the apparel worn by the libelants at the time . 
of the disaster, two pairs of shoes, and a few suits of underclothing. 
Thèse articles were valued at $78, including 13 charts, valued at 
|3, which appear to hâve been lost. The effects actually lost were 
valued at $4,000. It appears, further, from the pleadings that the 
libelants, after the loss, duly abandoned to the respondent ail of 
the articles which had been saved as and for a total loss, but that 
the respondent refused to accept the same. Upon thèse facts, the 
court below entered a decree in favor of the libelants for the full 
amount called for by the policy of insurance, viz. $2,000, with in- 
terest from October 25, 1895, and costs of suit. 84 Fed. 283. It is 
from this decree that the présent appeal is being prosecuted. The as- 
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signments of errer are five in number, and can be said to raise but 
two questions: (1) Whether the appellees can recover on the policy 
in question as and for a total loss upon the facts stated; (2) whetlier 
the court below should not hâve made an allowance in favor of the 
appellant for the sum of |78, the value of certain articles saved in a 
more or less damaged condition. 

The contention on the part of the appellant is that under a policy 
of insurance vi-here property is insured as an entirety, and under a 
single valuation, "free from ail average," the underwriter is liable 
only in the event of the absolute total loss of the entire thing or 
species; and that, if any part of the property insured be saved in 
specie, although in a damaged condition, the underwriter is relieved 
from liability. The application of this rule to the présent case 
would hâve the extraordinary resuit of depriving the insured of 
the benefit of their insurance had they escaped v?ith only the 
clothing they had on at the time of the wreck. In Duff v. MacKen- 
zie, 3 C. B. (N. S.) 16, a similar objection was considered in constru- 
ing a policy of insurance on "master's effects," valued at £100, "free 
from ail average." Some of the goods thus insured were totally lost 
by the périls insured against, but others were saved. It was con- 
tended on the part of the plaintifE that he was entitled to recover in 
respect of the goods which had been lost as and for a total loss of 
each article. On the part of the défendant it was answered that 
he was exempted by the average mémorandum, because the loss 
was only a partial loss of the subject insured. In commenting upon 
this strict construction contended for by the défendant the court 
said: 

It "leads to the very harsh and absurd conséquence that, if the assured 
happens to be suceessful in rescuing any portion of the articles insured— 
even the clothes he may be wearing— from the périls of the sea, he will 
thereby incur the penalty of forfeiting his insurance on the rest, though they 
are ail .totally lost. This resuit is so startling tliat we find it impossible to 
believe the parties could hâve intended it. And it may be added that the 
contract, so eonstrued, would be qulte at variance with the object for which, 
as it is well lînown, the mémorandum as to average was introduced into 
polleles, viz. that since it may be diflicult to ascertain the true cause of the 
damage which goods of certain kinds, such as those usually specifled in the 
mémorandum, receive in the course of a voyage,— whether it arose from the 
nature of the articles themselves, or from the périls Insured against,— the In- 
surers thereby expressly provide that. as to some kinds of goods, they will 
not be answerable for any average or partial loss, and, as to others, that 
they will not be liable for such loss not amounting to a certain percentage 
on the goods." 

To maintain the rule and avoid its harshness when applied to an 
insurance on personal effects, counsel for appellants contends that 
the court will give a reasonable construction to the contract, and 
détermine that the libelants are not entitled to recover under the 
policy if any part of the subject of the insurance "other than such 
parts thereof as might be actually in use and on their persons at 
the time of the loss," was saved in specie, though in a damaged con- 
dition. Where the strict construction of the language of a con- 
tract will lead to such an unjust or absurd resuit that it may be 
said that it was not within the reasonable contemplation of the 
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parties to the contract, the court will avoid such a construction, 
and endeavor to ascertain the real intention of the parties, which, in 
a case of insurance having indemnity for its object, will be constrtied 
liberall y to that end. The rule contended for by the appellant falls 
short of this requirement, since it does not hâve in Yiew the protec- 
tion of the insured against the loss they hâve sustained. Moreover, 
the purpose of indemnity will not be def eated by setting up a condi- 
tion in the policy which was probably inserted as applying to other 
subjects of insurance, and the reason and object of which do not ap- 
pear to apply to the particular contract. Beach, Ins. § 607. A better 
rule, and one more in harmony with the principles governing the sub- 
ject, would be to read the contract in the llght of surrounding cir- 
cumstances, and to ascertain whether or not the contract of insurance 
was intended to be entire or severable; for, if it be determined that 
the contract was entire, the stipulation contained in the mémoran- 
dum clause, "Warranted free from ail average," would prevent the 
insured from recovering anything because of the fact that there was 
not an absolute total loss. On the other hand, if it be determined 
that the contract was intended to be severable, — that is, in the sensé 
that each article was separately insured, and that the mémorandum 
clause, "Warranted free from ail average," applied to each article 
separately, and not to the articles insured as an entire lot, — it is 
plain that the insured would be entitled to recover. The détermina- 
tion of this question rests largely upon the meaning of the expres- 
sion in the pohcy, "personal effects." It will be observed that the arti- 
cles or effects insured by the appellees were not speeiflcally enumerated 
in the policy. To do so would hâve been inconvénient because of the num- 
ber and variety of articles insured. It was not désirable nor necessary 
to enumerate them, provided the expression "personal effects" conveyed 
the idea that they were insured separately, although not described more 
particularly. The évidence is uncontroverted that the "personal 
effects" insured consisted of separate and distinct articles. It is a 
well-settled rule of the construction of contracts that, "where the 
agreement embraces a number of distinct subjects, which admit of 
being separately executed and closed, it must be taken distributively, 
each subject being considered as forming the matter of a separate 
agreement after it is so closed." Perkins v. Hart, 11 Wheat. 237. In 
the case of Duff v. MacKenzie, supra, an expression similar to that 
used in the case at bar was held to hâve the efifect of rendering the 
contract severable. The court said: 

"The articles which eonstitute the 'master's effiects' hâve no natural or 
artlficial connection wlth each other, but, of necessity, must be essentially 
différent In thelr nature and kind, In their value, in the use to be made of 
them, and the mode in which they would be disposed on board. The word 
'effects' is obviously employed to save the task of enumerating the nautical 
instruments, the chronometer, the clothes, books, furniture, etc., of which 
they happened to consist. And, although it is stipulated by the warranty 
that thèse effects shall be free of ail average,— or, in other words, that 
the insurer shall not be liable for any amount of sea damage to them short 
of a total loss,— we think, looking at the nature of the subject of insurance, 
and the terms of this exemption, it is doing no violence to the language 
used to hold that he is not to be exempted from liability for a total loss of 
any of the articles of which the 'effects' consist. Suppose, instead of the 
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gênerai description of 'master's effects' the body of the polîcy had enumer- 
ated them, and then the mémorandum had said, 'the chronometer, the 
sextant, the hat, and the great coat above mentioned, to be free from aver- 
age,' etc.; might not this be -well understood to mean that the Insurer was 
not to be liable for aiiy partial damage, but was to be llable for any total 
loss of any of the spécifie things mentioned in the mémorandum? And, if 
so, we do not feel constrained to hold that the intention of the parties is dif- 
férent, and the subject of Insurance one indivisible subject, merely because 
the description In the policy of the articles insured is gênerai, and the mém- 
orandum extends to the whole subject of the Insurance." 

It was accordingly held that the insured was entitled to recoYer 
in respect to the articles totally lost In Wilkinson v. Hyde, 8 
C. B. Ç^. S.) 30, the policy was "on goods," valued at £240, and was 
against "total loss only." Under this policy, the plaintiff shipped 
a number of cases and packages of miscellaneous goods, apparently 
the equipment of an emigrant. The vessel was wrecked, and ail the 
goods were lost, with tiie exception of a case of circular saws and a 
case of window glass, and the question was whether there was a 
total loss of the packages which were actually lost, or an average 
loss only. It was held, on the authority of Duff v. MacKenzie, that 
the insured was entitled to recover in respect of the packages so 
totally lost. Thèse two cases appear to déclare the English doc- 
trine in the construction of the words of the contract now under 
considération, and, while a contract of insurance, like any other 
contract, is to be construed according to the law and usages of 
the place where it is to be performed, or, if a place of performance 
is not indicated, then according to the law and usages of the place 
where it is made, still, the insurer in the présent case being an Eng- 
lish corporation, and it having been provided in the policy that ail 
claims under it are to be established according to the customs of 
the English Lloyds, it may be presumed that the words in the aver- 
age clause of the contract were used in the sensé in which they were 
understood in the English law. London Assurance v. Companhia 
De Moagens Do Barriero, 28 U. S. App. 439, 15 C. C. A. 379, and 68 
Fed. 247. 

The American cases cited by counsel for appellant are, however, 
not necessarily inconsistent or in conilict with thèse two cases. 
They appear to be clearly distinguishable, either on the ground 
that the indemnity claimed by the insured was for the loss of 
mémorandum articles which were only partially lost, so that there 
was not a total loss of a spécifie enumerated article, or the policy 
provided in clear and unambiguous language that the insurer would 
not be liable unless there was an absolute total loss of ail the 
articles insured. In the case at bar the intention of the parties is 
not expressed as clearly as it might be, and hence any doubt that 
there may be is to be resolved in favor of the insured and against 
the insurer. A policy of insurance is a contract of indemnity, and 
is to be liberally construed in favor of the insured. Yeaton v. Fry, 
5 Cranch, 335; National Bank v. Insurance Co., 95 U. S. 673, 679; 
Steel T. Insurance Co., 2 C. C. A. 463, 51 Fed. 715, 723, and cases 
there cited; 1 Arn. Ins. (6th Ed.) 295. If the policy will fairly ad- 
mit of two constructions, that one should be adopted which will 
90 F.— 20 
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indemnifj the insured. Grâce v. Insurance Co., 109 U. S. 282, 3 
Sup. et. 207; Insurance Co. v. McOonkey, 127 U. S. 661, 8 Sup. Ot. 
1360; Burkheiser v. Association, 10 C. C. A. 94, 61 Fed. 816. Fur- 
thermore, the mémorandum clause, "Warranted free from ail aver- 
age," is considered in the nature of an exception to the liability 
of the iusurer, and is construed strictly against him. 1 Duer, Ins. 
par. 6, p. 161; Blackett v. Assurance Co., 2 Cromp. & J. 244. 

It will further be observed that in the présent case the average 
clause in the body of the policy contained the exception, "unless 
the vessel or craft be stranded, sunk, or burnt." The vessel was 
stranded, and became a total loss, and, under the exception, the 
insured was entitled to be indemniâed by the insurer for a partial 
loss of the subject of insurance. But the written stipulation on 
the margin of the face of the policy, "Warranted free from ail aver- 
age," without the usual exception, "unless the vessel be stranded, 
sunk, or burnt," enables the défendant to raise the question of its 
liability for a loss that is short of a total loss. Thèse inconsistent 
stipulations in a policy of insurance may not be a fraud upon the 
insured, but they are certainly lacking in clearness and certainty; 
and the rule that the written parts of a contract control the printed 
parts is, in our judgment, subject to the rule that words of excep- 
tion in a policy, if doubtful, are to be construed most strongly 
against the party for whose beneflt they are intended. Palmer v. 
Insurance Co., 1 Story, 360, Fed. Cas. No. 10,698; Donnell v. In- 
surance Co., 2 Sumn. 380, 381, Fed. Cas. No. 3,987; Yeaton v. Fry, 
5 Cranch, 335. From whatever point of view the question is re- 
garded, we think this contract should be construed in favor of 
indemnity for the loss sustained by the insured. 

With respect to the second question, it is contended that the 
court below should hâve made an allowance in favor of the de- 
fendant in the sum of |78 for the articles which were saved in a 
more or less damaged condition. Having determined that the 
contract of insurance should be applied distributively to the dif- 
férent articles insured, it follows that the value of the articles 
saved must be deducted from the total insured value of the Per- 
sonal effects. It appears that in the list of personal effects saved 
the master, by mistaie, entered 13 charts, valued at $3, as having 
been saved. The charts saved belonged to the vessel. The charts 
belonging to the master, and constituting a part of his personal 
effects, were, in fact, totally lost. The articles saved in specie 
were, therefore, of the value of $75, and this amount should be 
credited to the insurer. The decree of the district court will there- 
fore be modifled to this extent, and, as so modifled, it is afflrmed. 
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THE MARY A. TROOP. 
(District Court, D. Washington, N. D. October 17, 1898.) 

ADMraALTY— LiBBL FOR WaGKS— WeIGHT OF EvIDBNCE. 

Where there is a direct conflict of évidence between the witnesses for 
a libelant suing for wages and ttie captain, tîie fact that tliere was an- 
other witness, wlio knew tlie facts in dispute, and apparently might hâve 
been examined by the claimant, vs'ill détermine the issue in favor of the 
libelant 

P. P. Carroll, for libelant. 

W. H. Gorliam, for respondent. 

HAjIsrPOKD, District Judge. This is a suit în rem to recover 
mariner's wages. The answer admits the contract and services as 
alleged in the libel, but charges the libelant with désertion. The évi- 
dence shows that the libelant did leave the service of the vessel with- 
out completing the term for which he was hired, and without the cap- 
tain's consent. The question in the case is whether the libelant, 
while in the service of the vessel, was subjected to such ill treatment 
at the hands of the master as to justify him in leaving the ship. The 
évidence is contradictory, and it is extremely difficult to reach a satis- 
factory conclusion. The testimony of the libelant and that of three 
of his shipmates is to the eiïect that during the voyage the captain 
used abusive language, and that he made violent assaults upon différ- 
ent members of the crew without any cause or necessity, and that the 
food and water furnished to the crew were insuiHcient in quantity, 
and much of it was spoiled, being maggoty and decayed, and unflt for 
use as food by human beings, and that complaints regarding the 
food were made to the captain, but were without resuit, except that 
after the complaints the men fared worse. This is ail positively de- 
nied by the captain, who is the only witness called in behalf of the 
claimant. I do not feel convinced beyond a reasonable doubt that 
the story of hardship told by thèse sailors is true, but I must give 
their testimony due weight, and décide according to the prépondér- 
ance. If their évidence is entirely false, as the captain has sworn, 
there is at least a probability that other évidence to corroborate the 
testimony of the captain could easily hâve been introduced. Evi- 
dence given on the part of the libelant shows that the cook, who 
knew ail about the quantity and quality of the food served to the crew 
during the voyage, was still in the ship, and under the captaiu's con- 
trol, at the time the dépositions were taken. If for any reason his 
testimony could not be produced, some explanation of that fact should 
hâve been offered. In summing up I flnd that the libelant has sup- 
ported his allégations by the testimony of three witnesses besides him- 
self, who are unimpeached, except that they are contradicted by the 
testimony of the claimant, who has oflered no corroborating évidence, 
and appears to hâve failed to call an important witness whom he 
could easily hâve produced. I therefore award to the libelant wages 
at the rate of $17.50 per month from the 22d day of December. 1897, 
to the 7th day of July, 1898, less $25.50; being the amount which the 
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libelant admits to hâve received in advance wages and goods from the 
slop chest. The captain's testimony is that the slop-chest accoant 
amounted to about |30; but he should bave taken the pains to bave 
stated the account accurately, because it was Ms business to keep 
a true account, and when called upon he should bave furnished an 
accurate statement of what he elaimed was due the ship from the 
libelant. Having failed in this, I can allow only the amount which the 
libelant admits. 



THE LENNOX. 

(District Court, S. D. New York. November 12, 1898.) 

BxlIj of Lading — Exception of Bheakaqe — Fireckackers — Burden of 
Proof. 

On landing a consignment of 500 packages of flrecraekers from Hong 
Kong, most of the boxes containlng the flrecraekers Inside of the pack- 
ages were more or less broken. The bill of lading excepted "insuf- 
flclency of packages, wear and tear and breakage." Upon proof by the 
vessel of good stowage, no shifting of cargo and careful handling, and 
no definite cause of the in jury appearing, but the boxes being frail in 
appearance, with the tops and sides where the breakage occurred mueh 
thinner than the ends and bottom: iield (1) that the damage came within 
the exception of breakage; (2) that under this exception the shipper took 
the risk of breakage from whatever cause, unless the ship's négligence 
was shown by affirmative proof to hâve caused the damage; no such 
proof appearing, the llbel was dismissed. 

This was a libel in rem by Edgar J. Hesslein and others against the 
steamship Lennox, to recover for damage to cargo. 

Cowen, Wîng, Putnam & Burlingham, for Ubelants. 
Convers & Kirlin, for claimant. 

BROWN, District Judge. The above libel was flled to recover the 
alleged damages of 1 1,500 to a consignment of 500 packages of flre- 
craekers, shipped at Hong Kong, in September, 1897, and delivered at 
New York in the foUowing November. Each package consisted of 
8 boxes of flrecraekers, which were put up together and inclosed in a 
cover of matting. Each box contained 36 bunches of small flrecraek- 
ers. The damage consisted wholly in the breakage of the boxes. 
The bunches of crackers within the boxes were not injured or even 
stained. Such articles, however, are not in merchantable condition, 
except in boxes. The bill of lading exempted the vessel from lia- 
bility among other things for "insufflcient packing, reasonable wear 
and tear of packages, leakage, breakage," etc. The boxes were of 
wood and frail in texture, the top being very thin and the two sides 
thinner than the bottom or ends. The breakage was mostly of the 
top or of the sides of the boxes. The libel charges that the breakage 
of the boxes arose through the "négligence of the steamship and their 
failure in proper loading, stowage, custody, care and proper delivery 
thereof"; and that "through the négligence of the steamship the 
boxes with the matting covers were so badly broken that the mer- 
chandise was unflt for re-export and could not be put in proper ship- 
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ping order." The answer sets up the above exceptions in the bill 
of lading, and dénies any négligence on the part of the ship. 

There is abundant proof on the part of the ship of good stowage, 
proper loading and discharge, and careful handling; that the ship 
raet some stormy weather upon the voyage and several gales, with 
considérable rolling and pitching; but in this regard the voyage was 
not extraordinary. The resuit of ail the évidence is that there is no 
proof as to the précise cause of the breaking of the boxes. The flrst 
offlcer who had had considérable expérience in transporting such 
goods says that thèse boxes were considerably lighter than usual. Mr. 
Armstrong, a witness called by the libelants says the boxes were of 
the usual description. As no test, however, was applied by the latter 
witness as regards the comparative strength of thèse boxes and others, 
I must assume that bis testimony was based upon the gênerai appear- 
ance of the boxes, rather than from any test of their quality and 
strength. 

Where a loss arises from one of the excepted périls, the ship is 
prima facie excused, and she can only be held liable upon afQrmative 
proof that some négligence on her part was the efficient cause of the 
loss. Clark v. Barnwell, 12 How. 272; The Perdre, 8 Ben. 301, 303, 
Fed. Cas. No. 10,979; The Invincible, 1 Low. 225, Fed. Cas. No. 7,055; 
The Hindoustan, 14 C. C. A. 650, 67 Fed. 794; The America, 59 Fed. 
787; The Flintshire, 69 Fed. 471. In such cases, therefore, the ship 
stands discharged, unless there is a prépondérance of proof convicting 
her of négligence. If the cause of the injury is left in doubt, the ship 
stands excused for the reason that by virtue of the exceptions in the 
bill of lading the shipper in efÊect contracts that he will himself stand 
the risk of any loss arising from the cause named. In the présent 
case the shipper in effect contracted thaï he would stand the risk of 
injury to the goods from insufficiency of packages, from ordinary 
wear and tear, or from breakage. Taking ail the circumstances into 
account, the frail appearance of the boxes themselves and the kind and 
places of the breakage; the fact that the breakage was very gênerai 
and not conflned to a few packages ; the absence of any indications of 
neglect on the part of the ship, and the testimony to the contrary, the 
probability appears to me to be. strong that the real cause of the loss 
was that the boxes were of inferior material and unfit for the voyage, 
or that the sides and top were too thin. Inequality in the strength 
of cases apparently similar is quite possible, as was proved in the 
case of Linklater v. Howell, 88 Fed. 527. But whether this surmise 
is correct or not, there is nothing that amounts to afQrmative proof 
of négligence by the ship, and the ship therefore stands excused, be- 
cause the risk of injury by breakage was assumed by the shipper, 
and it has not been proved to hâve arisen through the ship's fault. 

Conversely, where the loss is not by an excepted péril, the carrier 
takes the risk of explaining the cause of the damage and of proving it 
to be a sea péril. It is insufficient for him to négative certain causes 
of loss; if on the whole the damage is unexplained, the ship in such 
case remains liable, because she has taken that risk. The Mascotte, 
48 Fed. 119, afflrmed 2 C. 0. A. 399, 51 Fed. 605. In the converse 
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situation, as in tMs case, the shipper having assumed the risk of the 
excepted causes, the same rule must be applied to him. 

The libelants contend that the case does not fall within the excep- 
tion of "breakage"; but that if the defendant's contention is correct, 
the cause of injury would be "insufiQciency of packages," under which 
the burden of proof would rest upon the défendant. I do not think it 
necessary to consider the latter part of this contention; as I think the 
case falls properly within the exception of breakage. It is not esseu- 
tial to prove that the bunches of flrecrackers were themselves broken. 
If that was the test of liability the proof would show that there was 
no damage at ail, and hence no cause of action, since the bunches of 
crackers were not injured. It is only because the packages as a 
whole, and the boxes in the packages, were so broken that they 
could not be re-conditioned, and made marketable in the usual mar- 
kets, that damages are sustained. The complaint itself specifically 
charges the breaking of the boxes within the matting covers, through 
the ship's négligence, as the cause of action. It is this breakage of 
the boxes that makes the packages unmarketable. The bill of lading 
does not treat the goods as bunches of flrecrackers; the goods are 
shipped as 500 packages, and the damage consists in the injury to the 
packages as such, namely, by more or less breaking of the matting, 
and of the boxes within, the former of which could be mostly re-con- 
ditioned, but not the latter. The boxes are an essential part of the 
merchantable condition both of the packages and of the crackers ; and 
I can hâve no doubt that breakage of the boxes is within the excep- 
tion. It not being shown that the breakage arose through the négli- 
gence of the ship, the libel must be dismissed. 



RUGER et al. v. FIRBMBN'S FUND INS. CO. 

(District Court, S. D. New York. November 11, 1898.) 

Mabine Insurance — Commissions on Chabteb— Canceling Clause — Nesli- 

OBNCE. 

A shlpping brolier, on November ISth, insured his commissions of $250 
for obtaining a charter for the shlp F., which was to proceed f rom London 
to Newport News and there load, wlth an option to the charterer to cancel 
If the vessel dld not arrive by February 15th. On Insuring no référence 
or inqulry was made as to a caneellatlon clause; but the défendant was In 
the habit of mailing such insurances, and by présent usage such charters 
usually contain a cancellation clause. The vessel after remalning a 
month in London, whlle anchored in the Thames was injured by collision, 
and three weeks afterwards by a second collision. Tbe injuries were not 
large and might hâve been repaired In time to reaeh Newport News within 
the charter perlod. No attempt was made to prépare her for the voyage, 
but the master remained in London to prosecute suits for the collisions 
and in April went to Bremerhaven, the home port, and repaired for about 
$1,500. Helû, (1) that the défendants presumptively had knowledge of the 
current usage to Insert In such charters a time and caucellation clause, 
and were presumed to Insure against sea périls for tbe contemplated voy- 
age to be made within the charter period, and not for a later voyage which 
would frustrate the purpose of the charter and, would be commercially a 
différent voyage f rom that contemplated In the charter or the policy ; but 
(2) that the facts indicated the négligence of the ship in not repairing 
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earlier to Newport News, or attemptlng to make repairs to go there, as 
the proximate cause of the loss of the charter rallier than sea périls; and 
that sueh négligence was not within the policy. 

Cowen, Wing, Putnam & Burlingham, for libelant. 
Butler, Notman, Joline & Mynderse and F. M. Brown, for re- 
spondent. 

BEOWN, District Judge. The above libel was flled to recover the 
commissions of a ship broker in obtaining a charter for the sailing ship 
Theodor Fischer, the commissions amounting to $250 having been 
insured by the défendant against loss by sea périls. The charter 
was dated November 17, 1896, and provided that the ship, being 
then in London, should repair to Newport News and there take on 
cargo, and that in case the vessel did not arrive at Newport News on 
or about February 15, 1897, the charterer should hâve the option 
of canceling or maintaining the charter. The ship had arrived in 
London on November 12th and discharged her cargo there after- 
wards. On December 12, 1896, while moored at the G-reenwich 
buoys in ballast, she was damaged by collision with the steamship 
ïrevarrock and beached. Some temporary repairs were made, and 
the master continued in London for the purpose of bringing suit 
against the Trevarrock. The suit was tried in April or May fol- 
lowing. About the Ist of January while moored at the Deptford 
buoys she was run into by the Oorsair, for which she recovered £150. 
The master says an estimate was made of the damage by the flrst 
collision, at £1,736, and by the second collision at £836. But this dam- 
age is not proved by any compétent évidence, and the actual cost of re- 
pair at Bremerhaven was about $1,500. For greater economy in 
repairing there, and in order to prosecute the suits in London, the 
ship not being in condition then to be taken to Hamburg in winter, 
she remained in London until spring. On the 15th of February, 
the vessel not having arrived at Newport News, the charterer can- 
celed the charter pursuant to its terms. The respondents contend 
that the plaintiff's loss of commissions was not through sea périls 
within the terms of the policy, but from the voluntary acts of the 
parties; namely, the acts of the owners in not repairing the ship in 
London, as might hâve been done, and in the voluntary canceling 
of the charter by the charterer. In July following the ship arrived 
in New York and was rechartered. 

The Insurance was effected without the issuing of a full policy of 
Insurance, but by means of an acceptance of a written application. 
This application was made on the day following the signing of the 
charter, requesting "Insurance of |250 on commissions on charter. 

Free of ail average. Policy proof of interest. Valued at . 

Shipped on board ship Theodor Fischer. And to be insured at and 
from London to Newport News. Covering after arrivai until ves- 
sel clears outward." A premium of 3 per cent, amounting to |7.50 
was paid. In this application nothing was said in regard to the can- 
cellation clause in the charter, nor was there any inquiry made by 
the insurers on that subject. In charter parties however such can- 
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cellation danses are now usually inserted. TJpon the acceptance of 
such applications, the testimony shows without doubt that the under- 
standing is that the risks assumed by the insurers are the same 
as are assumed under the regular office policy. This covers sea 
périls, bnt does not cover delays, or mère damages for delay upon the 
voyage, not arising ont of sea périls. 

1. The subject of insurance In this case was the libelant's commis- 
sions, not the vessel. The printed form of the application makes its 
terms somewhat incongruous, as in the clause "shipped on board ship 
Theodor Fischer." The phrase "free of average," is not incompatible 
with an insurance of commissions, as sometimes only a part of the 
expécted cargo might be loaded in conséquence of sea périls. But 
if that phrase also were wholly incongruous, it could not change the 
subject insured from commissions to the vessel itself, contrary to the 
express language of the application and acceptance. The libelant 
had no interest in the vessel, while the commissions were veholly bis. 
But as the commissions could only be earned by the loading of the ship 
at Newport News after a voyage from London, the libelant was inter- 
ested in the completion of that voyage, that is, a voyage within the 
charter period, by which commissions might be earned; and the mean- 
ing of the insurance, in my judgment, is, that the ship should not be 
prevented by sea périls from making that voyage according to the 
terms of the charter and within the time flxed by the charter that 
was expressly referred to in the application, and which by carrent 
usage, défendant presumably knew to hâve a cancellation clause. 
Time is often essential in a mercantile adventure; and where there 
is a time condition, delay in entering upon a voyage beyond the 
time flxed, which would frustrate its purpose, would make it prac- 
tically and commercially a différent voyage or adventure from the one 
intended and contemplated, either in the charter, or in the policy. 
Jackson v. Insurance Co., L. R. 10 C. P. 125; Bensaude v. Insurance 
Co. [1897] 1 Q. B. 29, afflrmed [1897] App. Cas. 609. In insuring 
therefore, upon a voyage agreed by charter to be made within flxed time 
limits, I think the insurers are bound by ail the terms of the charter re- 
lating to the charterer's option in référence to the contemplated voy- 
age, in so far as the ship's performance of the voyage contemplated is 
prevented by sea périls, unless excepted in the contract of insur- 
ance. The évidence shows that applications like the présent are 
very common; that the défendant company often issued such insur- 
ance, and that the cancellation clause is now usual in charters; and 
the défendant must be presumed to be aware of it, contrary to the 
circumstances in Mercantile Steamship Co. v. Tyser, 7 Q. B. Div. 73. 
Had the défendants any wish to except themselves from the limita- 
tions of a cancellation clause, they were put upon inquiry by the réf- 
érence to the charter in the application. See Gow, Marine Ins. p. 166. 

It is unnecessary to consider the question as to the right of a char- 
terer to cancel a charter for delay of the vessel in reaching her port 
of loading, where the charter contains no provision on this subject. 
A time limit flxed in the charter itself supersedes the need of any 
such inquiry. Such a limitation is presumptively an agreement by 
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the parties themselves that the purpose of the contract would be frus- 
trated, or might be frustrated, by the vessel's delay in arrivai beyond 
the time named, and if there should be any doubt on the subject, 
leaving the charterer to détermine by the exercise of the option given 
him. When such an option is exercised in good faith, that ends the 
scope of the charter as respects the identity of the adventure or voy- 
age. The possibility that a similar voyage may or might be made 
later, does not make it the same voyage or the voyage contemplated, 
€ither in the charter or in the contract of insurance. If, therefore, in 
the présent case, the two collisions sufEered in London, while the ves- 
sel was there, ought to be considered as the real and proximate cause 
of the failure of the vessel to arrive at Newport News by February 
15th, inasmuch as those collisions were sea périls and defeated the 
voyage contemplated, I think the loss of the commissions should be 
deemed to be within the risks assumed by the défendant. In re 
Jamieson [1895] 2 Q. B. 90. 

2. I am not satisfled, however, that those collisions ought to be con- 
sidered as the true or proximate cause of the ship's failure to arrive 
at Newport News on February 15th. The vessel, as above stated, 
had arrived in London on the 12th of November. The flrst collision 
was not until the 12th of December. At that time she was unload- 
ed, and was lying in the stream in ballast, and no reason appears why 
she had not already set sail for Newport News, as required by the 
charter. 

3. The statement of the master that the damages caused by the two 
collisions, one on the 12th of December and the other about the Ist 
of January, were estimated respectively at £1,736 and £836, and were 
greater than the value of the vessel repaired, is entitled to no crédit, in 
the absence of any testimony as to the cost of repair in England, and 
in view of his testimony that the repair of those damages subse- 
quently made in Bremerhaven amounted to less than 6,000 marks or 
|1,500, making the vessel, after some other small outlay, worth from 
110,000 to 112,000. After the flrst collision, no attempt was made 
to put the ship in condition to go to Newport News, and no légal ex- 
cuse is given for not doing so. The master remained in London for 
the purpose of prosecuting the Trevarrock, in which he was finally 
defeated, on the ground that the Trevarrock was in charge of a pilot. 
For the second collision £150 damages were recovered, about half the 
whole subséquent cost of repair. No attempt at repair in London 
was made, it is said, because repairs could be procur^d cheaper at 
Bremerhaven; and so the ship remained in London for nearly four 
months. The conclusion seems to me unavoidable, that the ship 
failed to reach Newport News at the appointed time through negli- 
gently postponing her start from London, and through failure after 
the first colhsion to make any effort to repair for the purpose of 
fulfilling her charter obligations. Any such négligence, or the volun- 
tary choice of the master or owners after a collision to abandon the 
charter and make no endeavor to fulfill it, though they might do so, 
simply because they may regard it as more to their interest to remain 
in port and prosecute suits, or to go to à différent commercial country 
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for cheaper repairs, is not a sea péril, nor the necessary or natural 
conséquence of a sea péril, and not therefore one of the risks assumed 
by the policy; and on that ground the libel, I think, must be dis- 
missed. 



THE GATE CITY. 
(District Court, E. D. New York. May 27, 1898.) 

1. Collision — Steamer and Sail— Schoonbr's Lights — Peesumptions. 

That the lights of a schooner were not seen by an approaching steamer; 
that It œay hâve been possible for the schooner's fore staysail to swing 
so far to port as to obscure her port llght; and that this position would, 
In the condition of the wind, hâve best alded her progress,— is not suffl- 
clent to ralse a presumptton that such was Its position, as against the 
positive testimony of her master that it was trlmmed flat, alded by the 
presumption that the schooner would not so adjust her salis as to hide 
her lights. 

8. Same— Change of Course by Sailing Vessbl. 

The rule requlring a sailing vessel meeting a steamer to hold her course 
Is a broad and gênerai one, Intended to put the burden of avoiding a col- 
lision upon the steamer; and. If the sailing vessel départs from the in- 
junctlon, the burden Is on her to show some reasonable excuse therefor. 
A disregard of the rule, not demanded by a clearly existing exigency, 
should not be excused. Therefore she wlll not be held In fault for ad- 
herlng to her course, although the steamer seems to be maneuvering in an 
uncertaln and dangerous way. 

6. Samb — Négligence dp Steamer. 

A Steamer collidlng with a schooner on the open sea at night held solely 
In fault for falling to observe the schooner's lights, and for leaving a 
course whlch would hâve carrled them well clear port to port, and going 
across the schooner's bow, the latter havlng kept her course until in 
extremis. 

This was a libel in rem by John W. Hall against the steamship Gâte 
City to recover damages caused by a collision between her and libel- 
ant's schooner, Joël Cook. The New England & Savannab Steamship 
Company filed a libel in personam against libelant, to recover for dam- 
ages suffered by the Gâte City. 

Wilcox, Adams & Green, for John W. Hall. 
Seward, Guthrie & Steele, for the Gâte City. 

THOMAS, District Judge. On the 3d of September, 1897, the 
steamship Gâte City, one of a regular Une of steamers plying between 
Savannah, Ga., and New York, and carrying freight and passengers, 
was on her north-bound trip from Savannah, and at 2 o'clock a. m. 
was about off^ Egg Harbor Light, on the coast of New Jersey. The 
schooner Joël Cook had sailed from New York on the 2d of September, 
at about 1 o'clock p. m., bound for Lewes, Del., and at 3 o'clock in the 
morning of September ,3d was headed S. W. by S. i S., with the wind 
N. W. About 5 or 10 minutes past 2 o'clock in the morning, the 
two vessels collided, the schooner striking the steamer on the star- 
board side, abaft amidships. The «teamer was seriously injured, and 
the schooner also received substantial injury. The night was dark, 
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but clear. The schooner was carrying ail sails, and, as her master 
testifled, the head sails were trimmed flat, and not changed up to the 
time of the collision. The steamer's course was N. E. by N. ^ N., 
which was changed to N. N. E. while she was yet several miles from 
the schooner. The schooner's course was S. W. by S. l S. When 
the steamer was seen by those on the schooner, the former was from 
half a point to a point o£f the schooner's port bow. Had thèse courses 
been maintained, the vessels would hâve passed each other port to 
port, at an interval of about half to three-quarters of a mile. Those 
in charge of the schooner saw the steamer's red light when the latter 
was three or four miles away, and such light was alone seen until 
the steamer was about half a mile from the schooner, when the mas- 
ter of the schooner saw what her captain described as a ray of the 
steamer's green light. When this inten'al was reduced to about 
3O0 f eet, as the captain of the schooner testifled, the steamer suddenly 
showed her gi'een light, which resulted from the steamer's starboard- 
ing, and shortîy thereafter hard a-starboarding. ïhereupon the 
schooner ported, but the collision at this time was inévitable. The 
évidence on the part of the steamer was to the effect that those in 
charge of her saw no lights whatever on the schooner before the acci- 
dent, at the time of the accident, or thereafter. About half a mile 
to a mile on the starboard side of the schooner was a long tow, show- 
ing the usual lights, pursuing a course opposite to that of the schoon- 
er; and the courses of the tow, the schooner, and the steamer were 
substantially parallel. The further essential facts are stated below. 

The first point to be considered is whether the schooner was carry- 
ing proper lights, and whether persons in charge of the steamer, using 
proper care, could bave seen them. Several persons, including the 
master, connected with the schooner, testifled that such lights had 
been prepared, put in place, and that they were burning through the 
night, and that, owing to the confusion and condition of the schooner 
after the collision, the lights were not removed until after 8 o'clock 
next morning. Applying the usual rules as to probabilities, as to thè 
opportunities of thèse persons to know the fact, and to the préférence 
accorded to the évidence of such persons, provided it be otherwise 
crédible, it must be concluded that such lights did exist, and that 
they were properly placed. In this connection it may be said that 
the nice unanimity of thèse witnesses, the particularization of the 
care stated to hâve been used by them to know that the lights existed, 
indicate very great solicitude on the part of the schooner's crew as to 
the lights, and remarkable observation of the same, or that they exag- 
gerated the extent of their diligence and painstaking concerning the 
matter. Should the latter alternative be adopted, the court does not 
consider that such exaggeration is sufiicient to justify a" finding that 
the lights did not properly exist. The proof in this regard is not over- 
come by the évidence of those upon the steamer, to the effect that there 
were no lights on the schooner. There was a long and well-lighted 
tow on the starboard side of the schooner. The steamer, with its 
usual lights and cabin lights, for some time had been in full view; 
and it is not easily conceivable, under the circumstances, and with the 
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Knowledge that the coast was a pathway for ships, tbat the schooner 
would bave neglected, not only the commands of the law, but also ■ 
the requirements of prudent navigation. Those on the steamer had 
just corne on watch. The lookout, the man at the wheel, and the 
flrst mate had taken up their duties but a few minutes before. Their 
opportunities for observation had been brief. They vpere attracted, 
probably not entirely, to the tow, which they vrere passing. Indi- 
vidually, the witnesses for the steamer do not impress the court, 
either on account of intelligence, correctness of observation in other 
particulars, or superior manifestations of veracity, as entitled to préf- 
érence regarding this fact in issue. The eounsel for the steamer does 
not accept their évidence for the purpose of working out his theory 
of the collision. While not condemning either their purpose to state 
the truth, or abandoning their évidence in ail particulars, he seeks 
to solve the cause of the accident upon grounds which are skillfully 
selected, and which, although not flnally adopted by the court, hâve 
received thorough considération. 

It is urged that, admitting for the argument that the schooner's 
lights existed, yet that, as the schooner claims that the steamer was 
approaching the schooner on the latter's port bow, the port light was 
hid by the fore staysail, which swung so far to port as to hide such 
light: and measurements and drawings are submitted to show the 
possibility of this alleged fact. The measurements of the boom, of the 
sail, of the location of light, of the width of the ship, are not accurate 
measurements, but are gathered from some gênerai estima te given 
by the master of the schooner. They seem to show with sufficient 
clearness that it M'as possible to swing the sail so far to port as to 
conceal the port light. Granting this possibility, did that condition 
exist? The schooner's course was S. W. by S. i S. The wind was 
N. N. W. The advocate for the steamer states: 

"The schooner was running free on the starboard tack, with the wind on 
the starboard quarter, and the booms ail out to port. The steamer was not 
more than half a point to a point on the schooner's port bow; that is, nearly 
dead ahead. The schooner was light, had ail salis set, including four head 
sails, and the wind was blowlng an eight-knot breeze. Under thèse. circum- 
Btances, she must hâve heeled over to port considerably." 

The argument then continues to illustrate that under such circum- 
stances, and with the measurements claimed to be approximately 
correct, the port light was probably concealed. The theory thus 
adopted by the steamer would concède ail the essential positions of 
the schooner save one, and that is the position of the fore staysail. 
The master of the schooner states that it was and had been trimmed 
flat. The eounsel for the steamer claims that it swung away to 
port. For fhis latter claim there is no évidence, and the court is 
asked to make the assumption that such was the case (1) because the 
wind, blowing as it did, would best aid the sailing of the vessel with 
the sail thus placed; (2) because such assumption that the sail was 
free, and swung well to port, would account for the failure of those 
on the steamer to see the schooner's lights. 

If the master of the schooner had stated that his sails were set, and 
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had for some time been set, so as to add nothing to the speed of tlie 
ship, or to diminish her speed, and no explanation was given, it miglit 
be concluded that they were set so as to catch the wind and aid the 
sailing. But in the présent case the sails, if set, as claimed by the 
master, would facilitate the sailing, although perhaps net to the same 
extent as if carried in a position further to port. This presumption, 
which the court is asked to accept, that the schooner would so adapt 
her sails as to obtain the highest sailing power, is confronted by the 
presumption that the schooner would not adjust her sails so as to 
obscure her light, upon whose appearance her own safety and the 
safety of other vessels might dépend. The presumption of fact thus 
argued is met by the contrary testimony of the master, and by another 
presumption, at least equally strong. 

As to the other proposition, that an adoption of the theory would 
harmonize the évidence, and account for the failure of the steamer's 
crew to see the schooner, the argument is this: (1) There were lights 
on the schooner. (2) The steamer's crew did not see the lights, and 
declared that she carried none. (3) This could be accounted for by 
assuming that the fore staysail was swung so far to port as to conceal 
the port light. This argument is that, rather than conclude that 
the watch of the steamer did not use due care, it is to be assumed 
that the schooner neglected her duty, and exposed herself and others 
to danger by hiding her lights, and that such assumption should be 
preferred to the direct évidence that such was not the condition of 
the sail. However well this theory delivers the steamer's crew from 
an appearance of transgression at the time of the accident and upon 
the witness stand, it involves the schooner's crew in a like transgres- 
sion on both occasions. It is a mère theory, unsupported by a single 
item of substantial évidence, and disputes évidence which at least 
has the merit of being in existence. Moreover, while this theory 
would account for the failure of the steamer's crew to see the port 
light, it does not account for the failure of the steamer's watch to 
discover the schooner's starboard light. They saw no light on the 
schooner at any place or at any time, before the accident, at the time 
of the accident, or after the accident. They were in a position at 
some time to hâve seen her green light, but no one of the steamer's 
watch, consisting of the captain, mate, pilot, and lookout, admits that 
he did see it, and several of tlaem testifled that it was not there. 
Disregarding, for this question, the évidence of the mate of the 
steamer, that the schooner was so related to his ship that he would 
hâve seen the former's green light if there had been one, yet there was 
a time just before the collision when the green light would hâve been 
in full View, and bearing down full upon him. It is suggested that, in 
the péril of the moment, it was overlooked. But it is precisely the in- 
cident that should bave been noticed at such a time, because it was a 
signal of the approaching péril. Moreover, the schooner was struck, 
pulled around to windward, so that at some time the steamer was 
placed in every favorable position to see both lights; and yet at ali 
times those in charge of the steamer claimed that they did not dis- 
cover the slightest évidence of any lights. If, now, the lights existed, 
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the failure of the steamer to see them is not accounted for by an 
assumption, unsupported by évidence, that the fore staysail might 
hâve obseured the port light. 

The remaining fault urged against the schooner is that it did not 
use due care to avoid the resuit of the steamer's négligence, in case 
that should be found to exist. That those in charge of the steamer 
were négligent results from the view already expressed. The steam- 
er, when flrst seen by the schooner, was headed N. E. by N. ^ N. ; and 
later, while yet at some distance away from the schooner, the steamer 
was headed N. N. E., and was half a point ofl the schooner's port 
bow. The schooner at this time was headed S. W. by S. J S. Had 
thèse courses been maintained, the vessels would hâve passed each 
other on the port side, and no accident would hâve happened. Those 
in charge of the steamer state that they saw the schooner ofE their 
starboard bow, but evidently this was only later, and when the vessels 
were quite near to each other. Under thèse circumstances, the 
steamer changed its course to one directly across the bows of the 
schooner, which kept its course. The rule required the steamer to 
avoid the schooner; but, instead of doing so, she placed herself directly 
in the schooner's path. No fact appears tending to mitigate her 
fault. Her crew seek to explain this by saying that the schooner 
was on the steamer's starboard bow when flrst seen ; that the steamer 
was at once starboarded; then very shortly afterwards hard a-star- 
boarded; and then, when the collision was at hand, ported to swing 
the steamer's stern to the starboard of the schooner, and thereby 
clear the schooner. But this statement that the schooner, at the 
earlier time, when she should hâve been seen, was on the steamer's 
starboard side, cannot be accepted. In fact, such proposition is not 
adopted by the advocate representing her on the trial, and is clearly 
untenable. That such was the fact when the vessels were in ex- 
tremis is undoubted; and the évidence of the witnesses in behalf 
of the steamer must be held to relate to a time shortly before the 
collision. Hence it must be held that the steamer, sailing upon a 
course a half point ofif the schooner's port bow, and upon a course 
which, if maintained, would hâve taken her safely past the schooner, 
on the side, changed that course, heading across the schooner's bow, 
and towards the tow, which was on the starboard side of the schooner. 
This was the cause of the accident. 

But it is urged that the schooner was also in fault. The argument 
is this : (1) The master of the schooner flrst saw the steamer's port 
light, which for some time indicated her course. (2) Later, and 
when the vessels were about a half mile apart, a ray of the steamer's 
green light appeared, and later, and when the steamer was some 300 
feet away, such light opened, and was lully disclosed. (3) This 
showed the captain of the schooner that the steamer was taking an 
erratic course across the schooner's bow, in a manner highly danger- 
ous to both vessels, and yet he kept on his course. (4) The captain 
of the schooner, when urged upon cross-examination to give his opin- 
ion concerning the same, likened the maneuver which the steamship 
attempted to the act of a crazy man. (5) Under such a state of facts. 
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fie schooner should hâve shown a flash light, or hâve tried to go to 
port, to avoid the steamer. 

In the first place, the rule requires the schooner to keep her course. 
It can hardly be said that no exigency could arise that would require 
a modiflcation of the duty enjoined by this rule. It would be strange 
if any rule could be so comprehensive in its wisdom and usefulness 
that no departure from its terms would ever be required, however 
great the danger of observing it, and however salutary a departure 
from it. Nevertheless, it is a broad and gênerai rule, intended to 
place the burden of avoiding a collision with a sailing vessel upon 
the approaching steamer. This exemption given to the sailing ves- 
sel is a constraint upon her. If she départs from the injunction that 
she shall keep her course, the burden is upon her to show some rea- 
sonable excuse therefor. A fréquent disregard of the rule, a disre- 
gard not demanded by a clearly existing exigency, should not be ex- 
cused. In the présent case the schooner did, when the péril was 
fully apparent, try to go to port. The argument is that the master 
should hâve discovered the péril at an earlier moment. It was not a 
question of minutes, but of seconds. While the master did see a 
ray of the steamer's green light a half a mile away, yet the light itself 
came suddenly into view, when the vessels were not over 300 feet 
apart, and indicated a change of the course which the steamer had 
been pursuing for several miles, during which time the captain of the 
schooner was seeing and watching her red light. It is true that this 
witness states that, if the steamer had pursued the course indicated 
by the ray of the green light on the steamer, the latter would hâve 
struck the schooner pretty near head-on, although her previous course 
would hâve enabled the vessels^to clear with an interval of a half or 
three-quarters of a mile. Should the master, when he saw this ray 
of green light, hâve starboarded? Should he hâve changed, so as to 
run across the steamer's original course? 

The combined speed of the schooner and steamer was such that the 
interval of half a mile would hâve been covered in little over a minute. 
When the green light fully and suddenly appeared, they were 300 feet 
apart. This space was covered in a few seconds, probably not more 
than 10 or 15 seconds. It does not appear that the master of the 
schooner should hâve been so keenly alive to this suddenly manifested 
intention of the steamer to change her course as to require him to 
change his course, and the course enjoined by law upon him, so as to 
take up a course across the course that had for several miles been 
pursued by the steamer, and which course it showed but a faint inten- 
tion to change, — an intention manifested by the ray of the green light. 
When the vessels were but a few hundred feet apart in distance, and 
some 10 or 15 seconds in time, with the burden of meeting the sudden 
abberation of the steamer, the vessels were in extremis; and it cannot 
be said, justly at least, that the schooner was at fault because she 
did not, with sufiScient quickness, grasp the situation, and hard a-star- 
board, thereby abandoning her course, her previous duty, and her right 
of way. The steamer was where she was by her own gross fault, 
and in disobedience of ail rules. The schooner was where she was of 
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right, and pursuant to ail rules. The péril swiftly impended. She 
endeavored to starboard, but the recklessness of the steamer had 
precluded ail possibility of avoiding the collision. The master of 
the schooner was required to act in a crisis, which he had in no part 
created. If he did net act with the highest wisdom and the suprême 
quiekness required, he is not to be condemned. The authorities for 
this proposition are so abundant and controUing as to require no cita- 
tion. 

But it is said that she should hâve shown a flash light. At what 
time? When the ray of green light flrst appeared? When the green 
light suddenly appeared? When the steamer was a minute or a min- 
ute and a half away in time? When she was 15 seconds away? 
What has been said as to changing her course applies equally to this 
duty, which the steamer would now impose on the schooner. It re- 
quires a superlative diligence, appréhension, grasp of circumstances, 
and appréciation of dangers not required of her by law. She was car- 
rying the lights required by law, and was not required to hâve a 
flash light in readiness, so that it could be sent off if a steamer chanced 
to run across her course, with scarcely more than.a minute's, and 
possibly a few seconds', warning. 

In conclusion, it may be stated that, in the opinion of the court, the 
accident was caused by the failure of the steamer to see the schoon- 
er's light, and that this happened from the f act that the watch on the 
Steamer was changed, and the new watch was not advised of the sail- 
ing vessel, and had so recently come on deck that they did not them- 
selves discover her. A decree should be entered in favor of the libel- 
ant, John W. Hall, against the steamship Gâte City, for the damages 
to the schooner Joël Cook, arising from the collision, to be ascertained 
by a commissioner, with costs; and à decree should be entered dis- 
missing the libel flled by the New England & Savannah Steamship 
Company against John W. Hall, with costs to the respondent 
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PEKKINS V. BOSTON & A. R. CO. 

(Circuit Court B. Massachusetts. November 17, 1898.) 

No. 536. 

1. Fédéral Courts— Followiuo Statb Decisioss. 

The rule restated that a fédéral court should lean towards a décision of 
the hlghest court of a state declaring a state statute pénal in its nature, 
the question being peculiarly local, though it is not concluded thereby.i 

9. Same— Enporcinq Sïatutb Giving Rkmedt for Death. 

An action based on Pub. St. Mass. c. 112, § 212, as amended by Acts 1883, 
c. 243, to recover from a railroad company for a death caused by négli- 
gence, is a pénal action under a state statute, of whicb a fédéral court Is 
without jurisdiction. FoUowing Lyman v. Railroad Oo., 70 Fed. 409. 

This was an action bj Louis N. Perkins, administrator, a citizen of 
Connecticut, against the Boston & Albany Railroad Company, to re- 
cover for the death of his intestate, who was an employé of défend- 
ant company, under Pub. St. Mass. c. 112, § 212, as amended by Laws 
1883, c. 243, which reads as follows: 

"Sec. 212. If by reason of the négligence or carelessness of a corpora- 
tion operating a railroad or street railway, or the unfitness or gross négli- 
gence or carelessness of its servants or agents while engagea in its business, 
the life of a passenger, or of a person being in the exercise of due diligence 
and not a passenger or in the employment of such corporation, is lost, the 
corporation shall be punished by &ne of not less than five hundred nor more 
than five thousand dollars, to be recovered by indictment proseeuted vyithin 
one year from the time the injury causing the death, and paid to the executor 
or administrator for the use of the widovr and children of the deceased in 
equal moieties; or, If there are no children, to the use of the widovs^; or. If 
no widow, to the use of the next of kin; but a corporation operating a rail- 
road shall not be so liable for the loss of life by a person while walliing or 
being upon its road contrary to law or to the reasonable rules and régulations 
of the corporation. If the corporation is a railroad corporation, it shall also 
be liable in damages, not exceeding five thousand nor less than flve hundred 
dollars, to be assessed with référence to the degree of eulpability of the cor- 
poration or of its servants or agents, and to l>e recovered in an action of tort, 
commenced within one year from the injury causing the death, by the ex- 
ecutor or administrator of the deceased person, for the use of the persons 
hereinbefore specifled in the case of an indictment. And if an employée of 
Bueh corporation being in the exercise of due care is lîilled under such circum- 
stances as would bave entitled the deceased to maintain an action for damages 
against such corporation, if death had not ^-esulted, the corporation shall be 
liable in the same manner and to the same extent as it would bave been if 
the deceased had not been an employée. But no executor or administrator 
shall, for the same cause, avail bimself of more than one of the remédies 
given by this section." 

E. M. Saltonstall, for plaintiff. 

Woodward Hudson and Samuel Hoar, for défendant 

PUTNAM, Circuit Judge. The parties agrée that this suit îs based 
on the Public Statutes of Massachusetts (chapter 112, § 212), as 
amended by the act of 1883 (chapter 243). The défendant has de- 
murred on the ground that the action is strictly a pénal one, and 

1 As to the following of state décisions by fédéral courts, see sections VIL 
and VIII. of note to Wilson v. Perrin, 11 C. C. A. 81, and sections IV. and V. 
of the supplementary note to Hill v. Hite, 29 C. C. A. 561. 
90 F.— 21 
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claims that the case is governed by the décision of this court — Juctge 
Carpenter presiding — in Lyman v. Eailroad Co., TO Fed. 409. Judge 
Carpeuter's décision applies to the proTisions of the Public Statutes 
as unamended. There is very much in tbe Massachusetts législation 
which tends to group it with the ordinary class of statutes giving 
remédies in cases of death which are held remédiai within the rules 
of Huntington T. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, and of the 
case with the same title, [1893] App. Cas. 150, and of which class 
Stewart v. Eailroad Co., 168 U. S. 445, 18 Sup. Ct. 105, is a striking 
example. Nevertheless, it may be in a large part from the f act that 
the provisions of the Public Statutes assess damages with référence 
to the degree of culpability of the défendant corporation, the suprême 
judicial court of Massachusetts evidently regards them "pénal," in 
the technical sensé of the word. We ought to lean towards the dé- 
cisions of that court with regard to a topic so peculiarly local, al- 
though, as held in Huntington v. Attrill, 146 U. S., at page 683, 13 
Sup. Ct. 224, they may not conclude us; and there is not sufficient in 
the act of 1883 to give the législation a différent character. If the 
Massachusetts législation is strictly pénal, we cannot enforce it, what- 
ever may be the mère form of thè proceeding. Wisconsin v. Pélican 
Ins. Co., 127 U. S. 265, 299, 8 Sup. Ct. 1370; Huntington v. Attrill, 
146 U. S., at pages 672, 673, 13 Sup. Ct. 224. Under the circumstan- 
ces, we must follow the ruling of Judge Carpenter, as no plain error 
appears in it, and as, also, it is not inconsistent with any subséquent 
décision of the suprême court or of any circuit court of appeala. De- 
murrer sustained; déclaration adjudged insulBcient. 
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et al. V. SAME. CENTRAL THOMSON-HOUSTON 00. v. SAME. 

(Circuit Court of Appeals, Slxth Circuit November 9, 1S98.) 

Nos. 503-506, 519. 

1. Corporations — Mobtgages— Aptbr-Acquired Pbopbrty Clause. 

An after-acquired property clause In a mortgage given by a corporation 
attacbes to property to whicb tbe mortgagor subsequently acquires elther 
tbe légal or équitable title, but subject to the limitation that the mortgagee 
is not a purehaser for value as to such property, and can take by way of 
lien no greater interest tban that acquired by the mortgagor itself ; and 
his lien is subject to ail Iîbowu liens or equities, valid against tbe mort- 
gagor, which arise in the act of purchase or acquisition, and which qualify 
the scopç and extent of its ownership. 

S, Same— Property Paid por by Thibd Party. 

A corporation issued bonds secured by a mortgage on its property, and 
also covering after-acquired property. It subsequently made additions 
to its property not eontemplated when the mortgage was given, the money 
for which was fumished by a third party under a contract by which the 
corporation agreed to, and did before the property was conveyed to it, 
exécute its bonds to such third party, secured by mortgage on the property 
so obtained. Hdd, it appearing that the transaction was in good faith, 
that the lien of such mortgage was superior to that of the first mortgage. 
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8. Same— RiGHT OF Wat m Streets— Improvement bt Third Partt. 

Such second mortgage, however, dld not attach as a flrst Hen to rights 
of way in streets granted to the corporation by municipal ordinances, 
or by individuals over their property, for a nominal considération, nor to 
împrovements thereon made by the mortgagee, though both were expi-essly 
included in tlie mortgage, and the improvement was necessary to pre- 
vent a forfeiture of the grants. The title to such rights of way, as realty, 
passed to the corporation at once on the passage of the ordinances or the 
making of the deeds, and became subject to the flrst mortgage, under 
the after-acauired property clause; and the lien for the tracljs and im- 
prorements subsequently plaeed thereon by the second mortgagee, which 
became a part of the realty, did not arise out of the act of acquisition by 
the corporation. 

4. Same— Prioeitt dp Liens. 

A bridge company, which had executed a mortgage on its property, con- 
taining an after-acquired clause, made a contract with a trust company 
by which the latter agreed to purchase for the former land upon which 
to build new approaches to Its bridge, and to pay the consequential dam- 
ages which might accrue by reason thereof; the title to l>e conveyed to 
the bridge company upon repayment of the sums so expended. The con- 
tract further undertool: to create liens upon the property, subject to the 
rights of the trust company, in favor of persons who should furnish the 
money to build the approaches. Held, upon a foreclosure of liens against 
the property of the bridge company, that the title of such company to 
the approaches was subject to the payment of the ajnount due the trust 
company, but that on its payment the property at once became subject 
to the flrst mortgage, and the contract was ineffective to displace such 
mortgage in favor of the liens for money expended in the improvement; 
the interest which was thus subjected to such liens being the interest of 
the bridge company, and not that of the trust company. 

5. Same— Mechakics' Liens. 

A mechanic's lien for work and materials furnished for the building of 
the approaches under a contract with the bijdge company, based on the 
mechanic's lien law of Kentucky of 1888, which gives a right to a lien 
"on the property and franchises of the owner and owhers thereof," at- 
tached only to the équitable interest of the bridge company, and not to 
that of the trust company, to which it is subordinate; but, under the 
provisions of the statute that such lien upon the structure shall be prior 
in right to mortgages theretofore and thereafter created upon the land, 
It takes preeedence of the liens created by the contract between the two 
companies in favor of those furnishing money to aid in building the im- 
provement. 

6. Mbchanics' Liens— Construction of Contract— W ai vbk of Riqht to Libn. 

A contract for making improvements on property lying in two states, 
for a lump sum, and provlding for the exécution of notes for such sum, 
secured by coUaterals, some of which notes did not mature within the 
time in which suits to enforce a mechanic's lien were requlred to be 
brought, is inconsistent with an intention that a right to such lien should 
exist, and an implled waiver of such right. 

7 Corporations— Foreclosure of Liens— Method op Sale of Property. 
Where it becomes necessary to decree the sale of the property of a cor- 
poration which is subject to divisional mortgages or liens, each of which 
constitutes a flrst lien on one part, and a subordinate lien on others, it is 
proper to direct that such parts shall be offered separately, and then the 
property as a whole, the bid or bida which will realize the larger sum 
to be accepted, and, if sold as a whole, to distribute the proceeds in pro- 
portion to the value of the différent parts as established by the séparât» 
bids. 

Appeals from the Circuit Court of the United States for the District 
of Kentuclij. 
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Judson Hannon and Thos. W. Bullitt, for Théo. Harris. 

St. Jolin Boyle, for Louisville Trust Co. 

W. 0. Harris, for Kentucky Nat. Bank. 

A. P. Humphrey, for Youngstown Bridge Co. 

E. T. Trabue, for Columbia Finance & Trust Co. 

W. M. Bullitt, for Gaulbert and others. 

Helm Bruce, for Central Trust Co. 

Before TAPT and LUETON, Circuit Judges, and CLAEK, District 
Judge. 

TAB'T, Circuit Judge. Tiiis action in equity was begun in thc cir- 
cuit court for the district of Kentucky by tbe complainant the Youngs- 
town Bridge Company to f oreclose a mechanic's lien asserted by it upon 
the bridge and approaches of the Kentucky & Indiana Bridge Com- 
pany. The parties défendant to the bill included the Kentucky & 
Indiana Bridge Company; John H. Stotsonberg and Alexander Dow- 
ling, trustées under a ârst mortgage given by the company upon the 
bridge; the Louisville Trust Company, trustée under a second mort- 
gage; Théodore Harris, trustée under a terminal deed of trust; and 
the Columbia Finance & Trust Company, claiming a lien upon a part 
of the bridge under another deed cf trust. J. W. Gaulbert and others 
by intervening pétition claimed a lien under the same deed of trust as 
that upon which the claim of the Columbia Finance & Trust Com- 
pany was founded; and the Central Thomson-Houston Company, by 
intervening pétition, claimed a'mechanic's lien for the furnishing of 
an electric railway plant to the bridge company. The decree for sale 
by the circuit court directed the sale of the bridge and its approaches 
as an entirety, and marshaled the liens. This appeal questions the 
action of the circuit court in its adjustment of the priorities of the 
varions liens, in its denying the existence of one of the asserted liens, 
and in its ordering the sale of the bridge and its approaches as an 
entirety. 

Tlie Kentucky & Indiana Bridge Company was the resuit of a con- 
solidation of an Indiana company and a Kentucky company bearing tho 
same name. In 1881 the Consolidated and the two constituent com- 
panies issued a mortgage upon the bridge and its approaches, and 
upon ail its after-acquired property, to secure |1,000,000 of bonds of 
the Consolidated company. The bridge was built to connect the cities 
of New Albany, Ind., and Louisville, Ky., and was intended for steam- 
railway, street-railway, and wagon transportation, and foot passen- 
gers. The original construction included an approach on the Ken- 
tucky side, built of wood, and a railway extending from the south end 
of the bridge, west of Louisville, to Fourteenth street, in that city, 
where a connection was made with the line of the Short-Eoute Trans- 
fer Kailway Company. The bridge as thus constructed is known as 
"the bridge and the main line." In 1886, for the purpose of securing 
the Ohio & Mississippi Eailway Company as a tenant, the bridge com- 
pany agreed to connect the bridge with other railroads in the city of 
Louisville, and to reconstruct the wooden approach by a steel struc- 
ture, The company had no funds, but succeeded in procuring thèse 



HARRIS V. YOUNGSTOWN BRIDGE CO. 325 

additions and improvements to the bridge and railway by two trust 
deeds hereafter described. Under a so-called "terminal trust deed" 
to Théodore Harris, trustée, land was purcbased, and a track was 
built several miles in length, Connecting tlie bridge with the Chesa- 
peake & Ohio Southwestern and the Louisville & Nashville Eailroads, 
and a freight yard was established on the Une. Another track was 
built, Connecting the main line of the bridge with the Monon and Ohio 
& Mississippi Railway terminais. Under this deed an indebtedness 
of $400,000, evidenced by negotiable bonds, was contracted, for which 
a lien prior to the first mortgage bonds is claimed upon the railway, 
the freight-yard structures, and the approaches built in accordance with 
its provisions. Under the trust contract with the Columbia Finance 
& Trust Company, land was bought, and a new steel approach substi- 
tuted for the old wooden one, in the main line. In the construction 
of this steel approach the debt was contracted for which the Youngs- 
town Bridge Company claims a mechanic's lien. The claim of the 
Columbia Finance & Trust Company arises out of the money advanced 
to buy the land for this approach, and a lien upon the land bought is 
asserted, prior in right to that of the first mortgage upon the bridge. 
The property has been ordered to be sold, subject to the lien of the lirst 
mortgage, but the trustées under that mortgage were made parties 
in order to be heard on the question of priority between them and the 
trustée under the terminal trust deed. 

The issues which arise for décision are: (1) Is the lien of Théo- 
dore Harris, trustée under the terminal trust mortgage upon the new 
approaches and connections described therein, prior in right to that 
which the first mortgage bondholders hâve upon the same property 
by virtue of the after-acquired property clause in their mortgage? (2) 
Is the lien of the Columbia Finance & Trust Company upon the land 
and structure upon which the new steel approach in the main line 
was built prior in right to that of the first mortgage? (3) Is the lien 
of J. W. Gaulbert and others upon the new steel approach prior to the 
flrst mortgage? (4) Is the lien of the Youngstown Bridge Company 
prior in right to that of Gâulbert and others? (5) Has the Thomson- 
Houston Company any mechanic's lien whatever upon the property of 
the bridge? (6) Should the circuit court hâve ordered the bridge and 
ail the approaches and terminais sold as an entirety? We shall con- 
sider thèse questions in their order. 

1. The first mortgage conveyed the bridge of the company to Dowling 
and Stotsonberg, trustées, by the following description : 

"Its lands, tiridge piers, abutments, toU bouses, approaches, and ail the 
property, real, Personal, and mixed, wherever situated, and ail its rights, 
privilèges, franchises, immunities, owned or possessed, or which may be 
hereafter acquired, by it, * * * and which may be acquired by further 
législation, or In any manner whatever." 

The bonds issued under this mortgage had been sold and were ail 
outstanding prior to October, 18<S6. The bridge and its main line were 
completed in the summer of 1886. The railway and approaches ac- 
quired under the terminal trust deed for the purpose of complying with 
the Ohio & Mississippi Eailway contract were secured and constructed 
in the fall of 1886 and the spring of 1887. This was done in accordance 
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with a contract between the bridge company and the Southwestern 
Contract & Construction Company, in which the contract company 
undertook, with the bridge company, by purchase or otherwise: To 
acquire the right of way for a connection with the Chesapeake, Ohio 
& Southwestern Eaiiway and the Louisville & Nashville Kailroad at 
points south of Maple street; the précise location within the limits 
named to be fixed by the bridge company. To acquire in fee, for the 
use and benefit of the bridge company, such amount of land as might 
be esteemed by the bridge company necessary for its yards, yarding, 
machine shops, repair shops, roundhouses, station buildings, and other 
terminal facilities, not exceeding 30 acres; the same to be upon the 
line of railroad already provided for, and upon such points of the line 
as the bridge company might direct. To grade the roadway, and con- 
struct thereon a double-track railroad, making its connection with 
said railroads at such points, and of such lengths, as might be desig- 
nated by the bridge company, not exceeding in tlie aggregate one mile 
in length; the entire work to be done in accordance with the spécifica- 
tions mentioned in the contract. To acquire the right of way for a 
double-track railroad from a point between Fifteenth and Seventeenth 
streets, on the line of said bridge company's existing railway, in the 
City of Louisville, to a connection of the tracks of the Louisville, New 
Albany & Chicago Eailroad Company and the Ohio & Mississippi Eail- 
road Company, on or near Fourteenth street, and south of Portland 
avenue, together with such switches as might be required by the bridge 
company, and to construct thereon a double-track railroad. The entire 
construction was to be in accordance with the plans and under the 
supervision of the chief engineer of said bridge company. The bridge 
company, on its part, agreed to permit the use of its name for the con- 
demnation of any property necessary to the acquisition of such rights 
of way. The contract company agreed to pay for ail the necessary 
rights of way and land condemned or purchased, and ail labor and 
material, and to cause the same to be conveyed to the bridge com- 
pany free from lien or daim thereon by any person, excepting only the 
lien of the terminal deed of trust, hereaitér described; and in consid- 
ération of the promise the bridge company bound itself to deliver to 
the contract company, immediately upon the exécution of the con- 
tract, its negotiable coupon bonds, 400 in number, aggregating in 
amount $400,000. 

The contract provided that the payment of the bonds should be 
secured by a terminal deed of trust, in which the lands, rights of way, 
buildings, and ail the appurtenances thereto, should be conveyed to 
Théodore Harris, as trustée, and should be further secured by a sim- 
ilar deed of trust to be executed by the bridge company, conveying 
by mortgage to Théodore Harris, trustée, the main-line approach of the 
bridge company, and ail other branch lines extending therefrom, to 
connect with otier railroads or dépôts in the city of Louisville, and 
ail terminal facilities connected therewith. The deed of trust in pur- 
suance of this contract was made on the Ist of December, 1886, between 
the Kentucky & Indiana Bridge Company, the Southwestern Contract 
& Bridge Company, E. F. Trabue, trustée (in whose name much of the 
real estate was acquired by the contract company), and Théodore Har- 
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ris, trustée. After reciting tlié contra et, and the fact that the parties 
had begun its exécution, and setting eut the form of negotiable bonds 
issued by tlie bridge company, the deed is declared to be "for the use 
and beneflt of the persons who may at any time become the holders of 
said bonds or coupons." Subject to the lien of the conveyance there- 
tofore made to Théodore Harris, trustée, for the purooses and trusts set 
forth therein, the said E. F. Trabue, trustée, and said contract com- 
pany, granted and conveyed to the Kentucky & Indiana Bridge Com- 
pany the entire lands and rights of way in the deed described or men- 
tioned, with ail structures and improvements then existing or there- 
after to be erected hereon, excepting only the existing line of railway 
Connecting said bridge with the Short-Eoute Railway Transfer Com- 
pany, which was already vested in said bridge company. 

The contract company was originally or^nized in 1881, at the 
instance of the directors of the bridge company, to build the bridge for 
the bridge company, in considération of a large amount of the flrst 
mortgage bonds and the capital stock of the bridge company. The 
contract company complied with the contract, and built the bridge. 
It seems to hâve taken contracts from other companies for construc- 
tion. The company was run by its président and secretary, who made 
contracts in its name, from time to time, without calling a meeting of 
its directors. Between 1884 and 1888 it does not appear that any di- 
rectors' meeting was called. In 1888, however, the board of directors 
confirmed ail the contracts made by its président. The capital stock 
of the construction company was |10,000. It does not appear from 
the record that at the time of the making of this contract, or indeed at 
any other time, the stockholders of the contract company and the bridge 
company were the same, except as it may be inferred from the fact 
that part of the contract price for building the bridge received by the 
contract company was stock in the bridge company. The two compa- 
nies did not hâve the same ofScers, and, so far as appears, they did not 
hâve the same directors. The bonds under the terminal trust deed 
were delivered at the time of the exécution of the deed, and not at thè 
time of the exécution of the contract. When the deed was executed 
the contract company had already purchased, and had taken in its 
name, or that of Trabue, trustée, 30 acres of land afterwards used for 
freight yards, and about one-half of the private property needed as a 
right of way for the proposed improvements; and, from the récitals 
of the deed, we may infer that the work of laving the track and mak- 
ing other improvements had been under way for some time. It is 
agreed as a fact that Théodore Harris, the trustée under the terminal 
trust deed, was net advised, either at the time of receiviug the deed or 
afterwards, of any facts conducing to show that the contract company 
and the bridge company were otherwise than independent corpora- 
tions contracting in good faith with each other in manner and form as 
provjded by the deed of October 1, 1886, and that ail the bonds were 
sold for value before this action began. The new railway approaches 
were 26,609 feet in length. Of this, 8,300 feet was laid upon the 
streets and alleys of the city of Louisville, under ordinances granting 
to the bridge company the right to occupy them with tracks. An 
additional 2,864 feet was laid along the streets in Parkland, a suburban 
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toiyn, nnder similar ordinances. . 7,135 'feet was laid upon priva te 
property, wliicli had been eitlier condemned in the name of tlie bridge 
Company, or conveyed directly to it, — some of it by gift, and some 
by purchase. 680 feet of tracli was laid on land that has never been 
paid for or conveyed. Tlrns, the total lengtii of 18,299 feet, or about 
two-thirds, was constructed upon rights of way which were conveyed 
directly to the bridge company. The remaining one-thîrd of the right 
of way was conveyed either to the contract company, or to E. P. Trabue, 
trustée. 

It is well settled, since the décision of the suprême court of the 
United States in Pennock v. Coe, 23 How. 117, that one may exécute 
a mortgage, valid at least in equity, upon property net in existence or 
not owued by him, the lien of which will immediately attach to the 
property when it shall come into existence, or become the property of 
the mortgagor; and this whether the title of the mortgagor is légal 
or équitable. The rule has been applied both to real and to personal 
property. Dunham v. Eailway Co., 1 Wall. 234, 266; Eailroad Co. v. 
Cowdrey, 11 Wall. 459, 481; U. S. v. New Orléans B. R., 12 Wall. 362; 
Dillon V. Barnard, 21 Wall. 430, 440; Fosdick v. Schall, 99 U. S. 235, 
251; Myer v. Car Co., 102 U. S. 1; Porter v. Steel Co., 122 U. S. 267, 
283, 7 Sup. et. 1206; Thompson v. Eailroad Co., 132 U. S. 68, 74, 10 
Sup. et. 29; Eailroad Co. v. Hamilton, 134 U. S. 296, 10 Sup. Ct. 
546; Trust Co. v. Kneeland, 138 U. S. 414, 423, 11 Sup. Ct. 357; 
McGourkey v. Eailway Co., 146 U. S. 536, 567, 13 Sup. Ct. 170; Wade 
v. Eailroad Co., 149 U. S. 327, 341, 13 Sup. Ct 892; Irrigation Co. v. 
Garland, 164 U. S. 1, 17 Sup. Ct. 7. The limitations of the rule 
are clearly drawn in the f oregoing cases. The chief is that the mort- 
gagee of after-acquired property is not a purchaser for value, and can- 
not acquire an interest by way of lien greater than that which the 
mortgagor has himself acquired. ïhe lien of the mortgage attaches to 
after-acquired property in the condition in which the mortgagor takes 
it from his vendor, and subject to ail known liens and equities valid 
against the vendor. and also subject to ail liens or equities valid against 
the vendee and moj'^gagor which arise in the act of purchase or acqui- 
sition, and therefore necessarily qualify its scope and extent. Thus, 
a vendor's lien on the property, good against the mortgagor, is prior 
in right to that of the mortgagee under an after-acquired property 
clause. So, too, a purchase-money mortgage upon after-acquired prop- 
erty is not displaced by the lien of a prior mortgage of the mortgagor 
containing an after-acquired property clause, because in equity the pur- 
chaser is regarded as taking only the différence between the value 
of the property and the amount stUl due on the price. U. S. v. New 
Orléans B. B., 12 WalL 362. In cases of conditional sales to the mort- 
gagor, the mortgagee, under the after-acquired property clause, obtains 
a lien subject to the same defeasance or forfeiture as that to which the 
title of his mortgagor is subject. Fosdick v. Schall, 99 U. S. 235, 251; 
Myer v. Car Co., 102 U. S. 1; Trust Co. v. Groome, 2 U. S. App.'95, 
105, 1 C. 0. A. 133, 48 Fed. 868; Loomis v. Eailroad Co., 17 Fed. 301, 
305. And it is even held that if the property comes into the hands 
of the mortgagor subject to a lien which is good against him, though, 
for want of formalities, it is not good against his subsequently attach-j 



HARHIS V. YOUNQSTOWN .BRIDGE CO. 329 

ing creditors and third persons, it is nevertheless prior to the lien of a 
mortgagee under an after-acquired property clause. And so, where thf 
légal or équitable title of the mortgagor ripens and is acquired oniy 
through the outlay or expenditure of another, under such circumstan- 
ces that, as between the other and the mortgagor, the former has 
a lien in equity upon the interest of the latter, the prior mortgage with 
an after-acquired property clause attaches only to the interest of the 
mortgagor subject to the same lien. Irrigation Co. v. Garland, 164 U. 
S. 1, 17 Sup. et. 7; Botsford v. Kailroad Co., 41 Gonn. 454. Where, 
therefore, at the instance of the mortgagor, a third person pays the 
purchase money for additions, and takes title to them himself, or di- 
rects their conveyance directiy to the mortgagor, with an express 
agreement that he shall hâve a lien for the purchase money, such lien 
is prior to that of the mortgagor, because it is only through his ex- 
penditure that the purchase is effected and the addition acquired. 
This is not a fraud upon the mortgagee, or a violation of any right of 
his, in any case where the mortgagor is under no affirmative obligation 
to the mortgagee to acquire additions to the property, or to acquire 
them free of lien. It may very well be that, unless the purchase money 
is secured by a iirst lien, no addition will be acquired. The security 
of the flrst mortgage is increased by the différence between the value 
of the addition bought, and the part of the price which the mort- 
gagor did not pay. It is not perceived what préjudice the mortgagee 
sutïers by the transaction. His security is certainly not worse, and 
it may be a great deal better, than before. Nor do we perceive that 
it destroys the lien that the debt contracted by the mortgagor for the 
purchase money is evidenced by negotiable bonds secured by mort- 
gage delivered before the land is transferred. The bonds and mort- 
gage are intended to represent, and do represent, a lien growing ont 
of the acquisition of the lands, and the future holders of them are only 
the assignées of a purchase-money lien. So long as the lien asserted 
is for money used in good faith to acquire the very thing upon which 
the lien is claimed, we do not see how the first mortgagee is defrauded. 
When, however, that which is given the appearance of a vendor's or 
purchase-money lien is really only a device to secure money borrowed 
for other purposes of the mortgagor than the buying of the addition 
in question, then the attempt to supplant the flrst lien of the mort- 
gage under the after-acquired property clause is a fraud upon the mort- 
gage, and the pseudo purchase-money lien must be postponed to that 
of the mortgage. 

It is urged upon the court that such a conclusion as that just reached 
will make it possible to commit great frauds upon flrst mortgage bond- 
holders. It is said that most first mortgage bonds are issued in ad- 
vance of the acquisition and improvement of the mortgaged property, 
with the understanding that the money paid for the bonds is to be 
used to buy and construct the subject-matter of the mortgage, and that 
this very useful plan will be entirely defeated, if the mortgagor mav, 
by a device like that hère used, create liens on the newlyacquired 
property prior in right to the original mortgage. Our conclusion would 
not validate any such proceeding as that supposed in the illustration. 
There is a clear distinction between the obligations of a mortgagor 
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under a mortgage in which tbe propérty described as mortgaged, though 
definitely desctibed, is jet to be bought and constructed, and the obliga- 
tions of oue under a mortgage in wliich. the propérty described as mort- 
gaged is in existence as a completed thing, and tlie after-acquired prop- 
érty clause is inserted only to increase the original security. In the 
former class of cases the mortgagor is impliedly bound to buy and 
complète the thing mortgaged as described, and bring it under the lien 
of the mortgage, without burden or incumbrance. Such was the case 
of Wade v. Eailroad Co., 149 U. S. 327, 13 Sup. tt. 892; and such, 
too, is the case of Venner v. Trust Co. (decided to-day by this court) 
90 Fed. 348. In the latter class of cases the mortgagor is bound nei- 
ther to make additions, nor, if he does make them, to free them from 
prior liens arising in and out of the act of acquisition. In the case at 
bar the bridge, as originally projected and contracted for, with ap- 
proaches: and railway connections on both sides of the river, had been 
completed, and the proceeds of the bonds issued under the flrst mort- 
gage, and the capital stock had been honestly expended for this pur- 
pose. That which was done under the terminal trust deed was an addi- 
tion to the original plan, not contemplated when the bridge was be- 
gun, but made necessary by the demands of the Ohio & Mississippi 
Railway Company as a condition of its becoming a tenant of the bridge. 
It was of the greatest benefit to the flrst mortgage bondholders that 
what the Ohio & Mississippi Bailway Company proposed should be ac- 
cepted. It secured a revenue from the bridge large enough to insure 
the prompt payment of the interest on the flrst mortgage bonds. It is 
further apparent from the record that, unless an arrangement had been 
made by which the terminal bonds could be given a flrst lien on the 
propérty to be purchased and improved, the proposed contract with the 
Ohio & Mississippi Railway Company would hâve failed, and the pay- 
ment of interest on the flrst mortgage would hâve been rendered very. 
doubtful.. We are therefore of opinion that in the case before us ail 
the rights of way which were purchased and paid for by the contract 
Company, together with ail the improvements placed thereon by that 
company, whether the rights of way were flrst put in the name of Har- 
ris, trustée, as 'the contract required they should be, before transfer to 
the bridge company, or were conveyed directiy to the bridge com- 
pany, without the interposition of Trabue or Harris, trustée, are sub- 
ject to a lien in favor of Harris, trustée, for the bondholders, prior to 
that of the flrst mortgage. This will include the two lots acquired by 
condemnation, for which the contract company paid the full purchase 
price. The payment of the price was a condition précèdent to the 
passing of any title at ail, and the contract company, and Harris, 
trustée, for the bondholders, in thus effecting the purchase, are entithid 
to rely on the rights secured to them by their contract with the bridge 
company. 

The learned judge who heard this case at the circuit was led to the 
conclusion that the terminal trust deed did not secure a flrst lien on 
the new- terminais to the holders of bonds issued under it, because he 
found that the contract company was nothing but the alter ego of the 
bridge company, with no real, independent existence, and with no 
capital or means of carrying out the contract except what the bridge 
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eompany furnished it. He held, therefore, that hère was présentée!-, 
not the case of a third person's becoming the purchaser of lands needed 
by the bridge eompany, and bis bona fide sale to tbe eompany, with a 
vendor's lien reserved for the price, but rather the case of a nominal 
and subsidiary corporation of the bridge eompany, acting really as its 
agent in buying land for it with its own crédit, while masquerading as 
a purchaser and vendor for the purpose of wrongfully evading the lien 
of the ârst mortgage on the newly to be acquired terminais. We hâve 
examined the record with care, and do not find the facts upon which 
this conclusion can be supported. The contract eompany originally 
built the bridge. There was no reason to suppose that it was not equal 
to building the terminais. Before the bridge eompany delivered its 
bonds to the contract eompany, the latter had acquired half the land 
which was to be bought under the contract for the right of way, and 
had begun the work of impro\ang it. There is nothing to show an 
identity of ownership in the two companies. The capital of the contract 
eompany was comparatively small, but that fact alone does not show 
the mala fides of the construction contract. Nor does the early delivery 
of the bonds involve this. It is not unusual for construction compa- 
nies to look to deliveries of bonds in installments as the work pro- 
gresses to supply the necessary funds with which to continue construc- 
tion. The failure of the minutes of the contract eompany to disclose 
any directors' meetings for four years only shows that the eompany 
was run by its oflScers, not that it was run by the bridge eompany. 
More than this, Harris, trustée, represents bondholders who bought 
their bonds for value in the open marlœt, and it is stipulated that he 
had knowledge of no facts conducing to show that the contract eom- 
pany and the bridge eompany were otherwise than independent cor- 
porations contracting in good faith with each other, as shcwn on the 
face of the trust deed. Of course, the plan was carefully devised, in 
order to enable those who should become bondholders to obtain a lien 
prior to that of the first mortgage. Otherwise, doubtless, the bonds 
would not hâve sold for the priées they brought, and the contract eom- 
pany would not hâve agreed to buy the land and do the work for them. 
But this purpose does not render what was donc in pursuance of the 
plan fraudulent. Before this is true, it must be shown that the con- 
tract and équitable rights of the first mortgage bondholders were in 
some way infringed by what was done. It must appear that the bridge 
eompany was really mortgaging to Harris, trustée, that in which it had 
a complète légal or équitable title before the mortgage was given and 
took effect. For the reasons already stated, we do not think the record 
discloses such a case. 

What has been said applies only to the private property bought by 
the contract eompany with its money. With resnect to the rights of 
way obtained by ordinances from the city of Louisville and the village 
of Parkland, the case is différent. The contract eompany paid noth- 
ing for thèse rights of way, and contributed nothing to their acquisi- 
tion. Therefore they came into the possession and enjoyment of the 
bridge eompany burdened with no lien except such as might arise from 
the improvement of that which was already the property of the bridge 
eompany. The right which a city confers upon a railway eompany to 
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occupy its streets with its track is an easement; an incorporeal heredita- 
ment; réal eState. Louisville Trust Co. v. City of Cincinnati, 47 U. 
S. App. 36, 22 C. C. A. 334, 76 Ped. 296. In the case at bar ttie 
right was conferred without express condition. Tlie only condition to 
be implied was a condition subséquent, — tliat unless the riglït was exer- 
cised, and tbe tracks laid and used in a reasonable time, the grant 
should be regarded as abandoned, and fail. Upon tlie passage of the 
ordinances, therefore, the rights of way vested in the bridge Com- 
pany; and every improvement constructed thereon became attached to 
the real estate of that company, and subject to the lien of the first 
mortgage under the after-acquired property clause. The opération of 
the after-acquired property clause in real-estate mortgages is much 
affected by the principle, so well established in the common law of 
real estate, that whatever is attached to land becomes a part of it, 
and loses its character as personalty. The principle bas exceptions. 
As between landlord and tenant, heir and administrator, and vendor 
and vendee, custom or contract may enable the one who affixed the 
articles of personalty to detach them. In the absence of spécial con- 
tract, however, as between a mortgagee of realty and one who subse- 
quently makes a permanent attachment of personalty to the land, the 
rule is that the lien of the mortgage covering the realty necessarily 
covers the flxtures, as part of the land, and ail liens attaching to the 
flxtures merely as personalty are displaced by it. This is really based 
on the doctrine of accession. The personalty has been converted into 
realty. The only remedy of the owners or lienors of the personalty 
is Personal against the converter, and their remedy against the res 
is destroyed by its ceasing to be. Hence, ail contractors and material 
men, in the absence of a statute providing otherwise, who stipulate 
with the owner of realty that they shall hâve a lien upon the improve- 
ments on the land created by their work, and materials, and on def ault 
in payment a right to remove them, only acquire a right in them subor- 
dinate to the lien of the prior mortgagee of the realty. Eailroad Co. 
T. Cowdrey, 11 Wall. 459; Porter t. Steel Co., 122 U. S. 267, 7 Sup. Ct. 
1206; Thompson t. Eailroad Co., 132 U. S. 68, 10 Sup. Ct. 29; Wade 
V. Eailroad Co., 149 U. S. 327, 13 Sup. Ct. 892. It follows that the 
lien given by the after-acquired property clause of the first mortgage 
attached to the rights of way in tiie streets immediately upon the 
passage of the ordinances, and that improvements upon the rights of 
way only increased the security by becoming part of the realty. The 
lien asserted by Harris, trustée, on this part of the terminais, did not 
arise in the act of acquisition, but only in the improvement after acqui- 
sition. An ingenious argument is made to show that the bridge com- 
pany obtained no title to the rights of way in the streets until the tracks 
were laid and the railroad was completed, and that by analogy to the 
case of Irrigation Co. v. Garland, 164 U. S. 1, 17 Sup. Ct. 7, the lien 
for the improvement accompanied the right of way into the possession 
and enjoyment of the company, because the improvement was necessary 
to the acquisition, and inhered in the title, which was ripened by it. 
The argument fails, because, as already stated and decided in this 
court, it was the ordinance which passed the title, and not the laying of 
the tracks by its authority. 
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It remains to consider those cases in which the land for rights of 
way was given for a nominal considération to the bridge company. 
It is impossible to distinguish them from the rights of way granted 
by ordinance. The title to the land passed to the bridge company, and 
the improvements constructed thereon became a part of the realty of 
that company, to which the lien of the first mortgage attached the 
moment the title to the land passed to the company. The lien of Har- 
ris, trustée, upon such lands, must therefore be postponed to that of 
the first mortgage. 

The resuit is that the lien of the terminal trust bondholders upon 
the new terminais is, as to that part situate upon real estate or rights 
of way for which the contract company paid, prior in right to the lien 
of the first mortgage, to the extent of the sums expended in buying 
the lands or easements, and in erecting the necessary structures there- 
on, but that as to the remainder of the new terminais their lien is 
junior to that of the first mortgage. The new terminais, however, 
cannot now be divided up into their component parts; and thèse two 
liens upon the separate portions must, in view of the unit character 
of the subject-matter of the liens, be transferred to an undivided por- 
tion of the whole. Unless the parties can agrée upon the proportion- 
ate value of the two parts of the new terminais distinguished as above. 
then the case must be referred to a master for décision of the ques 
tion. If, then, for illustration, the master were to report that the 
terminais were worth $300,000, of which the part bought by the con- 
tract company was worth $100,000, and it had expended in its pur- 
chase and improvement $100,000, then the resuit would be that the 
terminal trust bondholders would hâve a lien to the extent of $100,000 
on an undivided one-third of the new terminais, and the first mort- 
gage bondholders would hâve a lien on the remainder to secure their 
entire claim. 

2. The lien of the Columbia Finance & Trust Company arose under 
a contract between that company and the bridge company, by which 
the trust company agreed to purchase the necessary right of way for 
the purpose of erecting a new approach to the bridge to take the place 
of the old wooden approach. The contract stipulated that the title 
to the property for the approaches was to be talcen in the name of the 
trust company, and was to be conveyed to the bridge company when 
that company paid to the trust company the money expended in its 
purchase, together with a reasonable compensation for the transaction. 
It was further provided that, in case there were consequential damages 
to other property by the use of the property bought for bridge pur- 
poses, such damages, to the extent of $3,500, were to be paid by the 
trust company, and reimbursed to it. The money advanced by the 
trust company to buy thèse lots has never been paid by the bridge 
company. The title to the lots was taken in the name of the trust 
company. The only title, therefore, which the bridge company has in 
the property is the title which is subject to the payment of the pur- 
chase price, which the Columbia Finance & Trust Company, as the 
holder of the lots, is entitled to. This property was bought, not with 
the money of the bridge company, but with the cash of the trust com 
pany. The consequential damages were a part of the cost of the 
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property bought for the use of a bridge. Therefore they are a part of 
the purchase priée which the bridge company owes to the trust Com- 
pany for the same lots. The same is true with référence to compensa- 
tion for services due the trust company, and so-called "interest." The 
bridge company never acquired any interest or title in the land, except 
as it was subject to thèse vendors' liens, for they are strictiy such. 

3. We now come to the intervening pétition of J. W. Gaulbert and 
others, based upon two notes of the bridge company (one for $8,000, and 
the other for $1,000), upon which the petitioners became indorsers at 
the request of the bridge company, and which they hâve been obliged 
to pay. They daim a lien upon the property held in trust by the Colum- 
bia Trust Company junior to the lien of that company, but prier in 
right to the lien of the ârst mortgage. Their case rests on the fol- 
lowing provision of the trust agreement between the bridge company 
and the Columbia Trust Company : 

"After the saJd trust company shall hâve been fully repaid the advances 
to be made by it for the purchase of ground as above mentioned, the said 
property conveyed to it as aforesaid, and the said railroad to be constructed 
thereon, shall be held by said trust company in trust to secure the payment 
of such moneys as may be advanced by any other persons to or for the ac- 
count of the bridge company to enable it to pay for the labor and material 
to be used In the construction thereof. The amounts of said advauces by 
other persons, with the names of the parties maliing the adyancements, and 
who shall beeome thereby entitled to the benefit of the security of this trust 
deed, shall be furnished from time to time by the bridge company to the 
trust company; it being understood that the term 'advances' shall embrace, 
not only money loaned by individuals to the bridge company, but moneys 
raised upon notes or other obligations upon which Individuals may hâve be- 
eome bound for the bridge company, as indorsers, guarantors, accommoda- 
tion makers, or otherwise; and, subject to the right of the trust company to 
its prlor lien, It shall, when called upon, take ail proper steps to subject the 
trust property hereln above mentioned to the payment of said advances; but 
the time within which the advances to be made by the trust company shall 
fall due under this agreement shall not be prejudiced by any arrangement 
with such other persons." 

It is by no means clear that the money raised upon the two notes 
hère in question was kept as a trust fund to build the structure. It 
seems to hâve been turned into the gênerai account of the bridge com- 
pany, and ail that the président of the bridge company can say is that 
an amount equal to the sum so raised was at some time expended by 
the bridge company in the érection of the new part of the bridge. 
In our view of the case, it is not very material how the money was 
expended, for on no possible hypothesis can the lien to secure the 
indebtedness supplant that of the ârst mortgage. The after-acquired 
property clause in a mortgage does not displace any équitable lien 
which really grows out of the act of acquisition, by purchase or other- 
wise, so that the mortgagor may be properly said to acquire the 
property with the lien on it, or less the lien. It is not infrequently a 
nice question to décide whether the lien really inheres in the act of 
acquisition, or whether it is given the false appearance of doing so at 
the instance of the purchaser, for the purpose of evading an after- 
acquired property clause in a prior mortgage, and is really nothing 
more thah a lien taking effect after the act of acquisition, and not as 
part of it, and is thus subordinate to the mortgage. In the case of 
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McGourkey t. Railway Co., 146 U. S. 536, 13 Sup. Ct. 170, the issue 
was between the mortgagee under an after-acquired property clause 
and the lessors of certain equipment, as to priority of liens. The court 
found that though the leases, in fcrm, purported to convey the equip- 
ment to the railroad company, reserving a lien, the fact was that the 
Company had actually bought them with its own funds, and that subse- 
quently a lease was executed covering them to secure funds advanced to 
the Company by the directors for other purposes, and tliat the leases 
were only évidences of a lien attaching to the equipment after it had 
been purchased by the railroad company, and that it was therefore 
subordinate to the lien of the prior gênerai mortgage, with an after- 
acquired property clause. In like manner, we must hold the arrange- 
ment now under discussion ineiïective to displace the lien of the first 
mortgage. The creditors sought to be secured were the creditors of 
the bridge company. They loaned their crédit to the bridge company 
to enable it to borrow money to build its own bridge. The bridge 
company secured to them a lien on its équitable interest in the land 
bought for it by the Columbia Trust Company, after it should bave 
paid the purchase priée to the trust company. To that équitable in- 
terest the lien cf the first mortgage attaches the moment the purchase 
money is paid. As the leained jr.dge of the circuit well said, "The in- 
terest which was thus made subject to thèse advances was the interest of 
the bridge company, and not the title or interest of the trust com- 
pany." The lien of Gaulbert and others upon the new approach is 
therefore subordinate to the lien of the first mortgage. 

4. The lien of the Youngstown Bridge Company grows out of the 
mechanic's lien law of 1888. That pro vides that any one complying 
with the provisions of the statute shall hâve a lien on the property 
and franchises of the owner and owners thereof for the full contract 
price of said labor and material, etc. The Youngstown Bridge Com- 
pany erected the bridge on land which was held by the Columbia 
Finance & Trust Company. The contract by the Youngstown Bridge 
Company was with the Kentucky & Indiaua Bridge Company. We 
concur in the view of the court below that, as the lien can only arise 
against the property of the owner, the contract made by the Ken- 
tucky & Indiana Bridge Company did not confer a lien upon the in- 
terest that the trust company had in the property upon which the bridge 
was built, and therefore that the lien must be subordinate to tlie 
rights of the Columbia Finance & Trust Company in the main Une 
of the bridge. As between the Youngstown Bridge Company and J. 
W. Gaulbert and others, however, the resuit must be différent. Gaul- 
bert's only lien is on the équitable interest of the bridge company, and 
to that the mechanic's lien also attaches. The statute which gives 
the mechanic's lien provides that the lien upon the structure shall be 
prior in right to mortgages theretofore and thereafter created upon 
the land. This, of course, applies to prior or subséquent liens as well. 
As a conséquence, the mechanic's lien of the Youngstown Bridge Com- 
pany must be prior in right to that of J. W. Gaulbert upon the équita- 
ble interest of the bridge company in the property conveyed to and held 
by the Columbia Finance & Trust Company. 

5. The claim of the Central Thomson-Houston Company for a me- 
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chanic's lien caunot be snstained. The work done was on both sides 
of the river, in Kentucky and in Indiana, on the bridge, on the street 
raiiway of the New Albany Street-Eaiiway Company, and on the Short- 
Eoute Transfer Company tracks. The contract provided for the pay- 
ment of the lump sum of $32,000, which was afterwards reduced to 
|27,000, The statutes relied on had no extraterritorial effect, and, 
if the parties intended to secure a lien under the Kentucky statute, 
it would hâve been natural for them to flx in the contract the cost of 
the work done in Kentucky; The notes for the lump price were given 
with the agreement for renewals, and two of them did not fall due in 
the time within which a suit must hâve been brought under the me- 
chanic's lien statute. Provision was made in the contract for the 
deposit of bonds of the Albany Street-Eaiiway Company, to secure 
the notes, and the bonds were deposited. We concur with the circuit 
court in its construction of the contract, and its view that the terms 
of the contract were inconsistent with the intention on the part of 
either party that a lien should exist, and therefore that any claim for 
a lien was impliediy waived by the contract. For a fuller discussion 
of this point we refer to the able and satisfactory opinion of the learned 
judge who heard the case at the circuit. 

6. The only question remaining is as to the mode of sale. Shall 
the bridge be sold as a whole? Or shall the bridge and the main line 
be sold as a parce!, and the new terminais be sold as a parcel, and then 
the whole be oiïered as an entirety? The circuit court ordered the 
bridge and ail the terminais sold as an entirety. We shall not dis- 
cuss the wisdom of that order, because it was based on a conclusion 
as to the rights of the parties in the new terminais différent from that 
which we hâve reached. Harris, trustée under the terminal trust 
deed, and Dowling and Stotsonberg, trustées under the lirst mortgage 
deed, are, so to say, tenants in common of the terminais covered by 
the terminal trust deed, in proportions to be fixed by a référence. 
It is of much importance, therefore, that the value of the new ter- 
minais should be established by a sale. This may be done by offering 
the terminais separately, the bridge and main Une separately, and then 
the bridge and ail the terminais as an entirety. If the bids for the 
parcels are less than the bid for the whole, then the latter bid shall 
be accepted. If greater, then the separate bids shall be accepted. In 
either case the separate bids flx the relative value of the parcels. The 
statute under which the terminais were erected provided that they 
might be mortgaged separately. This, of course, implied the pcwer 
and duty of the court, in a proper case, to order them sold separately. 
The second mortgage bondholders who hâve a lien on the bridge and 
terminais as an entirety, pray for a sale of the parcels, and then a 
sale of the whole. Only the Ycungstown Bridge Company, with a 
lien for |20,000, asks a sale of the whole without a sale by parcels. 
This lien is subordinate tO the lien of. Harris, trustée, on the new 
terminais, and subordinate to that bf the Columbia Trust Company 
on the bridge and main line. The voice of its owner ought not to he 
given great weight, therefore, in influencing the discrétion of the court 
to départ from the ordinary course pursued in the sale of a unit prop- 
erty, parts of which are covered by divisional mortgages. The sale 
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of the parcels and the sale of the whole seem to gîve ail parties a bet- 
ter opportunity to protect themselves agaÎDst a sacrifice sale. The 
sale decreed by the circuit court was a sale subject to the lien of the 
flrst mortgage. It is not necessary to change this, except to déclare 
that the prior lien of the flrst mortgage covers only an undivided 
part of the new terminais, and the purchaser will take the same subject 
to such a lien. The junior lien, which the flrst mortgage trustées 
will haye on the remainder of the new terminal, will simply give to 
them a right to redeem that remainder from the purchaser. The de- 
cree of the circuit court is in part aiBrmed, and in part reversed, and is 
remanded to the circuit court for further proceedings not inconsistent 
with this opinion. 



ROBB V. DAY et al. 

(Circuit Court of Appeals, Sixth Circuit. November 14, 1898.) 

No. 506. 

1. Ebtoppbi, — Defectivb Debd— Kecognition of Grantbe's Titlb. 

Where a man, af ter conveying property through a third party to his wife, 
took and recorded a power of attorney from her, authorizing liim to 
manage the property as her agent, under which he made leases in her 
name, and during the remaining 30 years of his Ufe many tinies ad- 
mitted, and never denled, her title to the property, his devlsees are es- 
topped from denying the légal sufflciency of the deeds by which the 
title was conveyed to her. 

8. Eqditt— Lâches— Enpokcement op Parol Trust in Reai, Estate. 

A delay of 23 years by one claiming an interest in real estate under a 
paroi trust, and his devisees, after he had knowledge that the trust was 
denied by the holder of the légal title, before commencing suit to estab- 
lish such trust, is such lâches as will bar relief, in the absence of spécial 
oircumstances excusing such delay. 

Appeal from the Circuit Court of the United States for the Easterr 
District of Michigan. 

The statement of the case by Judge SWAN at the circuit is given be- 
low: 

The bill In this cause was flled against Daniel Hand In his lifetime, to en- 
force an alleged trust in, and to obtain an accounting of, the rents, profits. 
and proceeds of lots 6, 7, 8, and 9 of the mîlitary reserve, in Détroit, said lots 
having a frontage upon Michigan avenue of about 200 feet. The property 
described is near the center of the city of Détroit, and is valued at more 
than $100,000. The original défendant, Daniel Hand, was a citizen of the 
State of Connecticut; and this suit was instituted under the provisions of 
section 8 of the act of March 3, 1875 (18 Stat. 470), by the service upon him 
of the order provided for In that section, requiring him to appear and plead. 
Hand died before the case was brought to issue upon the pleadlngs, and the 
défendant Morris was substituted as his executor. Pending the suit, Morris 
died, and Wilbur F. Day, a citizen of Connecticut, bas been substituted as 
the représentative of the estate of défendant Hand. The original com- 
plainant, Cromelien, was a citizen of Nebraska, and sued as administrator 
with the will annexed of Rowland Cromelien, deceased. Complainant died 
pending the suit, and John H. IJobb, a citizen of the state of Nebraska, bas 
been substituted as the représentative of the estate of Rowland Cromelien, 
deceased. The bill of complaint is framed upon the theory that the property 
above described, in which it seelcs to hâve a trust declared, and for a 
recovery of the rents and profits of the same, was owned by Rowland Cro- 
90 F.— 22 
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mellen, fleceased, although the légal tltle was of record In Amella Cromelien, 
hls wife, and so remalned durlng the period in which the transactions com- 
plalned of by the blU occurred. 

To a proper understanding of the questions In the case, a brlef hlstory of 
the tltle to the lots, in which the complainant seeks to hâve a trust declared, 
and an accounting of rents and profits, is essential. About the llth of June, 
1833, Eowland Cromelien, the ancestor of the original , complainant, received 
from the clty of Détroit certificates la hls own name for the purchase of 
the lots In question. Thèse were paid for, as appears from the municipal 
records, in installments; and on January 14, 1838, the clty of Détroit executed 
and dellvered a deed of said lots to Amella Cromelien, the wife of Eowland, 
which récites the payment by the grantee, Amella, at the considération for 
the conveyance, which it acknowledges had been received from her. Sep- 
tember 26, 1836, Rowland and Amella conveyed the property to one Seymour; 
and on October 31, 1836, Seymour executed a deed thereof to Eowland, the 
husband. Eowland held the property under Seymour's conveyance until 
April 4, 1842, when he and his wife united in a deed thereof to Washington 
Cromelien, who, on the next day, April 5, 1842, conveyed it by warranty deed 
to Amella. ïhe bill Ignores entirely the last two conveyances, and the 
complainant dénies any efflcacy to them whatsoever, insisting that, by reason 
of defeets in the acknowledgment, neither was entitled to record; and, 
although they were duly recorded, such record was net notice of the deeds. 
even as against Eowland Cromelien, one of the grantors, and therefore his 
title was not affected or impaired. So far as the record shows, thèse con- 
veyances, if entitled to be consldered at ail, seem to be purely voluntary, 
and, as défendants claim, cogent évidence of a gift of the lots by Eowland 
to his wife, unSncumbered by any trust or agreement, from which an equity 
in Eowland's favor could be inferred. There is no évidence that they were 
given upon any understanding between the husband and wife. The légal 
title of record, unless thèse last conveyances were utterly void, remalned in 
Amelia Cromelien, from the last-mentioned date until Its extinguishment by 
the sale had under a decree of foreclosure In the suit of David Robinson 
against Eowland Cromelien and Amelia Cromelien, in the circuit court for 
the eounty of Wayne, In chancery, upon a mortgage executed by Eowland 
and Amella covering the property In question. The deed under this fore- 
closure sale was executed by the circuit court commissloner upon the SOth 
of August, 1867, to Edmund Hall, who bld in the premises at the sale, and 
April 4, 1868, conveyed the same to Daniel Hand by quitclaim deed, for the 
considération of $3,629. The mortgage foreclosed by this decree and sale 
was executed to W. H. Willock, February 15, 1856, and by him assigned 
February 18, 1856, to David Eoblnson, the complainant in the foreclosure 
suit. On March 24, 1858, suit to foreclose the Eoblnson mortgage was begun, 
and George E. Hand, a reputable attomey and counselor, of Détroit, was 
retained to défend, and his partner, Edmund Hall, prepared the answer to 
the bill. This litigation was not brought to a close until, as stated, August 
30, 1867. Durlng its progress a voluminous correspondence running through 
ail thèse years was had between Hand and Eowland relative to the défense 
of the cause, the payment of taxes upon the property, its condition, and the 
interest of Eowland in it; Hand repeatedly notifying Cromelien that the 
taxes were accumulating, and that Amelia, Eowland's wife, had the légal 
title to the lots. April 25, 1857, Eowland and Amelia Cromelien united in 
the sale and conveyance to George H. Parker, of Détroit, for the sum of 
$4,500, of another lot In the clty of Détroit, and received In part payment 
of the considération the bond of Parker, secured by a mortgage on the lot 
conveyed for the sum of $2,500. Thèse securities were left In the possession 
of George E. Hand, ftnd, as the bill clalms, under instructions by Eowland 
to Hand to apply the proceeds of the securities to the payment of the taxes 
assessed, and to be assessed, uiton lots 6, 7, and 8 of the military reserve. 
The bill allèges that it had been arranged between Parker and Rowland 
Cromelien that Parker was to pay such taxes by way of satisfaction of the 
mortgage, and would hâve done so but for the wrongful acts of George E. 
Hand, set forth In the bill. It also appears that on the ISth of July, 1S54, 
prior to the exécution of the mortgage to Willock, Amelia had executed and 
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delivered to Rowland a power of attomey, whereby she authorized him to 
sign checks, notes, and drafts In her name with gênerai powers, and that 
said power was, hy its terms, irrévocable for the period of 10 years. 

The bill further charges that in 1859 an aliénation had arisen between 
Rowland and Amelia, and they were living apart, Amelia in New York City, 
and Kowland in St. Louis, Mo.; and that, this fact coming to the knowledge 
of Hand through hls professional relation to Rowland, Hand set about 
availing himself thereof to deprive Rowland of his said tiUe. ■ The spécifie 
wrongful acts charged against George E. Hand In furtherance of this pur- 
pose, and in violation of his professional duty as a solicltor, whieh constitute 
the gravamen of the bill, are, briefly stated, the following: (1) The payment 
to Amelia of the moneys arising from the sale of the lot to Parker, instead 
of applying the same in payment of the Robinson mortgage and taxes, or 
returning the bond and mortgage to Rowland. (2) Hand's conspiring with 
Amelia to deprive Rowland of the land in controversy, and divide the pro- 
ceeds with her. (3) To promote the object of said conspiracy with Amelia, 
and to prevent Parker from paylng the taxes on the lands in controversy, 
turning over the Parker bond and mortgage to Amelia. (4) In furtherance 
of the conspiracy, keeping Rowland in ignorance of the revocation of Amelia's 
power of attomey, and the recording of said revocation, and concealing 
the delivery and collection of the Parker bond and mortgage from Rowland, 
who did not learn of thèse acts until 1867 and 1868, respectively. (5) Fraud- 
ulently taking advantage of Rowland's ignorance of the delivery to Amelia 
of Parker'B bond and mortgage, whereby George E. Hand was able to secure 
for Daniel Hand a large number of taxes, leases, and tax titles on the 
lots in which the trust is claimed by the bill. (6) Procurlng the su'ostitution 
of George A. Willcox as solicitor for Rowland in the Robinson foreclosure 
suit, March 24, 1860, in order to make it appear of record that George E. 
Hand was not Rowland's solicitor, while continuing to manage said suit on 
bebalf of Rowland in différent capacities. (7) Keeping the substitution of 
George A. Willcox from the knowledge of Rowland until after the termina- 
tlon of the Robinson suit. (8) During the pendency of said suit, writing 
to Rowland in such a way as to lead him to believe that Hand was still his 
solicitor. (9) From 1861 to 1868, dissuading Rowland from coming to Dé- 
troit, as he desired. (10) "Keeping Rowland in ignorance as aforesaid," 
and meanwhile allowing the lots to be sold for taxes, and bidding the same 
off at tax sales through George A. Willcox, and causing the title to be con- 
veyed to Daniel Hand for the purpose of disabling Rowland from protecting 
his rights therein. (11) Concealment by Hand of the fact that he had ob- 
tained thèse titles and of his possession of the certiflcates, and withholding 
the same from record. (12) Fraudulently, and to achieve the object of his 
conspiracy, inducing Rowland to procure the assignment to himself at an 
expense of $600 of a mortgage executed January 28, 1856, by Rowland, of 
said lots to Alexander McKay, for $10,250, and persuading Rowland to record 
the assignment by McKay to Rowland of this mortgage. (13) That Hand 
procured additional tax titles to be used against Rowland, and contrived to 
hâve them paid for out of the proceeds of the land when sold on foreclosure. 
(14) After the décision, April 23, 1867, by the suprême court of Michigan, of 
the appeal in the case of Robinson v. Cromelein, 15 Mieh. 316, advising Row- 
land that no sale could take place under the decree, which allowed him 
until August 1, 1867, to pay until the claims against the land were paJd off, 
thus preventing Rowland from paying the amount of the decree and pre- 
venting the sale. (15) That Hand, upon the décision of the suprême court, 
departed for Europe, and there remained until November, after the sale 
of the property under the foreclosure decree, misleading and keeping Rowland 
in ignorance by letters, and preventing him from protecting his interest; 
that the land was then'worth $40,000, and Rowland could hâve readily raised 
the incumbrances upon it. The lots were struck off upon the foreclosure 
sale August 30, 1867, to Edmund Hall, for $3,629. Hall, on the same day and 
for the same considération, conveyed the lots to Daniel Hand, who had paid 
the additional sum of $1,081.73 for taxes and tas titles thereon, including 
interest. (16) The concealment by George E. Hand from Rowland of the 
fact of the foreclosure sale, and of the tax titles held by Daniel Hand; his 
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falliire to record the foreclosure deed and the deed to Daniel Hand, and to 
take ont deeds or leases on tax certiflcates untll March, 1868. (17) For the 
purpose of keeping Rowland In ignorance of the sale, Hand falled to enter 
an order conflrming the sale, and left Kowland's tenant in undisturbed pos- 
session. (18) Taking a power of attorney, March 18, 1868, from Daniel 
Hand, empowerlng him to défend suits, etc., on learning that Rowland Cro- 
melien was abont to come to Détroit. (19) Acting as agent of Daniel Hand, 
George E. Hand, in March and April, 1868, toolt out 16 tax deeds and leases 
on said certiflcates, and Aprll 17, 1868, recorded them, together with the fore- 
cloSure deed and Hall's deed to Daniel Hand; also, George E. Hand's re- 
fusai to recognize Rowland as having any rights in the premises, and his 
claim that Daniel Hand held the absolute title as against him. 

The bill also allèges "that, about the time Rowland came into contact wlth 
George E. Hand, he (Rowland) had been misled into believing that the deeds 
from Amelia and himself to Seymour, and from Seymour to himself, were 
void, and vested no title in said Rowland"; adding: "And although said 
Hand well knew such deeds to be valid, and that said Rowland was vested 
with the légal title to said land, he kept said Rowland in ignorance of his 
rights, and thereafter took advantage of such ignorance to deprive him of 
thèse rights." It is not charged that Hand misled Rowland as to the effect 
of the Seymour conveyances, nor is any person accused of indueing tlie alleged 
erroneous belief, but the extent of Hand's fault as to Rowland's supposed 
error is his failure to correct it. After the sale of the lots under the Robin- 
son decree to Edmund Hall, and his conveyance to Daniel Hand, an account- 
ing was had between Daniel Hand and Amelia Cromelien as to the amount 
due Daniel Hand for taxes upon the property, paid by him, and for tas 
titles thereon which he had purchased; and the sum of $26,816.72 was found 
to be due to Daniel Hand. Amelia Cromelien assented to this resuit, and 
Hand, on his part, agreed to convey the land to Amelia upon her repaying 
him that sum, with interest. ïhe bill claims that much less than this 
amount was due Hand, and that by this settlement with Amelia, which the 
answer pleads was a full adjustment of ail matters of aecounting of différ- 
ence between Daniel Hand and Amelia, Hand obtained the sum of about 
$15,000 in excess of what was fairly due him for his advances. Daniel 
Hand and his grantees hâve been in possession of the premises, claiming title 
under the foreclosure sale, slnce August 30, 1867; and Daniel Hand's grantees 
still claim and hold the property. 

On the 5th of August, 1878, Amelia having failed to pay Daniel Hand the 
sum secured upon the property, the latter filed his bill in the circuit court 
for the county of Wayne, against the administrator, devisees, and legatees 
of Amelia Cromelien, to foreclose his mortgage upon the property, and for 
an aecounting and sale. The suit proceeded regularly to a hearing and de- 
cree, and on the 15th of September, 1879, the sum of $52,064.92 was deereed 
to be due to Daniel Hand, and the land ordered to be sold. April 15, 1880, 
the mortgaged property was sold and bid in by Daniel Hand for $54,500, 
and a deed of the promises was executed to him. The bill recites certain 
conveyances of part of the property, made by Daniel Hand after his title 
had been perfected by the foreclosure; among others, one to the défendant 
Freud for $60,000, upon which there is owing and secured by mortgage the 
sum of $50,000. It is the complainant's claim that the whole amount due 
Daniel Hand, Aprll 21, 1885, for moneys advanced by him to Amelia Cro- 
melien, and for the beneflt of the property, with the interest thereon, was 
less than $19,644.51, and charges that Daniel Hand had received, after his 
acquisition of the property by the foreclosure sale of 1880, large sums of 
money by way of rents and profits, for which he ought to account. The bill 
prays an aecounting, and that Hand be held as trustée for the sums alleged 
to be due from him for the rents and profits of the froperty, and that the 
amount due upon the Freud mortgage be declared to be equitably the prop- 
erty of the complainant, and that the mortgagor be deereed to account and pay 
over the same to complainant. 

On May 13, 1868, Rowland Cromelien filed his bill of complaint in the 
circuit court for the county of Wayne, in chancery, against Amelia Crome- 
lien, his wife, George B. Hand, and Daniel Hand, alleging his purchase 
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from the city of Détroit of the premises In controversy In this suit; ttiat 
the fee therein had remained in his wife; tliat the premises had been sold 
under foreclosure of the Robinson mortgage; and tbat, during the pro- 
ceedings in said foreclosure case, a large amount of state and county taxes 
had been levled and assessed upon the property from the year 1856 to 
1864, both inclusive, and also that a large amount of taxes vvere levied 
and assessed upon the property to defer contingent expenses of the city 
of Détroit; that the premises were sold for unpaid taxes, and the titles ac- 
quired by Daniel Hand; and that tax deeds were issued to him, conveying 
said premises, and also leases issued by the city of Détroit, for the unpaid 
taxes assessed for city purposes for several years. The bill charges that George 
E. Hand had caused said several tax titles, leases, and deeds to be executed 
to Daniel Hand, his brother, who claimed absolute ownership of the property, 
but was, in fact, a mère money lender for the purpose of securing invest- 
ments for the payment of said taxes, and that the moneys advanced by said 
Daniel Hand were, in fact, the moneys of George E. Hand, Rowland's solle- 
Itor in the Robinson foreclosure case, and that Daniel Hand acted in acquiring 
the title under said tax deeds in the place of and for the said George E. 
Hand. The bill f urther avers that Amelia had frequently admitted that the 
premises in controversy were the property of Rowland, but, for the purpose 
of cutting off his équitable .interest therein, she had permitted said tax 
titles to accrue and said tax conveyanees to be made to the said Daniel 
Hand, who toolc the titles thus conveyed, with ail the knowledge in relation 
to the premises possessed by said George B. Hand, and with the same rights 
and duties as if said conveyanees had been executed to George E. Hand 
himself; that there had been no communication between Amelia and the 
said Daniel Hand, who had made his advances entirely upon the représenta- 
tions and request of said George E. Hand. There is no charge of any mal- 
versation by George E. Hand further than that given above. 

January 15, 1869, the bill was dismissed, for failure to file security for costs. 
September 3, 1809, upon the eomplaint of Rowland Cromelien, George B. 
Hand was arrested, and brought before the police justice of Détroit, chargea 
with deceit and collusion in his professional capacity as solicitor of record for 
Rowland in the foreclosure case. It being shown that Hand ceased to 
be solicitor of record in said case for Rowland in 1860, the eomplaint was 
dismissed by the police justice, September 18, 1869, and Hand was dlscharged. 
On the same day, Hand caused the arrest of Rowland Cromelien upon a 
capias in a suit for malicious prosecution; and Rowland was held to bail 
on said charge. February 9, 1870, the suit was terminated by a verdict 
for |100 in favor of Hand. Rowland Cromelien died February 2, 1873; and 
April 22, 1873, his will, executed September 11, 1868, was duly probated 
in the suprême court for the District of Columbia. Among other provisions, 
"it devised to Sarah Ferguson, whose name before marriage was Sarah M. 
Glory, ail the interest I hâve on the property at Détroit, state of Michigan, 
now prosecuted by Mr. D. B. Holbrooli, my counselor at said place against 
my wife, Amelia Cromelien, for moneys paid and advanced by me since 1833; 
and, in the event of the démise of said Sarah Ferguson, then the same in- 
terest as now claimed by me for her children, whose names are Rowland, 
Henry, John, and Sarah Ferguson," etc. The suit referred to in this clause 
of the will, as prosecuted by Mr. Holbrook, was the bill the substance of 
which has been just stated. This will was probated in Wayne county, 
Mich., January 6, 1891, prépara tory to the bringing of this présent suit, which 
was tiled September 16, 1891. Amelia Cromelien died, testate, in New Yorli, 
June 13, 1877, where her last will and testament was probated December 
18, 1877, devising her estate, real and Personal, except certain legacies, to the 
children and grandchildren of Rowland Cromelien and hers. George E. 
Hand died August 30, 1889, having for several years prior to his deatli been 
mentally Incompétent and under guardianshlp. 

In dismissing the bill, Judge SWAN said, in part: 

It will be seen from the foregoing statement of the facts that the founda- 
tion of the bill is the supposed title of Rowland Cromelien to the property 
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In controversy. Unless the proofs establish this contention In behalf of 
complalnant, the entire theory and foundation of the complalnant's case 
utterly fails. It is insistèd In his behalf that as the title to the property 
in question was acquired from the city of Détroit in the name of Amelia 
Cromelien, the wife of Rowland, prior to the adoption of the Eevised Stat- 
utes of 1846, which first enacted that no resulting trust should arise iu favoi- 
of a party paying the purchase money of realty, the title to which was taken 
in the name of another, unless evideneed by vvriting, it is open to complain- 
ant to prove such resulting trust by paroi. The circumstances relied on in 
support of the elaim that the conveyances to Amelia of thèse lots iu 1S3G, by 
the City of Détroit, created a resulting trust in favor of Rowland, is the 
fact that Installments of the purchase money are credited to him upon the 
books of the city of Détroit, and the payments of such installments acknowl- 
edged to hâve been recelved from him by the proper city officiai; that Row- 
land, in hls correspondence with George E. Hand, repeatedly asserted that 
the purchase money was fumished by him; and that he owned the prop- 
erty, and had merely put it in his wife's name for convenience, and to 
accomplish several objecta which he then had in view. Eepeated déclara- 
tions of this sort by Rowland are found in this cori'espondence, but proof 
is entirely wanting of any other fact or circumstances from which it can 
be inferred or reasonably argued that Amelia held the property in trust or 
upon any condition or agreement whatsoever with her husband. "VVhile tlie 
Btatute forbidding resulting trusts unless evideneed by writing was not in 
force until 1846 (Trask v. Green, 9 Mich. 358), such trusts, though alleged 
to hâve arlsen out of transactions prior to that year, must be clearly proven, 
especially after so great lapse of time and the death of the principal actors 
in the affair, and of ail the witnesses who could hâve been cognizant of the 
facts attending the conveyance and the purpose for which it was given. 
* * * Waterman v. Seeley, 28 Mich. 77; Brown v. Bronson, 35 Mich. 415; 
Palmer v. Sterling, 41 Mich. 218, 2 N. W. 24; Reynolds v. Morris, 17 Ohio 
St. 510; Edgerly v. Edgerly, 112 Mass. 175. 

TTpon famillar rules of évidence, the assertions of Rowland of his ownership 
of the property are déclarations in his own Interest, which cannot avail in 
proof of a title. Amelia claimed that the property was purchased with 
her own means, derived from her father's estate. Whatever weight is 
given, therefore, to the déclarations of Rowland concerning his title to the 
property, must also be accorded to the déniais of his wife and the assertions 
of her own title. ïhe necessity of clear proof of the trusteeship of the wife 
in favor of the husband is also recognized in Prévost v. Gratz, 6 Wheat. 
481; Slocum v. Marshall, 2 Wash. 0. C. 397, Fed. Cas. No. 12,953; Smith 
V. Bumham, 3 Sumn. 435, Fed. Cas. No. 13,019; Hopkins v. Grimshaw (U. S. 
Sup. et., Oct. Term, 1896) 17 Sup. Ot. 401. • • * 

If, by any possibility, it could be successfully claimed that a trust resulted 
In favor of Rowland under the conveyance by the city of Détroit to Amelia, 
such trust was terminated by their Joint action in conveying the property 
to Seymour, and his reconveyance to Rowland, by which Rowland became 
vested with the complète légal and équitable title. There is absolutely no 
évidence that Amelia held whatever title she claimed in the lands under 
any trust created after 1836, the date of the conveyance from the city of 
Détroit. If the deeds of Rowland to Washington Cromelien, and of Wash- 
ington to Amelia, were valid, either per se or by reason of the requisite pos- 
session and claim of title held under them by Amelia and her grantees, they 
are fatal to eomplainant's blll. It is the claim of the complainant that the 
deed to Washington Cromelien and his deed to Amelia were not so executed 
and acknowledged as to be entitled to registry, and, indeed, were wholly 
void. The defect charged to exist in the conveyance to Washington from 
Rowland and Amelia Is the lack of the clerk's certiflcate required by the law 
of Michigan then in force (Laws 1840, p. 166). Section 2 of the act referred 
to required that deeds of land in this state, when executed in any other 
State or territory, should hâve a certiflcate of the proper county clerk at- 
tached to the instrument that such deeds were executed according to the 
laws of such State or territory. The certiflcate of acknowledgment to this 
deed reads: 



EOBB V. DAY. 343 

"State and County of Wayne— ss.: On the 4th day of April, 1842, before 
me came Eowland Cromellen and Amelia, his wife, known to me, respec- 
tively, to be the individuals described in and who executed the withiu con- 
veyance, and acknowledged before me that they executed the same. And the 
said Amelia, being privately esamined by me, apart from her husband, ac- 
knowledged that she executed the said conveyance freely, and without any 
fear or compulsion of her said husband. 

"D. Hobart, Commissioner of Deeds." 

The omission from the clerk's certificate pointed at is the absence of the 
affirmation that the deed was exectited according to the laws of New York. 
It is urged that this invalidâtes the record, and is not cured by section 3 of 
the act of 1861 (2 How. Ann. St. § 572G), which provides:, "No deed of land 
situate in this state, heretofore or hereafter executed, shall be deemed dé- 
tective by reason of any informality or imperfection in the certificate of 
acknowledgment if it shall sufficiently appear by such certificate that the 
person making the same was legally auttiorized to take such acknowledg- 
ment, and that the grantor or grantors named in such deed were personally 
known to him and that he or they personally appeared before him and acknowl- 
edged such deed to be his or their free act; and if such deed was executed 
out of this state, it shall be sufficient if the certificate under the seaJ of 
office of the clerk, or otlier proper certifying officer of the court of record of 
the county or district within which such acknowledgment was taken, in 
cases where any such certificate was required sufficiently to show that the 
person before whom such acknowledgment was taken, was, at the date 
thereof, such officer as he is therein represented to b&; and whenever such 
deed has been recorded in the office of the register of deeds of the proper 
county, such record shall be effectuai for ail purposes of a légal record, and 
tlie record of such deed, or a transcript thereof, may be given in évidence as 
in other cases. Provided, that nothing in this section or in the preceding 
two sections contained shall impair the rights of any person under a purchase 
heretofore made in good faith and on valuable considération." 

We are not called upon to consider any other defect in the acknowledgment 
or certificate than that mentioned. The deed without the acknowledgment 
was valid inter partes. Brown v. McCormick, 28 Mich. 215, 219. * * * In 
Healey v. Worth, 35 Mich. 166, it was held that a deed to which no clerk's 
certificate was attaehed at the time it was recorded was cured by the act of 
1861 (2 How. Ann. St. §§ 5726, 5727), the court saying: "We think ail such 
defects are clearly within the letter and spirit of this statute." There is no 
force, therefore, in the objections urged to the deed to Washington Cro- 
mellen. Its effect was certainly to vest in the grantee the title to the prop- 
crty it conveyed. If, by reason of any informality in Washington Crome- 
lien's conveyance to Amelia Cromelien, it failed to pass the title to her, the 
conveyance to AVashington certainly clothed him with the title, and deprived 
Rowland of his estate therein. If such was its effect, the complainant, as 
the administrator of Rowland, has no concern in the disposition of the prop- 
erty, and no interest therein which entitles him to maintain this suit. 

Passing now to the deed from Washington Cromelien to Amelia, the objec- 
tions are found to be more serions. That instrument was acknowledged 
before a commissioner for the city of New York, authorized to take ac- 
knowledgments of deeds to be recorded in the state of New York. In addi- 
tion to this defect, the certificate recites as follows: "* * * Appeared 
Washington Cromelien, and acknowledged that he had executed the within in- 
strument; and at the same time appeared before me Joshua B. Wolf, who, 
being by me duly sworn, déposes that he résides in the city of Philadelphia, 
and that he knows the person making the said acknowledgment to be the 
person who executed the said instrument, which is to me satisfactory évi- 
dence thereof." It is well objected that Griscom, the commissioner whose 
acknowledgment Is appended to the deed, had no authority to take such 
acknowledgment under the laws of Michigan. If this were the only évidence 
of Amelia's title, It must fail, but the proofs are abundant that Kowland 
Cromelien repeatedly and deliberately acknowledged that he had conveyed 
this property to his wife. As late as 1868, he had flled his bill of eomplaint 
in the circuit court for the county of Wayne, to compel, among other things, 
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a reconveyance from her. Long before that time, he had repeatedly admit- 
ted his wlfe's tltle to the property. On July 18, 1854, 13 years after the 
deeds of Rowland and Amella to Washington and the latter's deed to Amella, 
Rowland obtained from hls wife a power of attorney irrévocable for 10 
years for her and In her name to lease any or ail of her lots in Détroit 
for a term of not less than 21 years, to exécute a mortgage for not exceed- 
Ing $5,000 upon the Michigan avenue and Wayne street lots, and generally to 
do ail and every act or thlng that she could do if personally présent. No 
later or other conveyances of the property to Amella than those from Kow- 
land and Washington Cromelien are proved, and the inference is irrésistible 
that, In acceptlng thls i)ower of attorney from his wife, and in his fréquent 
admissions of her ownershlp, Rowland acted with the f ull knowledge of the f act 
that the légal title was in his wife, and that he intended to recognize the 
Washington Cromelien deed, and dld thereby recognize and admit it; for 
otherwise the power of attorney would hâve been purposeless and useless, 
and his admissions would hâve been without motive. This Instrument was 
executed and recorded long before 1857, when Rowland became acquainted 
with George B. Hand, and before he had had business relations with him, 
or even knowledge of hls existence. Whatever authority Rowland exer- 
cised over the property after the exécution of this power must be referred to 
the instrument, and not to any other source; for, under Rev. St. 1838, p. 344, 
both Rowland and Amella being then nonresidents, the latter's interest 
was absolute and aliénable by her alone, and she might lawfully "make and 
exécute any deeds and other instruments In her own name, and do ail other 
lawful acts that mlght be necessary and proper to carry into effeet the pow- 
ers so granted to her [by the statute]." By the act of 1844 (Sess. Laws 1814, 
p. 77, re-enacted In Rev. St. 1846, p. 340), "any real or Personal estate which 
may hâve been acquired by any female before her marriage, * * • or to 
whieh at any time after her marriage she be entitled by inheritance, gift, 
grant or devise, and the rents, profits and Income of any such real estate, 
shall be and continue the real and Personal estate of such female after 
marriage to the same estent as before marriage." * • * Under thèse stat- 
utes and the act of 1855, Amelia's rlght to come into the state and convey 
the fee was unquestionable. Tong v. Marvin, 15 Mich. 60. The fact that 
she gave her husband this power of attorney in no degree qualified her 
ownershlp of the premlses. The management of the wife's property by the 
husband is too common an act to detract In the least from the wife's title, 
and there Is no évidence that the tltle conveyed by the Washington Crome- 
lien deed was limited by any trust or obligation whatsoever in favor of 
Rowland. In September, 1859, Amelia revolied this power of attorney; 
and since that time no act of Rowland's is shown questioning her absolute 
ownershlp until the filing of his blll of complaint In the circuit court for the 
county of Wayne, May 13, 1868, In whlch he allèges positively "that the fee 
in said premlses has, until lately, remained in the said Amelia," although 
he says hè had managed, controlled, and used It as hls own for over 25 
years. The phrase "until lately," had référence to the dlvestiture of Amelia's 
title by the sale of the premlses had under the foreclosure decree rendered in 
the suit of Robinson v. Cromelien, in 1867, supra. Rowland also allèges 
in his blll the exécution of the power of attorney In 185-, by Amelia, au- 
thorlzlng the Incumbering of thèse lots, and he prayed that Amelia might 
be compelled to exécute a good and suÎEflcIent deed of the premlses to him, 
and that he might be declared to be the owner thereof by reason of having 
paid the original purchase price therefor. » * * 

The power granted by Amelia, so far as It relates to the premises in suit, 
"is to exécute a mortgage not exceeding $5,000 on my lots known and de- 
seribed as bounded on Michigan avenue and Wayne streets." This récital 
of her ownershlp, if not conclusive agalnst Rowland by reason of his accept- 
ance and acts under the power, Is an unequivoeal admission by him of her 
title, which can only be referred under the proofs to the efCect Qt the Wash- 
ington Cromelien deed, as that was the last conveyance which he had made 
to her. Bursley v. Hamilton, 15 Pick. 40; Bruce v. U. S., 17 How. 437, 442; 
Carver v. Jackson, 4 Pet. 1, 86. Thèse facts alone should sufflce to create 
an équitable estoppel agalnst hls right to disturb her possession, or that 
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of her grantees, who had dealt with the property upon the falth of hls con- 
veyance to Washington Cromelien, and the latter's deed to Amelia, and 
Rowland's repeated récognition of the title it purported to convey. Klrk v. 
Hamilton, 102 V. S. 68. 

The proofs further show that Rowland acted under thls power of attorney, 
and in the name of Amelia, by himself as her attorney, exccuted and ac- 
linowledged a lease of the premises to one Champ, November 23, 1855. The 
covenants run to Amelia, her helrs and assigna. No technical defect in the 
attestation or acknowledgment of the deeds under which Amelia claims 
title ought under such clreumstances to be permitted to defeat the title 
intended to be conveyed. Cherry v. Heming, 4 Exch. 633. There is no 
évidence that Rowland ever repudiated the deed to Washington Cromelien, 
or questioned that from Washington to Amelia. While he frequently as- 
serts in hls correspondence with Hand that the land was held by his wlfe 
for him, and denounces her for asserting title thereto, he never at any tlme 
assailed the genuineness of the deeds under which she clalmed or questioned 
theîr validity in any particular. 

At Rowland's request, George E. Hand, on April 4, 1860, sent him a com- 
pared copy of the abstract of title of thèse lots, the receipt of which Row- 
land acknowledged June 22, 1860. This reminded him, if he needed any 
reminder, of the sources of his wife's title, and necessarily also, as there 
was no conveyanee from her to himself, that the fee still remained in her. 
Rowland had had and copied the original abstract as early as February, 
1856, as shown hereafter. He was also repeatedly informed by Judge Hand, 
in their correspondence from 1857, untll long after the foreclosure decree 
and sale under the Eobinson mortgage in 1867, both that Amelia clalmed 
the property, and that the records in the office of the register of deeds sup- 
ported her claim. It would extend this opinion to too great length to cite 
ail of the numerous instances which abound in the record of Hand's mention 
of this fact to Rowland. Rowland's own références to it in his correspond- 
ence again and agaln recognized his wife's title. July 20, 1863, he wrote 
Hand in référence to this subject, inter alla: "I now want you to get the 
property so shaped, and for which we hâve tlme, to get sald title of property 
lato my name back again where it properly belongs. * * *" And writing 
of the McKay mortgage, which was a flctltious incumbrance he had placed 
upon the property to effect certain purposes of hls own, he says: "Dear 
Sir: I now see that you hâve your ideas, and I believe know from me 
why I hâve placed the mortgage to McKay on record, and that the same is 
wlthout considération; that its real object is only to bring about a change of 
the title of that property through my two minor boys." * * * His project, 
stated in the same letter, was to use thls McKay mortgage by having Hand 
advertise its foreclosure in obscure newspapers of literary or religions char- 
acter, in Lanslng and Détroit, so as to satisfy the requlrement of the law 
by its advertisement in two newspapers; and, after the disclosure of hia 
Project he added: "Now, when the matter is once done in thls shape, ail 
trouble is removed agalnst myself and the title in me. I then would hâve 
no difHculty in negotlating or selling hère or elsewhere, subject only to the 
rlght of dower," etc. This proposition Hand promptly repudiated, and fol- 
lowed this November 6, 1863, by remindlng Rowland that, as he was counsel 
for Mrs. Cromelien as well as himself, it was not proper for him to llsten 
to any proposai looking to the préjudice of her Interest in thèse lands. Feb- 
ruary 4, 1864, Rowland admits in a letter of that date to Hand that, the fall 
his wlfe visited Détroit, she wrote him, quotlng hls language, "properly 
speaking, a maniac's letter, therein advising me, and notifying me of no 
more right in sald property," etc. The vislt of Mrs. Cromeiien referred to 
was in 1859. In the same letter, he suggests a scheme to get an order of 
sale from the court of chancery, and place the title of the property by 
buylng it in where it properly belonged, "with no préjudice to Mrs. 0. by 
me, after which we can sell the property," etc. In a long letter addressed 
to Hand under date of May 30, 1864, after lavishing a wealth of invective 
In denounclng hls wlfe, he says: "Such is the mother tfiat trains and leams 
her children how to treat their father, in whoni I place ail on record, but 
that is its object to wean them from my parental affections, so that she and 
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otbers may get the property." March 81, 1865, In answer to Rowland's 
letter requesting Hand to accept a ?300 order to be paid from the proceeds 
of the lots, Hand wrote, decllning for several reasons, among others sayiug: 
"The fee or title of the land is In your wife, and no moneys which might 
remaln (rom the sale of the lands after the Robinson-Bell decree sUall be 
satlsfled, unless with the consent of Mrs. Cromelien or an order from the 
court." Again he says, in the same letter; "Upon the record, that land be- 
longed to Mrs. Cromelien, and by the laws of Michigan sbe had the exclu- 
sive right to sell and dispose of the land. The défense (of the niortgage suit), 
therefore, had spécial référence to her lands and her interest; and, if there 
was to be any misunderstanding between Mrs. 0. and yourself, my natural 
and proper position, if I could net act for both, was to stay by the land I 
was defending and the owner of it as appeared by the records." November 
13, 1865, Hand again writes him: "You wUl also bear in mind, while looliing 
at the real position of the land, that the fee is in Mrs. Cromelien, subject 
to the Robinson mortgage and McKay mortgage, the real amenât subject 
also to the Champ lease, said Ineumbrances, and the most amount of tax lien ; 
and, when ail thèse should be satlsfled, the residue then belongs to Mrs. C. 
Such is the real state of the case, and it can be no advantage to you to 
blind your eyes as to the real state of the case." Replying December 1, 1866, 
to a vislonary scheme proposed by Rowland to advertise and sell the land in 
lots, Hand again Informs him that "the record shows the title to the land 
to be in your wife, subject to the Bell mortgage." Replyîng to this letter 
under date of December 10, 1866, Rowland acknowledges that he placed the 
title of the property in her name, though clalming that his purpose was to 
secure the use and benefit of both hlmself and wife in so doing. March 30, 
1866, in a lengthy letter to George E. Hand, in référence to the relations 
between hlmself and his wife and the title to the property, Rowland says: 
"That said property was mine, as controlling It, the record of your city of 
1836 will show that; and so, in about 1850, when I wanted to use it in 
business, she redeeded; and when I was done with it, for safe-lieeping, I 
replaced It in her name." * • ♦ 

In view, therefore, of this overwhelmlng mass of évidence establishing the 
title of Amelia, the lack of anything whatever except the assertions of Row- 
land, made after he had alienated his wife's affections by contracting an- 
other alliance, and which, as has been said, are merely déclarations in his 
own interest, uneorroborated by the slightest acknowledgment by Amelia 
of his claims, but repudiated constantly by her and by her acts, and the 
dominlon which she exercised over the property, as well as her déniais that 
his money had purchased it, it is Impossible to find any foundation in the 
proofs for the claim of interest made in the right of Rowland, either by 
reason of his last wlll and testament or otherwise; and it would be sufflcient 
to rest the détermination of the case upon this ground alone, as it deprives 
the complainant of ail title to relief. Other défenses, however, clearly war- 
rant and require the same conclusion. As early as 1859, Rowland knew that 
his wife claimed the property in hostllity to him, she "advising and notifying 
him of no more right In said property," as his letter of February 4, 1804, 
admits. He was again and again Informed by Hand that she persisted in 
this claim, and asserted her absolute title to it; that taxes were aceumulating 
upon the property, some of. which she paid, and some of which were met 
by advances obtained in her interest from others. He knew, too, that 
Amelia, after the McKay mortgage was put upon record, and because of that 
instrument, decllned to pay further taxes or procure advances therefor. In 
short, he was fuUy informed of the condition of the property, its needs, and 
the danger to the title from thèse constantly acerulng ineumbrances. He 
remalned silent and inactive, promising much, but doing nothing, except to 
denounce his wife for refusing to accède to his wishes, and for obstructing 
his scheme to divert the property to the use of the children of Saïah Fer- 
guson, with whom he was then living. For 10 years he remalned qulescent, 
taking no steps whatever to enforce his alleged rights or disturb his wife's 
possession, but contenting hlmself with vain endeavors to deflect Hand from 
his duty to Amelia by urging him to persuade her to consent to' a division 
of the property. This alone was a sufflcient récognition of her title, without 
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proof of the delivery of the deed. Gould v. Day, 94 U. S. 4C6, 412. Then, 
in 1868, 26 years after Amelia had acquired the title, and 10 years after he 
had declared in hls letter to Hand "that no sale or man could take the 
land from my wife," he flled a bill in the Wayne circuit court to compel a 
conveyance of the property by Amelia, and for an accounting with those 
■wlio had advaneed œoney to her to préserve the property from sacrifice on 
the faîtli of her ownership, whieh bill he sufCered to be dismissed for failure 
to file security for costs, although but a short time before he had asserted 
his ability to raise the money and purchase the property at the foreclosure 
sale. Except this half-hearted and feeble assertion of his alleged interest, 
he made no move whatever looking to the recovery of the land, or question- 
ing her ownership. After the foreclosure sale, he made a criminal complaint, 
whose allégations were mainly on information and belief, charging Hand 
with professional misconduct, and the betrayal of his (Eowland's) interest; 
but this was dismissed, and Hand made it the basis of a civil action for 
damages against Kowland, and obtained a verdict which vindicated him. 
Rowland lived until 1873, without further effort or assertion of interest in 
this property. His wife, Amelia, survived him four years, dying in 1877. 
George E. Hand survived until 1889, though for several years prier thereto 
mentally incompétent and under guardianship. Forty-nine years after the 
Washington Cromelien deed, thirty-two years after express notice to Row- 
land of Amelia's claim, twenty-four years after Daniel Hand acquired 
title to the property, eighteen years after Eowland's death, fourteen years 
after the death of his wife, several years after Hand had become an imbé- 
cile, and two years after his death, this bill of complaint was filed. The 
excuses profïered for such unconscionable delay cannot avail under such cir- 
cumstances. Granting that Sarah Fergtison was without means, and that 
Rowland in his later years was impecunious, thèse facts are insiifiicient to 
condone their lâches. Korris v. Haggin, 13G U. S. 386, 10 Sup. Ct. 942; 
Hammond v. Hopkins, 143 U. S. 224, 12 Sup. Ct. 418. 

-Tasper P. Gates, for appellant. 
John D. Conley, for appellee. 

Before TAPT and LUETON, Circuit Judges, and CLARK, District 
Judge. 

PEE CURIAM. This case has been very fully and satisfactorily 
discussed by the learned judge who presided at the circuit. His state- 
ment of the case and a part of his opinion are given above. 

Weflnd: 

1. That the conduct of Eowland Cromelien in accepting and acting 
under his wife's power of attomey, his express admissions in the 
correspondance with George E. Hand, and his admissions in the bill 
in equity filed by him March 13, 1868, establish beyond controversy 
his exécution of the deed to the land in question to Washington 
Cromelien in. 1842, and that of the latter's deed to Amelia Cromelien, 
and make clear that the légal title to the land was in Amelia Cromelien 
from 1842 to the date of the foreclosure sale, in 1867. 

2. That there is no évidence in the record, available to Rowland 
Cromelien, having the slightest tendency to show that Amelia Crom- 
elien held the title in trust for Eowland Cromelien, or that Eowland 
Cromelien had any équitable interest in the land. 

3. That George E. Hand was the solicitor of Eowland Cromelien 
merely to défend him against the claim of Robinson as to his personal 
indebtedness, and not with respect to any interest in the mortgaged 
premises; that Hand fully and explicitly repudiated, more than four 
years before the foreclosure, any relation of attorney and client be- 
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tween hîm and Eowland which could impose on Mm an obligation 
to préserve the interest of Eowland in the land as against Ms wife; 
and that, under thèse circumstances, the correspondance between 
Hand and Eowland deflning their relations, and containing admis- 
sions and statements as to the existence of the légal title in Amelia 
Cromelien, were not privileged, and were admissible in favor of Hand 
and his représentatives. 

4. That certainly from 1868, when Eowland Cromelien flled his 
bill in equity against Daniel Hand, George Hand, and Amelia Crome- 
lien, Eowland knew that Daniel Hand and the others repudiated any 
claim on his part of an interest in the land as client or cestui qui 
trust, and no circumstances are shown which will excuse the lâches 
necessarily involved in the delay of 23 years in thereafter flling the 
bill herein. 

5. That the bill was properly dismissed in the court below — First 
because the daim of Eowland Cromelien's devisees is barred by 
lâches; and, second, because, even if not so barred, the claim on the 
évidence bas no merit in it. 

The decree of the circuit court is affirmed, with costs. 
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ADRIAN WATBRW0RK:S CO. T. SAME. 

(Circuit Court of Appeals, Slxth Circuit. November 19, 1898.) 

Nos. 570, 571. 

COKPORATIONS— RbOIÎGANIZED WaTBU COMPANY— RiGHTS OP BONDHOLDBIÎS. 

A new corpoiation was orgaBized to succeed an insolvent water Com- 
pany, and to acqulre Its property and franchises, whicli it did tlirough a 
purchase at foreclosure sale, issulng its bonds, some of whlcb were ex- 
changed for the bonds of the old company. The intervening petitioner, 
who was the organizer and praetically the owner of the new company, 
was a ereditor of the old company, whose claim liad been adjudged in 
the foreclosure suit a lien superior to that of its mortgage bonds. He 
became the purchaser of the property at the sale under the decree, subse- 
quently conveying to the new Company. Held, that the new company waa 
legally a new and distinct corporation from the old, as to its bondholders, 
whose bonds, though aequlred by exehanging therefor bonds of the old 
company, were not subject to the Intervener's lien which was presump- 
tively discharged by the foreclosure sale, and that they were not bound 
by an agreement between the Intervener and the new company that his 
lien should continue as a flrst charge on the property in the nature of a 
vendor's lien, of which agreement they had no notice. 
Same— Mortgage Covehing After-Acquibed Property. 

A new corporation, organized for the purpose of acquiring the property 
and franchises of an Insolvent water company through purchase at fore- 
closure sale, issued and sold its bonds, secured by mortgage, before the 
purchase of the property. The mortgage described but a small amount 
of property then owned by the corporation, but recited that the bonds 
were issued for the purpose of acquiring ttie waterworlis property and 
franchises, and contained an after-acquired property clause. Ueld, that 
the mortgage covered the property of the old company when acquired by 
the purchase, without the necessity of a supplemental mortgage describ- 
Ing tbe same. 
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8. Same— Epfect of Covbnant for Further Assurance. 

An after-acquired property clause in a mortgage given by a corporation, 
which recites that the bonds secured are issued for the purpose of ac- 
quiring additional property, is not rendered inefCective as to such property 
when acquired by a covenant for further assurance, by wliicli the mort- 
gagor binds Itself on demand to exécute such further conveyances or 
mortgages as may be necessary to carry the objects of the mortgage into 
efiCect. 

4 Bamb — Vendor's Libn. 

An after-acquired property clause in a mortgage made by a corporation 
can only take efïect as to property subsequently acquired by the mort- 
gagor subject to a vendor's lien tiereon, which is valid as against the 
mortgagor, unless there are reasons which render the enforcement of such 
lien inéquitable as between the vendor and the mortgagees. 

6. Same— EsTOPPBi, to Assert Lien. 

A créditer of a water company whose claim had been adjudged in fore- 
elosure proceedings a superior lien to that of its bondholders organized 
a new company to purchase its property and franchises. He was in fact 
the owner of ail of its stock, and received the entire issue of its bonds, 
made to efCect the purchase of the property, and secured by a mortgage 
reciting such purpose, and containing an after-acquired property clause. 
Thèse bonds he sold and exchanged for bonds of the old company on rep- 
résentations that they were good securities, and would constitute the first 
lien upon the property. He purehased the property at the foreclosure 
(îale, and conveyed it to the new company. A portion of the proceeds of 
the bonds he diverted to unauthorized purposes. Held that, as against 
the bondholders, he could not assert a vendor's lien on the property for 
the amount due from the old company which was applied towavds the 
purchase at the foreclosure sale, and, as he claimed, had never been re- 
paid. 

6. Same — Bonds— Paymbnt or Purchase of Couross. 

In order to constitute a sale rather than a payment of coupons from the 
bonds of a corporation, which by the mortgage are preferred over the 
bonds themselves, the holder must hâve intended a sale; and where they 
are cashed by a banker having an interest in maintaining the crédit of 
the corporation, and the amount is received by the holder in the belief 
that the coupons are being pald, they will be treated as paid and canceled. 

Appeals from the Circuit Court of the United States for the Eastern 
District of Michigan. 

This case is an appeal from a decree dismissing the intervening pétition 
of the appellant, Charles H. Venner, filed In a mortgage foreclosure proceed- 
Ing, wherein the Farmers' Loan & Trust Company was complainant, and 
the Adrian Waterworks Company was sole défendant. The object of the 
foreclosure suit was to enforce a mortgage made August 1, 1888, by the 
waterworks company to the Farmers' Loan & Trust Company, as trustée, to 
eecure an issue of 200 bonds of $1,000 each, with interest coupons maturing 
semiannually. There was default in payment of interest, which precipi- 
tated the payment of the principal. Venner intervened in this suit for the 
purpose of asserting a claim of lien against the property of the waterworks 
company, superior to the lien of the mortgage, being foreclosed. The aver- 
ments of his pétition were substantially as follows: 

(1) That in 1883 the municipal council of the city of Adrian, Mich., in pur- 
suance of chapter 84 of Howell's Annotated Statutes of Michigan, passed a 
résolution declaring that It was expédient to hâve constructed works for 
supplylng the city with water, but that It was inexpedient for the city to 
build such works. Thereupon, one Selon L. WIley and his associâtes organ- 
ized a corporation, in pursuance of the authority conferred by the statute 
recited above, for the purpose of supplying said city with water, called the 
Adrian Michigan Waterworks, hereaf ter ealled ' the "Old Company." The 
said company, after due organization and the acquisition of the supposed 
necessary site, made a mortgage upon its property to secure means to carry 
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out its purposes by an Issue of 7 per cent, bonds, aggregating 145 of $1,000 
each, Interest payable semiannually, with the ordinary provision for fore- 
closure in default of payment of either interest or principal. The trustée in 
this inortgage was the Boston Safe & Deposit Company. It is tlien averred 
that this old company entered into a contract with the city of Adrian to sup- 
ply it with water. In the performance of this contract, bitter disputes 
arose between the company and the city, -which resulted In a supplemental 
contract, made in November, 1887. It is then aveiTed that no interest was 
ever paid on the bonds of said old company, and that in March, 1888, the 
trustée under the mortgage instituted foreclosure proceedings in the circuit 
court for the Eastern district of Michlgan, and took possession, as mortgagee, 
of the property and worlss of the company, and continued to operate the 
same, and collect rentals and water dues from the city of Adrian and indi- 
vidual consumers until final foreclosure sale, in 1891. Petitioner then charges 
that neither the said old company nor the said mortgagee In possession had the 
means to malîe the extensions and improvements necessary to carry out the 
supplemental contract with the city, and that he was applied to, to furnish the 
money, and did supply the money, and proeured and constructed the necessary 
plant, machinery, and réservoirs, "under an arrangement with the said Boston 
Safe & Deposit Company," by which the money so supplied was to be a prefer- 
ential claim in the said foreclosure proceedings, and flrst paid out of the pro- 
ceeds of sale, and by which the costs of ail such additions and improvements 
were to be a flrst lien, not only upon the additions and improvements, but upon 
ail the property of the said old company, in . préférence to said mortgage so being 
foreclosed. It is further averred that this arrangement was submitted to the 
said circuit court, and was approved and sanctioned by a decree of date No- 
vember 6, 1890, ordering a sale of said mortgaged property, includlng the ad- 
ditions and improvements made by said Venner, and that out of the proceeds 
of sale the moneys so expended by said petitioner should be paid in préférence 
to the claJms of the mortgage bondholders. The cost of the said Venner 
plant, as fixed by said decree, was $41,217.18. In addition to this, petitioner 
avers that he fumished "to the master In chancery in said suit about $20,- 
000, with which to pay taxes and other necessary expenses, which sum was 
also agreed between said Boston Safe & Deposit Company and this inter- 
vener, to be also a lien prier to the said bond issue and a senior incumbrance 
upon said property. 

The pétition then proceeds as foUows: "(7) Prier to the mailing of the said 
decree in the said foreclosure suit in this court, and in anticipation of the sale 
which would be made under it, It was determined by ail parties concerned to 
reorganize the said mortgagor corporation, in order to refund the bonds at a 
lower rate of interest and to make provision to fund the interest which was un- 
paid, and to pay interest upon a new bond issue, which would take the place of 
the said former bond Issue; and tliereupon it was arrangea by and between 
this intervener and ail parties concerned that he should take up and carry 
through the said scheme of reorganlzation. (8) To that end, it was arranged 
that this Intervener should act as trustée and agent for ail parties concerned, 
and should buy In the said mortgaged property at the foreclosure sale in this 
court, and should convey It to a successor corporation, which should be or- 
ganized under the said chapter 84 of Howell's Statutes, which successor cor- 
poration should Issue two hundred twenty-year 6 per cent bonds, to be ex- 
changed for the old bonds, which were 7 per cent., issued by the original cor- 
poration to the extent of one hundred ànd forty-five, the remalning fifty-flve 
new bonds of the successor corporation to be used to provide funds to pay 
the said overdue Interest upon the issue by the original corporation, and to 
pay the interest upon the new bonds of the successor corporation until it 
should be In condition to pay interest out of earnings; and it was agreed that 
the said new bonds of the successor corporation should stand in the shoea 
of the old bonds of the original corporation with respect to being junior to 
the équitable lien of this intervener for the money representing that whicYi 
was supplied by him as aforesaid to make the mortgaged property of value, 
and to give it running power, and to enable it to perform its duties to the 
public, in accordance with the intent of the statute aforesaid." 

It is then averred that "this scheme of reorganlzation was substantlally 
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aecording to the reorganizlng provisions of the General Statutes of Michigan"; 
that articles of incorporation were duly drawn and signed, with same capital 
stocli as original corporation; that tlie subscribers to said capital "were mère 
dummies," having no intention or means to pay; and that "nothing was ever 
paid or intended to be paJd," ail parties regarding the new organization "as 
the same as the original"; and that no new corporation could be validly or- 
ganlzed, no new resolution having been passed by the council of Adrian, 
virhich the pétition clalms was an essential prerequlsite to the valid organiza- 
tion of any new waterworks corporation, under chapter 84,How. Ann. St.Mich. 
This new Company was organized July 24, 1888, and was ealled the Adrian 
Waterworks Company, but will hereafter, for brevity, be ealled the "New 
Company." It is then stated that, acting upon "the theory that the successor 
corporation was the original corporation," a new mortgage was made, the 
one now being foreclosed. It is stated that the only property held by the 
new Company when it made said mortgage was a pièce of land known as 
the "Lawrence Land," purehased and paid for by petltioner Venner, "not 
adapted for waterworks, and distinct from the actual waterworks of the 
original corporation, and never Tised or Intended to be used for waterworks." 
The mortgage thus made bears date August 1, 1888, and secured the issue 
of $200,000 in bonds heretofore more speciflcally described. It is then averred 
that In January, 1891, petltioner, "actiug as agent aud trustée for the original 
and successor corporations, and for both sets of mortgagees and bondhold- 
ers, thus carrying out the plan of reorganization, bid in ail the said water- 
works plant at the foreclosure sale by the Boston Safe & Deposit Company 
against the original corporation," for $127,000, and paid for same wltli the 
securities of the old company In part, and the remainder in money. and by 
receipting the master for the preferential sums allowed him under the decree 
of sale. The securities of the old company thus used, the pétition says, 
consisted In bonds and coupons secured by the foreclosed mortgage held by 
him "as trustée," having been procured in 1888 in exchange for the bonds of 
the new company. Two days after recelvlng a conveyance from the master, 
petltioner avers that, "to carry out the said plan of reorganization," he con- 
veyed the said property, by quitclaim deed, to the new company. He avers 
that "no considération was agreed to be paid by the successor corporation to 
this intei-vener, and no considération was actually paid by the successor cor- 
poration to this Intervener for the said property and franchises, because it 
was understopd by ail parties concerned that the said conveyance was a 
mère form to carry out the scheme of reorganization, and that the senior 
incumbrance of this intervener stlU remained upon the said property in the 
hands of the successor corporation receiving said quitclaim deed. The suc- 
cessor corporation took the said property and franchises conveyed to it by 
Intervener, chargea with this intervener's équitable lien and senior in- 
cumbrance; and when the said property and franchises passed under the 
Farmers' Loan & Trust Company's mortgage, if they did ever pass under 
said mortgage, they did so pass being so charged with the said senior In- 
cumbrance of this Intervener's senior incumbrance and équitable lien." 

Concernlng the bonds Issued by the new company, the petltioner states that 
the entire issue of bonds was received and disposed of by him. He says that 
they were placed in hls hands by the new company, "to be used in the pur- 
chase of the bonds of the original corporation, or In exchange for them and 
the overdue interest coupons thereupon, and also for the interest on the bonds 
of the successor corporation, whlch uses absorbed the entire issue of 200 
bonds; and the said bonds were so applied to the said uses by this inter- 
vener, and by no one else, and in conformity to the said plan of reorganiza- 
tion." Concernlng notice of the alleged agreements under which petitloner 
clalms to hâve acted, the pétition avers: "The said bondholders represented 
in this suit by the Farmers' Loan & Trust Company had full notice of ail the 
foregolng statements In this pétition of intervention— First, by their transac- 
tions with this intervener, who received every one of said bonds from the 
somplainant, and placed them where they are now held by exchange as 
aforesald; secondly, by the provisions of the governing statute hereinbefore 
referred to as chapter 84 of Howell's Statutes, and particularly of section 2 
and section 18; thirdly, by the recitations In the articles of incorporation 
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of the successor corporation hereto attached as Exhlblt A; fourthly, by the 
récitations in the mortgage Itself, executed by the successor corporation to 
the complainant in this cause; and, fifthly, by the decree in the sald fore- 
closure of the Boston Safe & Deposit Company, of record in this court, in 
the foreclosure against the original corporation. Sald notice Informed sald 
bondholders and sald complainant in this suit that the said bonds must be 
regarded as those of the original corporation, and must be held as junior to 
this intervener's incumbrance, or were otherwlse whoily vold, and not vaiid 
and subsistlng seeurities in the law. But the Intervener is advised and sub- 
mlts that notice was unnecessary." 

The claims of petltioner, as stated In an exhlblt flled as part of hls pétition, 
are as follows: 

Item No. 5. (Trustée.) Ail advanced by C. H. Venner $10,525 35 

Item No. 6. (C. H. V.) 43,738 29 

Includes interest to June 22d, 1891 $54,263 64 

Add Int. at 6 per cent, June 22d to Aug. 10, 1891 452 20 

Pald master in cash, Jany. 6th, 1891 12,700 00 

Interest on same, at 6 per cent, to Aug. lOth, 1891 453 00 

Pald master in cash, Aug. 7th, 1891 , 6,948 91 

174,817 75 

The prayer of the pétition was that the petltioner mlght Intervene and be- 
come a party to the suit, and that the sald Parmers' Loan & Trust Company 
and the Adrlan Waterworlîs Company should be required to answer and 
défend hls said claims, and that hls elalms should be declared a lien, superior 
in ranlî to that of the mortgage. Petltioner was admitted as a party, and 
both the Farmers' Loan & Trust Company and the Adrlan Waterworks Com- 
pany answered. The answer of the mortgagor company conceded the claims 
of Intervener, and admitted the trnth of ail hls averments. The Farmers' 
Loan & Trust Company, the mortgage trustée, put In Issue every substantlal 
averment, denled any agreement whatever wlth petltioner, and ail notice of 
his claim to either Itself or the bondholders secured under the trust to it. A 
vast amount of évidence was taken, and the whole case heard flnally upon 
the pleadlngs and proof by the circuit court, which, without a written opinion, 
denled ail relief to petltioner, and dlsmlssed hls pétition. 

Alfred Eussell, for appellant, Venner. 
Henrj M. Campbell, for appellee. 

Before TAFT and LUETON, Circuit Judges, and SEVEEENS, Dia- 
trict Judge. 

LUETON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

The claim of Venner is that he is entitled to priority of payment ont 
of the proceeds resulting from the foreclosure of the mortgage made 
by the Adrian Waterworks Company to the Farmers' Loan & Trust 
Company. He endeavors to maintain his claim to a lien superior to 
the mortgagees — First, upon the ground that in ail he did in respect 
to the improvement and enlargement of the old waterworks pîant 
at Adrian, as well as in the procurement of the decree of foreclosure 
in the old foreclosure case against the old company, wherein his claim 
was given préférence over the old 7 per cent, mortgage, he was acting 
as "the agent and trustée of the old and new company, of both mort- 
gagees, and both sets of bondholders." When he bought the property 
sold under the old foreclosure decree, and conveyed it to the new com- 
pany, he says he was acting still as the agent of ail parties, and un- 
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der a distinct agreement that his expenditures in procuring the title 
through the old foreclosure proceedings should be returned to him, 
and constitute a first lien upon the property of the new company su- 
perior to the mortgage made by that company. If Venner is to be 
accorded a lien and priority over the mortgagees of the Adrian Water- 
works, it must be either because he bas shown a valid contract and 
agreement for such lien between himself and the mortgagees directly, 
or by some one authorized under the circumstances to bind them, or 
some implied lien in the nature of a vendor's lien, which arose ont of 
the facts and circumstances of the transaction, and which takes pre- 
cedence over the mortgage. 

First Was there any contractual lien? The claim that the new 
and old corporations are identical légal entities, the former being 
nothing more than the latter under a change of name, cannot be sus- 
tained as to third parties who are bona flde holders of the securities 
of the new company. What occurred was in one sensé a reorganiza- 
tion, But the new corporation is legally a new and distinct corpora- 
tion. New articles of incorporation were subscribed, and a new cor- 
porate organization perfected. That the new company was formed 
for the purpose and in the expectation of acquiring, through purchase, 
the property and franchises of the old waterworks company, and that 
it did finally become the owner of that property and the franchises of 
the old company, dœs not affect the distinctness of the new corpora- 
tion. That bond'holders of the old company exchanged their securi- 
ties for bonds of the new company, does not affect the question. By 
such exchange they ceased to be creditors of the old and became credit- 
ors of the new. That the stock subscribed in the new company was 
subscribed by persons who neither expected nor were able to pay their 
subscriptionsi, was a fraud upon the public, as well as upon the credit- 
ors of that company; but it does not affect the fact of incorporation 
as to those who dealt with it as a corporation. Neither do we flnd 
any organic difficulty in its organization, growing'out of chapter 84, 
How. Ann. St. Mich. The original action of the city council, in 1883, 
stood unrepealed when the company was organized. That conferred 
no monopoly upon the old company. If that company was unable 
to go forward and supply the city with water, we see no diflBculty in 
a new company being organized to take over its contract and fran- 
chises in the way this company proposed to do. Neither the new 
company, nor its mortgagees, were parties to the old foreclosure suit, 
and neither were bound by the decree giving to Venner a lien or estab- 
lishing his debt, unless they were under some contract and relation 
to Venner by which he was, in fact, their agent or trustée in ail that 
he did in that cause, or unless the property acquired by the new com- 
pany through Venner's conveyance was, at the time the title was ob- 
tained, subject to some lien in his favor, which is equitably entitled 
to precedence over the mortgage. The évidence wholly fails to 
establish the contention that Venner was the agent or trustée of 
either the trustée under the mortgage of the new company, or of the 
bondholders secured by that mortgage. That Venner advanced mon- 
eys to make additions to the plant of the old company at the request 
of the Boston Safe & Deposit Company, under an agreement that thèse 
80 F.— 23 
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additions and improvements should be added to the plant and prop- 
erty of the old company, and that such advances sÛould be repaid 
ont of the proceeds of foreclosure, may be conceded. The decree in 
the old case settled that, and ail the parties to the suit in which that 
decree was pronounced are bound by that decree. But a foreclosure 
occurred under that decree. Venner beeame the purchaser at a priée 
more than sufficient to, repay himself for ail advânces, as well as to 
pay ail sums entitled to priority over him, and ail taxes and other 
charges against the property entitled to préférence over the indebted- 
ness secured under the old mortgage. It may be conceded that no 
part of the claim of Venner was actually paid to him in money; But 
Venner applied that which was due him out of the proceeds of sale, 
as well as that which was due to him as the "agent or trustée" for the 
new company, towards the satisfaction of his own bid, paying in 
money only such part of the priée as was necessary to meet the costs 
and expenses of the cause and of the trustée, and that which was due 
to other creditors, including taxes due on the foreclosed property. 

Obtaining a clear deed to the property, he at once conveyed it by a 
deed, which contained no warranty, and reserved no lien for his own 
securityj to the new company. He says he made this deed as a mère 
matter of form, in order to carry out the original scheme of reorganiza- 
tion, and thàt "ail parties" understood that the lien which had been 
declared in his favor by the decree of foreclosure in the old case should 
continue and remain a first lien, and rank superior to the mortgage 
lien of the new company. If by "ail parties" Mr. Venner intends to 
include the trustée and bondholders of the mortgage of the new com- 
pany, he is not supported by the évidence. Neither the trustée under 
that mortgage nor the holders of the bonds of the new company were 
consulted about any of his proceedings, and gave no consent to any 
of his claims, directly or indirectly. But it is said that the existing 
mortgage of the new company did not include the property thus deeded 
to the mortgagor, and that, to affect this property by that mortgage, 
a supplemental mortgage was necessary, which was never made. As 
a corollary from this, appellant says that it is only necessary to show 
an agreement for a lien between the new company and Venner, or 
such a state of facts as will give rise to an implied vendor's lien good 
against the new company in order to entitle him to the relief he seeks 
as against the property not included in the mortgage. The founda- 
tion of this argument fails. No supplemental mortgage was neces- 
sary. There is an after-acquired property clause in the mortgage, 
by virtue of which the property was subjected to the lien of the mort- 
gage. That mortgage, after reciting that the object of the mortga- 
gor was to issue bonds to raise money to buy the property and plant 
of the Adrian, Mich., Waterworks, and the procurement of such ad- 
ditional property and plant as should be necessary to enlarge that 
plant, sets out the resolution of the stockholders authorizing the mak- 
ing of the instrument, and directing that a mortgage be made "of ail 
its property, real, personal, and mixed, income and choses in action, 
* * * both that which it now owns and ail that which it may 
hereafter at any time, until the payment and discharge of the whole 
of said indebtedness, principal and interest, in any place, acquire." 
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The conveying clause of the mortgage is in accord witb thîs direction 
and authority. It conveys by description certain lands, "and ail its 
privilèges, franchises, easements, choses in action, estate, property, 
real and personal, efifects, and assets, which the said first party now 
has, or at any time hereafter during the existence of this mortgage 
acquire, whether or not the same be mentioned herein." It is true 
that there is a subséquent covenant for further assurance by which 
the grantor became bound upon demand to exécute such other and fur- 
ther deeds, assignments, or supplementary mortgages as might be 
necessary to carry into effect the objects of the mortgage. No de- 
mand was ever made for such other or further conveyances. But the 
présence of this covenant did not defeat the usual and proper effect 
of an after-acquired property clause, which opérâtes as an executory 
agreement, and attaches itself to the property when acquired. 

But it is insisted that, if the property did pass under the mortgage 
under its after-acquired property clause, it did so subject to a lien in 
favor of Venner, to secure him as the vendor of the property, in the 
payment of its purchase price. If the mortgagor had no title, légal 
or équitable, until Venner made his deed, and the property passed 
under the mortgage only by virtue of the after-acquired property 
clause thereof, and there was a valid subsisting lien thereon for pur- 
chase money due Venner, it may be conceded that such vendor's lien 
would continue a prior and superior lien to the mortgage, although 
actually subséquent thereto in point of time. Irrigation Co. v. Gar- 
land, 164 U. S. 1-16, 17 Sup. Ct. 7; Harris v. Bridge Co. (decided at the 
présent term of this court) 90 Fed. 322. This is the aspect of this 
case which, apparently, has most merit, and has been most pressed 
upon us as affording ground for a decree enforcing a lien in appellant's 
favor. The lien of a vendor is a mère créature of equity. It rests 
upon the principle that, when one gets the estate of another, he ought 
not to keep it without paying the considération. Chilton v. Braiden's 
Adm'x, 2 Black, 458; Gold Mines v. Seymour, 153 TJ. S. 509, 14 Sup. 
et. 842. Since the implied lien of a vendor is only permitted as a 
security for the unpaid purchase price, it is incumbent upon appellant 
to show that that which is due him f rom his grantee, the Adrian Water- 
works, is in fact the purchase price of the conveyed property, for the 
implied lien of a vendor will not arise ont of any gênerai indebtedness 
or other liability at large. 3 Pom. Eq. Jur. § 1251. Neither will 
such an implied lien be enforced when it would operate as a means of 
déception or in préjudice of good faith to those affected by it. Mc- 
Gonigal v. Plummer, 30 Md. 422. 

Tested by thèse principles, we reach the conclusion that the con- 
sidération for the conveyance made by appellant to the mortgagor cor- 
poration does not constitute such a considération as to give rise to 
such an équitable lien as should be enforced to the préjudice of thp 
mortgagees of his grantee. This conclusion we reach chiefly by rea 
son of the relation of Mr. Venner to the mortgagor company, and hi» 
active connection with the negotiation of the bonds of that company 
In the first place, Venner and the new company, his grantee, are 
equitably and substantially identical. He organized it. The stock 
subseribers are styled by his counsel as mère "dummies," who never 
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intendefl to pay, and were not able to pay. That stock, when issued, 
was ail transferred to him. He conceived the scbeme of an issue of 
bonds by his company to be used in acquiring tbe property and plant 
of the old company, and certain additions to that plant, wbich he was 
then in the course of procuring, under an agreement with the mortgage 
trustée of the old company. Having no property which could be 
made the basis of a mortgage, he bought a useless pièce of land for 
|5,000, and conveyed it to this new child of his loins. That property, 
confessediy worthless for waterworks purposes, is conveyed with 
much flourishing of phrases touching water rights, etc., and was the 
sole property actually owned by the mortgagor, or described or con- 
veyed in the mortgage to the Farmers' Loan & Trust Company, for 
the purpose of securing an issue of |200,000 of the bonds of the new 
company. Resting only upon that as security, the bonds were worth- 
less, and this Venner knew. Substantial security could only be given 
to them by using them to purchase the plant of the old waterworks 
company and the additional plant which he had already planned when 
thèse new bonds were issued. That this was to be the use made of 
thèse bonds appears upon the face of the mortgage. That instru- 
ment recited that $130,000 was needed to purchase the plant, prop- 
erty, and franchises of the old Adrian, Mich., Waterworks, and 
150,000 to procure additional property and plant to be added to that. 
Turning to the original resolution, passed by the "dummy" stockhold- 
ers, authorizing this mortgage, we find that this new or additional 
plant to be purchased is described as one in course of construction by 
Venner. Thus, the mortgage contemplated that thèse new bonds 
were to be used to secure a property and plant which should pass 
under the mortgage through the after-acquired property clause thereof 
so soon as acquired, and that such other and further deeds, assign- 
ments, or supplemental mortgages should be made as would give 
full effect to the declared purpose of securing thèse bonds upon the 
property to be thus acquired, with thé proceeds of the bonds secured 
thereunder. This mortgage was made August 1, 1888, three years 
before he conveyed thèse identical properties to that company. Ail 
of thèse bonds came to Venner's hands, and were disposed of by him. 
He was a banker, a member of the ûrm of G. H, Venner & Co., engaged 
in business in Boston, Mass. At that time, and for some time there- 
after, he stood high in financial circles. His recommendation of a 
bond made . it "go," gave it standing, and secured buyers. He had 
floated the bonds of the old company, and had maintained their stand- 
ing by "taking up" the interest coupons through his bank, either with 
his ovfn means or that of another equally interested in maintaining 
their market value, Thus related to the old bonds, he undertook to 
negotiate the new. He says that the company placed thèse latter 
bonds in hi^ hands, to be used in exchange for the bonds and "over- 
due coupons" of the old company, and to pay himself for the Law- 
rence land, and to provide means for the payment of interest upon the 
new bonds as coupons should mature, and that thèse uses bave en- 
tirely consumed them, leaving himself unpaid for part of the cost 
of the property of the old company and of his additional plant. 
Great weight must be attached to the substantial oneness of Ven- 
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ner and the new company. It will not do, under the facts of this 
case, for Venner to say that the new company had a right to détermine 
the purposes to which its bonds should be applied. Any diversion of 
thèse bonds from the declared purposes of the mortgage, and to the 
préjudice of the purchasers of thèse bonds, -would be in bad faith to 
them. Its action was his action. The circumstances nnder which 
thèse bonds were negotiated by Venner, and a substantial identity of 
Venner and the mortgagor, place both under the highest obligations 
to acquire, with their proceeds or by their use, the properties which, 
according to the resolutions of the stockholders and directors as re- 
cited in the mortgage, were to be acquired by means of the bond issue 
of the mortgagor company. Through the honest and faithful use 
and application of thèse bonds or proceeds, the security which the 
mortgage contemplated could hâve been acquired subject to no lien 
superior to the lien of the mortgage. Chief among the circumstances 
bringing Venner under this obligation were his représentations to 
those who obtained their bonds from him, either by exchanging old 
bonds for those of the new company, or who bought such bonds out- 
right. 

To induce holders of the old bonds to give them in exchange for the 
bonds of the new company, he is shown by the testimony of many 
witnesses to hâve represented that they were "good bonds," resting 
on "good security," "were a first mortgage," and "better bonds than 
the old bonds." Like représentations were made to purchasers, and 
such confidence was placed in his honor and integrity that thèse bonds, 
worthless as they were in respect to a then-existing security, were 
in many cases sold by him at a premium. His statement that he ex- 
plained to such persons that his claim for advances then made or to be 
made by him, in the procurement of the additional plant, would con- 
stitute a lien superior to that of the mortgage, is unconfirmed, and is 
incredible. Such persons as now hold the bonds under foreclosure, 
who hâve been examined, flatly contradict him, and say that he repre- 
sented the bonds as "a first mortgage" and a good security, and said 
nothing as to such a claim in his own favor. It may be conceded that 
the persons taking thèse new bonds are chargeable with constructive 
notice of ail which would hâve appeared by an examination of the re- 
corded mortgage. This constructive notice would not, however, de- 
feat his liability to ail who relied upon his représentations, without 
personally seeing to the character of the security actually provided 
by the mortgage. 

But, if the purchasers had constructive notice that the mortgagor 
did not, at the date of the exécution of the mortgage, own any property 
othér than the valueless Lawrence land, they also had notice that the 
mortgage was made for the purpose of securing bonds to be used in 
acquiring the plant and property of the old company and the additions 
thereto being made in order to enlarge that plant, and that thèse 
properties, when acquired, would pass under the mortgage by virtiie of 
its after-acquired property clause. That this use should be made of the 
new bonds or their proceeds they had a right to expect. Venner's re- 
lation to the mortgagor company, and his own représentations to those 
who took from him thèse bonds, were such as to make it inéquitable 
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that he should do or permit anything which would defeat the purposes 
of the mortgage or conflict witli his own statements that the bonds 
would be a flrst lien and the mortgage a good security. He cannot, 
under the drcumstances of this case, be heard to set up any secret 
contract or agreement between himself and the mortgagor which would 
defeat the reasonable expectations of those who took thèse bonds upon 
his recommendation. Neither should he, by his conduct, be suiïered 
to profit personally by any diversion of thèse bonds or their proceeds 
from the objecta to which both the mortgagor and himself were bound 
to dévote them. Let us see how he disposed of the bonds so issued to 
hùn. One hundred and twenty of them he used in exchange for a like 
number of the bonds of the old company. That was within the 
purpose of the mortgage. This leaves 80 to be accounted for. 
Thèse, he says, were applied in paying himself for the Lawrence land 
some |5,000. This was not permissible. That claim constituted no 
lien, and was but a gênerai debt against the company, and cannot be 
discharged out of the fund which should hâve been applied so as to 
enlarge the security of i^ie mortgagees. He applied about $20,000 in 
the payment of interest upon the new bonds. This was a diversion. 
His claim for money so advanced to the new company is a claim not 
in the nature of a vendor's lien, and he cannot be allowed to displace 
the lien of the mortgage by diverting the bonds in his hands to repay- 
ing himself for such expenditures. He says he used some $57,000 in 
purchasing from himself overdue coupons detached from the bonds of 
the old company. If the coupons were, in fact, unpaid, they were a 
proper outlay of the bonds of the new company, for interest was pre- 
ferred over principal under the mortgage of the old company, and 
they would be preferential claims to be used in acquiring the mort- 
gaged property of that company. But, under the circumstances of 
this case, we think it incumbent upon Venner to establish in the 
clearest way that thèse coupons were a valid and subsisting lien, en- 
forceable under the old mortgage. Thèse coupons matured between 
July 1, 1883, and July 1, 1888. More than half of them are punched, 
the usual way of canceling a paid coupon. Thèse punched coupons, 
aggregating about |30,000, were obtained by "Venner from one S. E. 
Wiley, in 1889. Wiley does not remember the détails of the trans- 
action. He says his books would show, but declined to produce his 
books or a statement therefrom. Thèse were transferred to Venner 
on a settlement between them, and that is ail he will tell about it. 
Wiley says he furnished the money to G. H. Venner & Go. to "pur- 
chase" the maturing coupons of July 1, 1883, to July 1, 1886, and in 
that way became the owner. Wiley was deeply interested in main- 
taining the crédit of bonds of the old company. He was the old com- 
pany in substance. He held ail, or nearly ail, of its stock. He built 
its Works, presumably for its bonds. Venner, too, was interested in 
maintaining the crédit of the old bonds for a time at least. He had 
fioated them, and says he furnished the means to "buy" coupons when 
Wiley ceased to do so. So far as thèse punched coupons are con- 
cerned, they must be ignored. The presumption that they were paid 
is so overwhelming that we shall not deal longer with them. Farm- 
ers' Loan & Trust Go. v. lowa Water Go., 78 Fed. 881; United Water- 
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Works Co. V. Farmers' Loan & Trust Ck)., 49 U. S. App. 493, 27 C. G. A. 
92, and 82 Fed. 144. 

As to the remainder, the presumption of payment arises only from 
the circumstances under which Venner acquired them. The évidence 
in this record from such holders of the old bonds as hâve been exam- 
ined leaves no doubt in our minds that the original holders of none 
of thèse coupons "cashed" over the counter of C. H. Venner & Co. 
understood that they were selling them, or that they intended to sell 
them. The persons thus testifying constitute a considérable per 
cent, of the original holders of thèse old bonds. They say they had 
no intent to sell, and supposed the coupons were being paid. In 
some instances their maturing coupons vs^ere deposited for collection 
with the bank of the holder; in others, they were presented for pay- 
ment over the counter of C. H. Venner & Co., and paid, as they sup- 
posée!. Ail of the original holders of such coupons hâve not been 
examined. Many are unknovyn. But enough hâve testifled to es- 
tablish the manner in which C. H. Venner & Co. were accustomed to 
"take up" thèse coupons. The évidence is sufScient to overturn the 
direct évidence of Venner that he bought them from the holders. It 
is not probable that such holders would sell their coupons. Under 
the mortgage, coupons were preferred to the principal of the bonds. 
Thus, the value of the common security was being ail the time dimin- 
ished, so far as it was intended to secure the principal of the bonds, 
by every sale of an interest coupon by the holder of the bond from 
which it was detached. 

It may be true, as stated arguendo by Justice Strong in Ketehum 
v. Duncan, 96 U. S. 659-662, that: 

"Interest coupons are instruments of a peculiar character. The title to 
them passes from hand to hand by mère delivery. A transfer of posses- 
sion is presumptlvely a transfer of title. And especially Is this true when the 
transfer is made to one who is not a debtor, to one "who is under no obliga- 
tion to receive them or to pay them. A holder is not warranted to believe 
that such a person Intended to extinguish the coupons when he hands over 
the sum called for by them, and takes them into bis possession. It is not 
in accordance with common expérience for one man to pay the debt of 
another, without receiving any benefit from his act." 

But it is equally true that mortgages preferring interest over prin- 
cipal afford peculiar facilities to those connected with failing corpora- 
tions to obtain most unjust advantages over the holders of bonds, by 
the pretended purchase of coupons which the bondholder would not 
part with, to the préjudice of his bond, if he had known that the 
transaction by which his coupon was "cashed" was not a payment, but a 
sale. It is therefore a sound principle of law that the holder must 
intend a sale, and consent to a sale, and a mère tramsfer of title, when 
he parts with such preferred coupon, or the transaction will be treated 
as a cancellation and payment. The true doctrine is that announced 
in Ketehum v. Duncan, supra, that "it is essential to a sale that both 
parties should consent to it," and that "where a sale with payment 
is prejudicial to the holder's interest, by continuing the burden of the 
coupons upon the common security, and lessening its value in référ- 
ence to the principal of the debt, the intent to sell should be clearly 
proven." To the same effect are Farmers' Loan & Trust Co. v. lowa 
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Water Oo., 78 Fed. 881, a^id United Waterworks Co. T. Farmer^ 
Loan & Trust Co., 49 U. S. Àpp. 493, 27 C. C. A. 92, and 82 Fed. 

The facts pf the case bring it closely within Wood v. Safe-Deposit 
Oo,, 128 U.- S. 416, 9 Sup. Ct. 131. In this case, as in the case cited, 
there is much to lead one to believe that it was to the interest of 
both Wiley and Venner to apparently sustain the crédit of the old 
bonds, and much to indicate that while doing so they were both se- 
cretly preparing to wreck the old company when the time should be 
ripe. We may say of Venner, touching the whole séries of his deal- 
ings with, thèse two companies and their mortgagees, as was said by 
Justice liimar in Wood v. Safe-Deposit Ck>., supra: 'It looks very 
much as if he had dug a pit, and was anxiously keeping the pathway 
to it in good order." Into this pit he has fallen, and must there lie. 
It would' be grossly inéquitable to sutfer him, upon the évidence in 
this record, to apply the funds in his hands to the purchase from him- 
self of coupons obtained as he obtained thèse, when, by applying those 
funds as good faith required him to do, he could hâve discharged any 
and every obligation to himself growing out of his expenditures in the 
procurement of the property,. which he and his company were under 
obligation to do. This claim is so tainted with fraud, and so incon- 
ceivàible, as respects the mortgagees of the new company, that we 
hâve Bo hésitation in aflSrming the decree of the circuit court. 



McRAB ▼. BOWEES DEBDGING CO. 
(Circuit Court, D. Washington, W. t». November 23, 1898.) 

L Taxation^Bitus of PkopkhtY'— Dbbdges. 

Dredges, having no propelUng power, and not deslgnated for use tn the 
carrying trade, nor entitled to enroUment and registry, though employed 
to do work intended to aid navigation and commerce, and although they 
are vessels subject to maritime liens, are not Instruments of Interstate 
or foreign commerce, and may be subjeeted to taxation In a state other 
than that of the résidence of their owners, when kept and employed in 
such state wlthout an intention to remove them theref rom at any deflnite 
time; and such vessels are taxable in the state of Washington, under the 
last clause of section 1666, 1 BalUnger's Ann. Codes & St., providing that 
"ail boats and small craft not requirçd to be registered must be assessed 
In the coujity where the same are kept." 

2. Samb— Collection of Tax àgainst Insolvent Corporation. 

A tax collector cannot dlstraln property of an Insolvent corporation In 
the hands of a recelver of a court of equlty whlch has taken charge of the 
Insolvent estate for distribution, but the claim for taxes must be proved 
like other claims, and will be allowed and pald as a preferential debt 

Hearing on pétition of the receiver to enjoin proceedings for the 
collection of taxes on property of the défendant, an insolvent cor. 
poration. 

T. D. Powell, for receiver. 
Walter S. Fulton, for King County. 

HANFORD, District Judge. This case has been heard upon the 
pétition flled by the receiver of the Bowers Dredging Company, pray- 
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ing for a perpétuai injunction against the treasurer of King county, 
to restrain Mm from taking proceedings to collect taxes for the 
jears 1896 and 1897, assessed and levied against the Bowers Dredg- 
ing Company, as owner of certain personal property, consisting of the 
dredges or vessels called the "Anaconda" and the "Python," with 
their equipments, and a steam tugboat, which vessels were at the 
time of assessing for taxes in said years employed in executing a large 
contract in the harbor of the city of Seattle, in King county, which 
would, in the ordinary course of such work, require several years for 
its completion. The argument and contention on the part of the re- 
ceiver are that the Bowers Dredging Company is an Illinois corpo- 
ration, and therefore subject to be taxed for and on account of its 
Personal and movable property only in the state of Illinois; that this 
court has decided that said dredges are vessels to which maritime and 
statutory liens may attach, and that they are subject to process in 
rem in suits within the jurisdiction of a court of admiralty; that they 
were designed to be navigated from place to place, wherever required 
for use in dredging harbors and waterways, and doing similar work 
in aid of commerce and navigation, and therefore hâve no situs other 
than their home port, or the place of résidence of their owner. 

At the outset I wish to make it clear that the ruling of this court 
sustaining the claims of employés and other creditors to preferen- 
tial rights by reason of liens upon the dredges falls far short of placing 
the dredges in the class of ships or vessels intended for service as 
common carriers, and subject to the laws of the United States relat- 
ing to inspection, registration, enrollment, and navigation of vessels 
employed in commerce. The décision of the court (McBae v. Dredging 
Co., 86 Fed. 344), rests upon the proposition that canal boats, barges, 
dredges, and varions other floating structures without masts, sails, 
propelling machinery, or steering apparatus, but designed to carry 
burdens afloat, and to be employed in aid of commerce and naviga- 
tion, are vessels to which maritime and statutory liens may become 
attached, and that they are subject to the process of courts of ad- 
miralty for the enforcement of such liens, notwithstanding the lack 
of rigging and appliances essential to make an independent, seagoing 
vessel entitled to be registered or enrolled. The dUïerence between 
registered, enrolled, and licensed vessels and any nondescript craft 
not entitled to be registered, enrolled, or licensed is important, for the 
reason that the revenue law of this state plainly recognizes a différ- 
ence, classifies vessels with référence to it, and provides a différent 
rule for the assessment and taxation of registered, enrolled, and 
licensed vessels from the rule applicable to vessels not entitled to be 
registered, enrolled, or licensed. Section 16C6, 1 Ballinger's Ann. 
Codes & St., reads as follows: 

"Sec. 1666. The personal property of express, transportation and stage 
companies shall be listed and assessed in the county where the same is 
usiially Itept. Ail vessels of every class which are by law required to be reg- 
istered, licensed or enrolled, must be assessed and the tax thereon paid only 
in the county where the owner, or managing owner or agent thereof résides: 
provided, that such interest shall be taxed but once. Vessels registered. 
licensed or enrolled out of, and plying in whole or in part in, the waters of 
this state, the owners, managing owners or agents of which réside in this state, 
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mpst be asaessed In this state, and In the county in wbkh the owners, man- 
aging io-wnere or agents réside, to the value of the respective share or shares 
owhed by sald person or persons. AU beats and small craf t not requlred to 
be registered must be assessed In the county where the same are kept." 

As to the first class, the law is that only the interests of résident 
"owners, managing owners or agents" shall be taxed, and that only 
in the counties within whieh such owners, managing owners, or 
agents réside. The intent is manifest to ' exempt from taxation 
registered, enrolled, and licensed vessels owned wholly by nonresi- 
dents, and aiso the partial interests owned by nonresidents in vessels 
which are partly owned by citizens. But thèse dredges belong to 
another class, which, by the last clause of the section, is made subject to 
taxation in the county where kept. Is there any rule of law or reason 
which requires the court to hold that this statute is not applicable 
to vessels of this class, when owned by a citizen or corporation of 
another state? The légal action that a man's personal property is 
deemed to be where the owner is, does not control; for it is well 
settled that bands of cattle, stocks of merchandise, and ail such mov- 
able property, may be taxed in the state in which it is kept, although 
the owner résides elsewhere. Hoyt v. Commissioners, 23 N. Y. 224, 
and cases cited. The rule that the property of nonresidents cannot 
be taxed while in transit is not applicable hère; for it has been 
decided by the United States circuit court of appeals for the Ninth 
circuit, in the case of State Trust Co. v. Chehalis Co., 24 C. C. A. 
584, 79 Fed. 282, that, to be exempt under that rule, property must 
be actually in transit, bv "there must be at least an intention and 
flxed purpose to remove it within a reasonable time." A purpose to 
remove it at any time in the future when it may suit the owner's 
convenience is not sufBcient. 

Only one other ground of exemption remains to be considered. The 
suprême court has held in Hayes v. Steamship Co., 17 How. 596, and 
in Morgan v. Parham, 16 Wall. 471, that vessels engaged in Interstate 
commerce are taxable only at their home ports, and that other states, 
at whose ports such vessels call to discharge or receive freight or 
passengers, either regularly or casually, hâve no dominion over them 
to tax them. Upon this last proposition and thèse cases the argu- 
ment in behalf of the receiver mainly rests. In both cases stress was 
laid upon the facts that the vessels were registered and were ocean- 
going ships, employed in interstate commerce. The pith of the déci- 
sions is found in the last sentence of the opinion by Mr. Justice 
Hunt in Morgan v. Parham, in which he said that the taxation of 
vessels so employed "is an interférence with the commerce of the 
country not permitted to the states." It is my opinion that thèse 
dredges, although employed to do work intended to aid navigation 
and commerce, are not instruments of interstate or f oreign commerce ; 
and for that reason the two cases referred to are not in point, and do 
not sustain the argument that the statute of this state which subjects 
this class of property to taxation in the county where kept is an 
attempted exercise of poWer by the state which the fédéral consti- 
tution forbids. This case bears a much doser analogv to Adams Exp. 
Co. V. Ohio State Auditor, 165 U. S. 194-255, 17 Sup. Ct. 305, in 
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which the suprême court aflQrmed thé constitutionality of tlie law 
of Ohio providing for the taxation of telegraph, téléphone, and ex- 
press companies doing business in that state. In the opinion of the 
court, by Chief Justice FuUer, a Une of suprême court décisions is 
cited, air holding that the property of railroad, telegraph, and sleep- 
ing-car companies in the several states through which their Unes or 
business extend might be valued as a unit for the purposes of taxation, 
a,nà that a proportion of the whole, fairly and properly ascertained, 
might be taxed by each particular state in which the corporation 
has property or does business. If this décision does not overrule 
Hayes v. Steamship Co. and Morgan t. Parham, it at least draws a 
plain distinction between vessels afloat and having no other situs 
than their home ports, and property which must be stationary or be 
kept at one place when in use, and it is therefore of controlling au- 
thority in this case. 

The steam tugboat which was assessed as property of the Bowers 
Dredging Company was not owned by the company, and the tax lien 
upon it has been foreclosed by a sale of the boat under admiralty 
process. Therefore the receiver cannot lawfully pay.that tax out of 
any assets in his hands. The tax collecter cannot distrain or seize 
any property of the insolvent corporation while it is in the receiver's 
custody, and so the injunction prayed for will be granted; but the 
order to be entered will direct the receiver to pay the amount of taxes 
levied upon the dredges as a preferential debt, in conformity to the 
rule that, when a court of equity takes the entire estate of an in- 
solvent into its custody, it will marshal the assets, détermine the prior- 
ities, and distribute the fund to the creditors or others whose rights 
hâve been established. 



CHICAGO, M. & ST. P. RY. CO. v. TOMPKINS et al. 
(Circuit Court, D. South Dakota. July 6, 1898.) 

1. Carkibhs— State Régulation of Rates— Cokstitutionalîty. 

A state having lawful authority, elther by législative enactment or 
through a commission, to establish rates and fares for the carriage of 
frelght and passengers between pointa wlthin its limits, rates and fares 
so established are prima facle lawful and valid, and, to authorize a court 
to interfère wlth their enforcement, it must be shown beyond a reason- 
able doubt that such enforcement will resuit in depriving individuals or 
corporations affected thereby of their property without due process of law 
or of the equal protection of the laws. 

2. Samb— Indbbtedness of Railroads. 

The power of a state to establish rates and fares for the carriage of 
freight and passengers within Its jurisdiction cannot be destroyed by the 
sum which a railroad company may be pleased to charge to the operating 
expenses of its road in the state or the amount of Indebtedness it may bave 
created on such road. 
8. Samb— Basis for Computation of Local Earnings. 

Under the rule announced by the suprême court in Smyth v. Ames, 18 
Sup. et. 434, 169 U. S. 546, that, in fixing its schedule of rates and fares, 
a state cannot charge against a railroad company its Interstate earnings, 
the only method of arrivlng at a true and just valuation upon which to 
figure local earnings is to ascertain what per cent, the local earnings con- 
stitute of the gross earnings of the road in the state, and to talie the 
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. same per cent, of the total value of Its property In the stateas the cap> 
Ital Which Is Invested to produce the local eamlngs. 

4. BaMÉ— CONSTITUTIONALITY OF StATK TARIFF RaTES. 

Where a computation based upOn the évidence shows that the gross 
local earnings of a raiiroad for thfe four preceding years, under a sched- 
ule of rates and tares proposed to be put into efCect by the state, would 
hâve l)eén from 12 to 18 per cent, upon the value of the property used 
to produee such earnings, varying In the différent years, a court cannot 
say, beyond a reasonable dbubt, that such schedule is unconstitutional, 
as deprlvlng the company of Its property wlthout due process of law. 

Thia is a suit in equity by the Chicago, Milwaukee & St. Paul Eail- 
way Company against William H. Tompkins, W. T. La Follette, and 
Alexander Kirkpatrick, constituting the board of raiiroad commission- 
ers of the state of South Dakota. 

George E. Peck and A. B. Kittredge, for complainant. 
T. H. NuU and W. O. Temple, for défendants. 

CAELAND, District Judge. The above-entitled action has been 
submitted upon pleadings and proofs. The object of the action is to 
perpetually restrain the défendants, as raiiroad commissioners of the 
state of South Dakota, from putting in force a certain schedule of 
rates and f ares made by them on the 26th day of August, 1897, pre- 
scribing tte rates and fares to be charged. by common carriers within 
the state of South Dakota for the carriage of passengers and freight. 
At the time of the filing of the bill, a temporary injunction was issued, 
and the défendants hâve, in the meantime, been restrained from put- 
ting inïo effect the schedule referred to. The testimony that has 
been reported by the examiner is quite voluminous, consisting of 
about 1,000 pages of printecl matter, but the testimony which must 
really décide this case is net of great length. 

In the flrst place, it is proper to state, briefly, the prineiples of law 
which hâve been established by the suprême court of the United States 
for the guidance of this court in deciding actions of this character. 

In Smyth v. Ames, 169 U. S. 526, 18 Sup. Ct. 426, the suprême court 
déclares the foUowing prineiples of law to be settled: 

"(1) A raiiroad corporation is a person, within the meaning of the four- 
teenth amendment declarlng that no state shall deprlve any person of prop- 
erty wlthout due process of law, nor deny to any person within its jurisdie- 
tlon the equal protection of the laws. 

"(2) A state enaetment, or régulations made under the authority of a state 
enactroent, establishing rates for the transportation of persons or property 
by raiiroad, that will not admit of the Carrier earning such compensation as, 
under ail the clrcumstances, is just to It and to the public,: would deprive such 
carrier of its property without due process of law, and deny to it the equal 
protection of the laws, and would theref ore be répugnant to the fourteenth 
amendment of the constitution of the United States. 

"(3) While rates for the transportation of persons and property within the 
limits of a state are primarily for its détermination, the question whether 
they are so unreasonably low as to deprive the carrier of its property without 
such compensation as the constitution secures, and therefore without due 
process of law, cannot be so concluslvely detsrmined by the législature of the 
state, or by régulations adopted under its authority, that the matter may not 
become the subject of judicial Inquiry." 

In approaching the considération of this case, guided by the above 
prineiples of law, the court fully appréciâtes the diiHculty and em- 
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barrassment which surround the décision of a question where it is 
sought to liave the court déclare the législative action of a state un- 
constitutional, and where the décision of the facts involved requires 
the exercise of knowledge with which. courts of justice are presumed 
to hâve but little acquaintance. 

It is now settled law that a state, by législative enactment, may 
directly itself, or through a board of commissioners, establish rates 
and fares for the carriage of freight and passengers between points 
within its limits. This being an exercise of lawful législative au- 
thority on the part of the state, ail acts in pursuance thereof, either 
by the state directly or by its commissioners, must be presumed, until 
the contrary clearly appears, to be within the législative authority 
and valid. It necessarily follows, also, that when a board of rail- 
road commissioners, authorized by a law of the state to âx rates and 
fares for the carriage of freight and passengers within its limits, 
fixes those rates, that those rates and fares are prima fade reasonable 
and just. It is also provided, by the act of the législature under 
which the défendants are claiming to act, that the rates and fares 
established by them, or any schedule of such rates and fares, shall be 
prima facie évidence that the rates are reasonable and just, in any 
controversy where they shall come in question. It thus appears that 
the burden of proof is upon the complainant to establish, beyond 
a reasonable doubt, that the rates and fares which the défendants are 
seeking to put in force will, if lawfully made and promulgated, resuit 
in the taking of complainant's property without due process of law, 
or will deprive the complainant of the equal protection of the law. 
In other words, the complainant must show the court that the acts 
of the défendant commissioners are unconstitutional, as being in con- 
flict with the constitution of the United States. 

While it is true that the législature of a state may not, under its 
power to regulate rates and fares for the carriage of freight and pas- 
sengers within its limits, deprive the complainant, or any other per- 
son or corporation, of its property without due process of law, or de- 
prive it, or any other person, of the equal protection of the laws, 
it is also equally true that this court has no power or authority, 
given by statute or common law, to flx rates and fares for the carriage 
of freight and passengers upon the complainant's Unes, or to revise 
in any manner rates established by the défendants as railroad com- 
missioners. The court only has the power and jurisdiction to dé- 
clare acts of the législature, or of the board of railroad commission- 
ers performed in pursuance thereof, unconstitutional, if clearly in 
conûict with the constitution of the United States. No court will 
déclare an act of a législature unconstitutional without it is shown 
to be so beyond a reasonable doubt. 

This, then, gives the status of the complainant in this action before 
this court. This court must be satisfled, beyond a reasonable doubt, 
that the schedule of rates proposed to be promulgated and put in force 
by the railroad commissioners, the défendants in this action, will, 
if so put in force, deprive the complainant of its property without due 
process of law, or deprive it of the equal protection of the law. 
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We now corne to consider the évidence which bas been reported in 
this action upon which it is asked that this court issue a permanent 
injunction against the défendants as railroad commissioners, enjoin- 
ing them from pùtting into force the rates and fares complained of. 

The flrst contention of the complainant is that the record shows 
that during the fiscal years ending Jnne 30, 1894, 1895, 1896, and 
1897, the complainant, under the rates and fares which are now in 
force upon its system for the carriage of freight and passengers, was 
not able to earn sufificient money to pay its operating expenses in the 
State of South Dakota, its taxes in the state of South Dakota, and the 
interest due upon the bonded debt upon that portion of its lines lo- 
cated within the state of South Dakota, and that there was a de- 
flciency beween the earnings in the state of South Dakota, from ail 
sources, during the said years, and the operating expenses, taxes, and 
interest of said years, of |2,729,858.81,— being |507,080.52 for the 
fiscal year ending June 30, 1894; $841,500.89 for the year ending 
June 30, 1895; $773,343.41 for the year ending June 30, 1896; and 
1607,933.99 for the fiscal year ending June 30, 1897. 

If it is the law that the power of the state to regulate fares and 
rates for the carriage of passengers and freight within its jurisdiction 
does not arise or become operative until some railroad corporation 
bas paid ail the debts it may bave seen fit to contract, or paid ail the 
expenses which it is pleased to charge to the account of operating 
expenses, then the power in the state to regulate rates and fares 
is worthless, and of no avail to prevent the exaction of exorbitant 
charges from the public for the services rendered. This cannot be the 
law. No court bas yet held it to be the law, and it is not believed 
any court will ever be found which will hold it to be the law. Such 
a proposition violâtes the raies of common sensé, and is maintained 
with a seeming forgetfulness that the power of the state to regulate 
the rates and fares for the carriage of freight and passengers cannot 
be contracted away and rendered nugatory by contracts between third 
parties, to which the state bas never consented to become a party. 

The case of Smyth v. Ames, supra, did not décide as to just how 
much a railroad corporation, or any other person or corporation, 
could earn before the state would bave a right to reduce the rates and 
fares for the carriage of passengers and freight within its limits. It 
did say that just how such compensation may be ascertained, and 
what the necessary éléments are in such an inquiry, would always 
be an embarrassing question. In the case of Koad Co. v. Sandford, 
164 U. S. 578, 17 Sup. Ct. 198, the suprême court said: 

"Each case must dépend upon its spécial facts; and when a court, without 
assuming Itself to prescribé rates, is required to détermine wliether the rates 
prescribed by the législature for a corporation controUing a public highway 
are, as an entlrety, so unjust as to destroy the value of its property for ail 
the purposes for which it was acquired, its duty is to take into considération 
the interests both of the public and of the owner of the property, together 
with ail other circumstances that are fairly to be considered in determining 
whether the législature bas, under the guise of regulating rates, exceeded its 
constltutional authority, and practically deprived the owner of property 
without due process of law. * * * The utmost that any corporation oper 
ating a public highway can rightfully demand at the hands of the législature, 
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when exertlng Its gênerai powers, Is that it receive what, under ail the cir- 
cumstances, is such compensation for the use of its property as will be just, 
both to It and to the public." 

In regard to wbether the contention of the complainant that it bas 
a right to earn enough to pay ail of its flxed charges, operating ex- 
penses, and taxes before the right of the state to interfère becomes 
operative, the suprême court in the case of Smytb v. Ames, 169 U. S. 
543, 18 Sup. et. 432, says: 

"In the discussion of this question, the plaintififs contended that a railroad 
Company is entitled to exact such charges for transportation as will enable 
it, at ail times, not only to pay operating expenses, but also to meet the in- 
terest regularly accruing upon ail its outstandirig obligations, and justify a 
dividend upon ail its stoclc; and that to prohiblt it from maintaining rates 
or charges for transportation adéquate to ail those ends will deprive it of its 
property without due process of law, and deny to it the equal protection of 
the laws. This contention was the subject of elaborate discussion; aud, as 
it bears upon each case in its important aspects, it should not be passed 
without examination. In our opinion, the broad proposition advanced by 
counsel involves some misconceptions of the relations between the public 
and a railroad corporation. It is unsound, in that it practically excludes 
from considération the fair value of the property used, omlts altogether any 
considération of the right of the publie to be exempt from unreasonable 
exactions, and malles the interests of Ihe corporation maintaining a public 
highway the sole test in determining whether the rates established by or 
for it are such as may be rightfully prescribed as between it and the public. 
A railroad Is a public highway, and none the less so because constructed 
and maintained through the agency of a corporation deriving its existence 
and powers from the state. Such a corporation was created for publie pur- 
poses. It performs a function of the state. Its authority ta exercise the 
right of eminent domain and to charge tolls was given primarily for the bene- 
fit of the public. It is under governmental control, though such control must 
be exercised with due regard to the constitutional guaranties for the pro- 
tection of its property. Olcott v. Supervisors, 16 Wall. 67S, 694; Sinliing 
Fund Cases, 99 U. S. 700, 719; Cheroliee Nation v. Southern Kansas Ry. 
Co., 1S5 U. S. 641, 657, 10 Sup. Ct. 965. It cannot, therefore, be admitted 
that a railroad corporation maintaining a highway under the authority of 
the state may fix its rates with a view solely to its own interests, and ignore 
the rights of the public. But the rights of the public would be ignored if 
rates for the transportation of persons or property on a railroad are exacted 
without référence to the fair value of the property used for the public or the 
fair value of the services rendered, but in order simply that the- corporation 
may meet operating expenses, pay the iaterest on its obligations, and déclare 
a dividend to stockholders. If a railroad corporation has bonded its prop- 
erty for an amount that exceeds its fair value, or if its capitalization is large- 
ly iictitious, It may not impose upon the public the burden of such increased 
rates as may be required for the purpose of realizing profits upon such ex- 
cessive valuation or fictitious capitalization; and the apparent value of the 
property and franchises used by the corporation, as represented by its stocks, 
bonds, and obligations, is not alone to be considered when determining the 
rates that may be reasonably charged. What was said in Koad Co. v. Sand- 
ford, 164 U. S. 578, 596, 597, 17 Sup. Ct. 198, 205, is pertinent to the question 
under considération. It was there observed: 'It cannot be said that a cor- 
poration is entitled, as of right, and without référence to the interests of the 
public, to realize a given per cent, upon its capital stock. When the question 
arises whether the législature has exceeded its constitutional power In pre- 
scribing rates to be charged by a corporation controUing a public highway, 
stockholders are not the only persons whose rights or interests are to be 
considered. The rights of the public are not to De ignored. It is alleged hère 
that the rates prescribed are unreasonable and unjust to the eompany and 
its stockholders. But that involves an iuquiry as to what is reasonable and 
just for the public. * * • Xhe public cannot properly be subjected to 
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imreasonâble rates In order sîmply ' that stockholders may earri dlvldends. 
The législature has the authorlty, in every case, where Its power bas not been 
restralned by contract, to proceed upon the ground that the public may not 
rlghtfully be requlred to submit to unreasonable exactions for the use of a 
public hlghway estftblished and malntalned under législative authority. If 
a corporation eannot maintain such a highway and earn dividends for stocli- 
holders, it is a misfortune for It and them, which the constitution does not 
requlre to be rémedied by Imposing unjust burdens upon the public. So that 
the right o( the public to use the defendant's turnpilie upon paynient of such 
tolls as, in view of the nature and value of the services rendered by the 
Company, are reasonable, is an élément in the gênerai inquiry whether the 
rates established by law are unjust and unreasonable.' A corporation main- 
talning a public highway, although it owns the property it employs for 
aceompllshing public objects, must be held to hâve accepted its rights, 
privilèges, and franchises subject to tbe condition that the government cre- 
ating it, or the government within whose. limits it conducts its business, may, 
by législation, protect the people against unreasonable charges for the 
services rendered by it. It eannot be assumed that any railroad corporation, 
accepting franchises, rights, and privilèges at the hands of the publie, ever sup- 
posed that it acqulred, or that it was inteiided to grant to it, the power to 
construct and maintain a public highway slmply for .its benefit, without regard 
to the rights of the public. But it Is eqnally truethat the corporation per- 
formihg such public services and the people financially interested in its 
business and afCairs hâve rights that may not be invaded by législative enaet- 
ment, in disregard of the fundamental guaranties for the protection of prop- 
erty. The corporation may not be requlred to use its property for the beneflt 
nt thp public without recelving just compensation for the services rendered 
bylt." 

TMs being the latest announcement by the suprême court upon this 
question, it must be taken as the law, and nowhere can it be gath- 
ered from its language that the complainant has a right to pay ail of 
its indebtedness before the state can régula te its charges for the 
carriage of passengers and freight. The court, therefore, dismisses 
the proposition that the défendant railroad commissioners eannot 
reduce the présent schedule of rates and charges now in force upon 
the complainant's lines merely because it is shown that the earnings 
therefrom do not pay the indebtedness and operating expenses of the 
complainant, as the complainant company itself never seems to hâve 
been able to adopt a schedule that would accomplish that object, nor, 
in face of the record, can the complainant claim that it ever adopted 
a schedule of rates and fares upon its Unes within the stâté of South 
Dalsota which was based upon the value of the services rendered. 
Mr. Bird, gênerai traffic manager of the complainant, a witness for the 
complainant, when upon the stand, testifled as followsr ; 

"I testifled this morning that I had been in the service somewbat over thirty 
years, iand had been engagea in making rates during that time, and I 
never havè yet had an opportunity ;of maliing a tarife on a basis of what 
the service was worth. I hâve never had the opportunity to détermine the 
-ate by the value of the services. The rates. are made what they must be." 

The suprême court in the case of Smyth v. Ames, 169 U. S. 546, 
18 Sup. Ct.-434, declared as follows: 

"We hold, however, that the basis of Ja,ll calciilations as to the reasonable- 
ness of rates to be charged by a corporation maintaining a highway under 
législative sanction must be the fair value of the property being- used by 
it for the convenience of the public. And, in order to ascertain that value, 
the original cost of construction, the amount expended in permanent improve- 
ments, the amount and market value of its bonds and stock, the présent as 
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compared wlth the original cost of construction, the probable earnlng capac- 
Ity of the property under particular rates preserlbed by statute, and the snm 
required to meet operating expenses, are ail matters for considération, and 
are to be given stich weight as may be just and right in each case. We do 
not say that there may not be other matters to be regarded in estimatlng 
the value of the property. What the company is entltled to ask is a fair 
return upon the value of that which It employs for the public convenience. 
On the other hand, what the public is entltled to demand is that no more 
be exacted from It for the use of a publie hlghway than the services rendered 
by It are reasonably worth." 

Hère is tJhe rule, and the only question for the court now to as- 
certain is, what is the fair présent value of the railroad property used 
by the complainant, in the state of South Dakota, upon which it is 
entitled to earn what the services rendered are reasonably worth? 

There is no direct testimony in the record as to the présent value 
of the complainant's railroad property in the state of South Da- 
kota. There is testimony as to the original cost of rolling stock 
bought years ago; there is testimony as to the original cost of 
rails bought years ago; and there is the estimated cost of a good 
many articles of property, by the ofScers of the company, but in no 
case does any witness swear to the présent actual value of any pièce 
of property owned and operated in the state of South Dakota by the 
complainant company. The only way that the court can get at the 
reasonably fair value of the complainant's property, used and operat- 
ed as aforesaid, is by estimatlng, I might say guessing, just as the 
witnesses of the complainant hâve estimated and guessed, as to its 
value. The court was inclined at one time to be of the opinion that 
it was unable from the testimony to ascertain what the fair présent 
value of the complainant's property in South Dakota was, in view 
of the conflicting statements of witnesses called upon that question, 
and the great disparity between the value of the proper-ty fixed by 
the company for the purpose of this suit and the value of the same 
property flxed for the purpose of taxation. But the court has care- 
fully examined the testimony introduced in regard to the value of 
the property in question, and after considering ail the circumstances 
and incidents, under the rules of the suprême court which should 
govern the court in flxing the value, the court is unable to flnd that 
the présent fair value of the complainant's property in the state of 
South Dakota used for railroad purposes is to exceed $10,000,000. 
It is true that the record shows that the property is bonded and 
mortgaged for an amount largely in excess of this sum, but the 
amount of a mortgage upon property is no évidence of its value, and, 
therefore, is not worthy of considération. Neither is the fact that a 
railroad company bought engines at a certain price 10 or 15 years ago 
any binding évidence that the engines now are worth a dollar, in the 
absence of any testimony as to where they hâve been used, how they 
hâve been kept, and what their présent condition is. The record 
fairly shows that it is not the new property of the complainant company 
that is used in South Dakota. 

This being fixed by the court as the fair and reasonable value of 
the complainant's railroad property, what would be a reasonable sum 
for it to charge for the services which it renders to the public? The 
90 F.— 24 
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suprême court in the case cited says thât the state, in fixing its sched- 
ule of rates and f ares for the transportation of passeïigers and f reight, 
cannot consider and charge against the company its Interstate eam- 
ings. While the complainant company strenuously insists upon the 
enf orcement of this rule, it as vigorOusly insists that the per cent, 
whieh the state may allow the complainant to earn must be flgured 
upon the total value of its prcperty in the state, because ail the business 
in the state of South Dakota transacted by the complainant is local busi- 
ness, with the exception of an occasional train of cattle from Cham- 
berlain or an occasional train of wheat from Eurêka, and that, there- 
fore, ail the cost of opération should be chargea to the local eamings. 
In other words, that although for the four fiscal years ending June 30, 
1894, 1895, 1896, and 1897, respectively, the interstate earnings in the 
state of South Dakota were |4,026,682.21, still the state cannot charge 
against the road thèse interstate earnings, but may charge against 
the road its local earnings, the percentage of local eamings to be flg- 
ured on the total value of the property in the state, thus leaving the 
interstate eamings reUeved from any burden. Is this fair, is it just, for 
the company to say to the state of South Dakota that "while it is true 
that, in the four years mentioned, we hâve earned, on interstate 
business in the state of South Dakota, the sum of $4,026,682.21, still 
you cannot charge that against us, but you can only charge your 
local earnings, flgured on the total valuation of our property (|10,000,- 
000), and that local earnings are such a small percentage of the total 
value of the railroad in South Dakota that it dôes not give the com- 
pany what the services are reasonably worth"? 

The argument for the company is that the court cannot separate 
the value of the property with référence to the earnings, because it 
requires ail the property and ail the machinery and ail the labor 
to earn the local earnings. Admitting this to be so, it still remains 
that, during the years which the court has mentioned, the company 
earned, in interstate business, by the use of this property and under 
the franchises granted to it by the state of South Dakota, the sum 
of $4,026,682.21. So that it is entirely unjust to màke the local 
earnings bear the whole burden by ascertaining the per cent, of the 
total valuation that the local earnings would produce. No court as 
yet has promulgated any rule as to how this court shall arrive at a 
crue and just valuation upon which to figure local earnings. In the 
absence of any such rule, this court believes that it is fair and just 
to first ascertain what per cent, of the total gross earnings in any 
one year the total local earnings are for that year, and, having as- 
certained that per cent., to take the same per cent, of the total value of 
the property as a fair value upon which to flx local earnings. FoUowing 
out this rule, let us take the four fiscal years immediately prior to the in- 
stitution of this suit, and ascertain what per cent, the local earnings for 
thèse years would hâve earned upon a valuation thus determined, and 
what réduction of that percentage will be made by the schedule sought 
to be promulgated by the défendants, and which it iS stated reduces the 
présent tariff of complainant, speaking in round numbers, 15 per cent, 
on local passenger business, and 17 per cent, on local freight business. 
The total earniSgs from ail sources of the complainant company on its 
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Unes in the state of South Dakota, for the fiscal year ending June 
30, 1894, were |1,840,651.79. The total local earnings for freight 
and passenger services during the same period were |407,606.35. In 
l'ound numbers, this would make the local earnings 22 per cent, of 
the gross earnings from ail sources for the year 1894. Twenty-two 
per cent, of $10,000,000, the value of complainant's property in the 
State of South Dakota, would be $2,200,000. The local earnings for 
said year, stated above as $407,606.35, using round numbers, would 
be 18.5 per cent, on said last-mentioned sum. The total earnings 
from ail sources of the complainant company on its lines in the state 
of South Dakota, for the fiscal year ending June 30, 1895, were $1,- 
236,680.78. The total local earnings for freight and passenger serv- 
ices during the same period were $330,642.85. In round numbers, 
this would make the local earnings 26 per cent, of the gross earnings 
from ail sources for the year 1895. Twenty-six per cent, of $10,- 
000,000, the value of the complainant's property in the state of South 
Dakota, would be $2,600,000. The local earnings for said year, stated 
above as $330,642.85, using round numbers, would be 12.7 per cent. 
on said last-mentioned sum. The total earnings from ail sources for 
the fiscal year ending June 30, 1896, were $1,557,100.60. The total 
local earnings for freight and passenger services during the same year 
were $328,105.95. In round numbers, this would make the local earn- 
ings 21 per cent, of the gross earnings from ail sources for the year 
1896. Twenty-one per cent, of $10,000,000, the value of complainant's 
property in the state of South Dakota, would be $2,100,000. The 
local earnings for said year, $328,105.95, using round numbers, would 
be 15.6 per cent, on said last-mentioned sum. The total earnings from ail 
sources, for the fiscal year ending June 30, 1897, were $1,605,210.66. 
The total local earnings from freight and passenger services during 
the same period were $311,005.42. In round numbers, this would 
make the local earnings 19 per cent, of the gross earnings from ail 
sources for the year 1897. Mneteen per cent, of $10,000,000, value 
of complainant's property in the state of South Dakota, would be 
$1,900,000, The total earnings for 1897, $311,005.42, using round 
numbers, would be 16.3 per cent, on the last-mentioned sum. 

It will thus be seen that the local earnings of the complainant's 
lines on the same proportion of the total value of the road as the 
local earnings bear to the gross earnings from ail sources, in South 
Dakota, were: For the year 1894, 18.5 per cent.; for the year 1895, 
12.7 per cent.; for the year 1896, 15.6 per cent; for the year 1897, 
16.3 per cent. 

Now, let us ascertain the per cent, which the local earnings of the 
road for the four years mentioned would produce on the proportionate 
valuation above stated, after being reduced by the proposed schedule 
of the railroad commissioners. For the year 1894 the total local 
freight earnings were $137,459.88, which, being reduced 17 per cent., 
would equal $114,091.70. For the same year the total local passen- 
ger earnings were $270,146.47, which, reduced 15 per cent, would 
equal $229,624.50. Thèse reduced local freight and passenger earn- 
ings equal $343,716.20. This réduction on the local business would 
reduce the total earnings from ail sources from $1,840,651.79 to $1,- 
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776,761.64, of whîcli amount the rèduced local eamîngs for the year 
1894 would be, in round numbers, lÙ per cent. Nineteen per cent, of 
$10,000,000 would be $1,900,000; and the local earnings, as reduced, 
would be 18 per cent of that amount. For the year 1895 the total local 
freight earhings were $121,442, whieh, being reduced 17 per cent., 
would eqùal $100,796.86. For the same year the total local passenger 
earnings were $209,200.85, which, being reduced 15 per cent., would 
equal $177,820.72. Total reduced local freight and passenger earn- 
ings, $278,617.58. This réduction on the local business would reduce 
the total earnings from ail sources for that year from $1,236,680.78 
to $1,184,655.51, of which amount the reduced local earnings for the 
year 1895 would be, in round numbers, 23 per cent. Twenty-three 
per cent, of $10,000,000 would be $2,300,000, and the local earnings 
for that year, as reduced, would be 12.1 per cent, of that amount. For 
the year 1896 the total local freight earnings were $110,432.45, which, 
being reduced 17 per cent., would equal $91,660.93. For the same year 
the total local passenger earnings were $217,673.50, which, reduced 

15 pèr cent, would equal $185,022.47. Total reduced local freight and 
passenger earnings, $276,683.40. This réduction on the local earnings 
would reduce the total earnings from ail sources for that year from 
$1,557,100.60 to $1,505,678.05, of which amount the reduced local earn- 
ings for the same year would be, in round numbers, 18 per cent., and 
18 per cent, of $10,000,000 would be $1,800,000, and the local earn- 
ings for that year, as reduced, would be 15.3 per cent, of that amount. 
For the year 1897 the total local freight earnings were $102,239.23, 
which, being reduced 17 per cent., would equal $84,900.06. For the 
same year the total local passenger earnings were $208,716.19, which, 
being reduced 15 per cent., would equal $177,408.76. Total reduced 
freight and passenger earnings, $23,308.82. This réduction on the local 
earnings would reduce the total earnings from ail sources for that 
year from $1,605,210.66 to $1,556,514.06, of which amount the re- 
duced local earnings for the same year would be, in round numbers, 

16 per cent Sixteen per cent, of $10,000,000 would be $1,600,000, 
and the local earnings for that yeai", as reduced, would Be 16.2 per cent, 
of that amount. 

It will be thus seen that, if the commissioners' schedule oî rates 
and fares had been in effect during the four years that we hâve con- 
sîdered, there would hâve been an earning on the value of the property 
apportioned to local earnings of 18 per cent, for thé year ending 
June 30, 1894; 12.1 per cent, for the year ending June 30, 1895; 15.3 
per cent, for the year ending June 30, 1896; 16.2 per cent, for the 
year ending June 30, 1897. It certainly would be impossible for this 
court to flnd beyond a reasonable doubt that thèse per cents, allowed 
to be earned by the railroad company for local earnings would be 
depriving it of its property without due process of law, or depriving 
it of the equal protection of the laws. The court bas not overlooked 
operating expenses, or the différence between the cost of earning local 
and interstate earnings; but the court is of the opinion that, when the 
local earnings under complainant's schedule show for the years 1894, 
1895, 1896, and 1897 a percentage on capital invested of 18.5 per cent., 
12.7 per cent, 15.6 per cent., and 16.3 per cent., respectively, and for 
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the same years under défendants' proiwsed schedule a percentage of 18 
per cent., 12.1 per cent, 15.3 per cent, and 16.2 per cent., then the 
small réduction, taken in connection with the high percentages earned 
under it, makes it unnecessary to discuss what the exact amount of the 
profits would be. This being the view of the court, it necessarily re- 
sults that the bill must be dismissed, and the temporary restraining 
order granted in this action dissolved. 
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L Building and Loan Associations— Usury — Statuts of Tennessee. 

Under the Tennessee statute governing building and loan associations, 
which permits associations formed tliereunder to sell their loans, in open 
meetings, to the stockîiolder biddlng the highest premium, which premium 
Is not to be considered as interest, within the gênerai usury law, it is 
only a premium bid in open compétition which is lawful; and where.an 
association made its loans privately, without such compétition, exactlng 
a fixed premium, whether determined by its by-laws or in disregard of 
their provisions, such premium renders its loans usurlous. 

8. Samk — Insolvency — Basis of Sktti,ement witii Borrowing Stockholdehs. 
On the Insolvency of an association, the proper basis of settlement with 
borrowing stockholders is that which maintains the distinction betweeu 
them as stocliholders and as borrowers, by applying sums paid as dues 
on their stock; thus placing them on tlie same footing as nonborrowing 
members, and crediting payments of premium and interest on the loans. 
Where illégal premiums were exacted, which render the loans usurlous, 
the borrowers should be chargea with the sum actually received, and 
credited with payments made of premiums and interest as of the date 
when paid. 

8, Same — Réouvert of Usury Paid. 

A stockholder, who was also a bprrower, in a building and loan associa- 
tion which exacted illégal and usurious premiums from its borrowers, 
who settled up his loan while the association was solvent by paying the 
amount due thereon after receiving crédit, not only for his payments, but 
also for the accrued profit on his stock, made up largely of such illégal 
premiums, or one who sufïered foreclosure and also received crédit for 
such prbfits, cannot, after the association has become insolvent, recover 
back the usurious premiums paid by him, as against the remaining stock- 
holders, and at the same time retain the illégal profits he has received; 
but a stockholder who has repaid his loan, but still retains his stock, and 
who received no crédit for such illégal gains, may recover the usury paid, 
under a statute permitting such recovery. 

4 Same — Illégal Issue of Stock— Rio iits of Holders. 

The issue of more shares of stock to one person than is permitted by 
the charter of the association is not In Itself fraudulent, and the holders 
of such excess stock at any time bef ore the contract has been executed by 
full payment are entitled to rescind and recover the amounts paid there- 
on; and where before that time the association becomes insolvent, and its 
afCalrs are liquidated, and the share of its assets accruing to such stock 
does not exceed the amount paid thereon, other stockholders cannot com- 
plain that the court, to save expense, and for convenience, permits the 
stock to share in such assets. 
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Cross Appeals from the Circuit Court of the United States for 
the Eastern District of Tennessee. 
Harry H. Ingersoll, for W. F. Œbbs and John P. Kavanaugh. 
R. H. Sansom, for A. J. Douglass. 

Before TAFT and LUKTON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge. Tiiese three appeals hâve been heard 
together, and are appeals from the flnal decree in a stockholders' 
suit flled for the purpose of winding up an insolvent Tennessee 
building and loan association. A number of errors hâve been as- 
signed upon the final decree: (1) By the receiver, vrho bas appealed 
from so much of the decree as held the loans made by the associa- 
tion to its stockholders to hâve been usurious, and from so much 
thereof as settles the basis upon which the indebtedness of such 
borrowers was adjusted. (2) By certain usury claimants, who bave 
intervened to recover usury paid by them upon loans vehich were 
either voluntarily or involuntarily adjusted and closed while the 
association was a solvent and going concern. (3) By certain indi- 
vidual stockholders, who excepted to the participation of certain 
alleged illégal or overissue shares in the distribution of assets, and 
who hâve appealed because their exceptions were overruled, and 
the alleged unlawf ul shares suffered to participate with légal shares 
in the distribution of assets. We shall dispose of thèse questions 
in the order stated. 

1. The receiver's exception was properly overruled. The loans 
made by the association were not in accord with the terms of the 
charter, and were clearly usurious. The gênerai law of the state 
provided that no interest in excess of 6 per cent, should be lawful. 
This association was incorporated under another gênerai law of the 
state, providing for the organization of building and loan associa- 
tions. That gênerai law permitted such companies to lend their 
money to stockholders at a rate not exceeding the lawful rate of 
6 per cent, per annum, but also provided that ail such loans shall 
be made by the directors, at stated times and in open meeting, to 
the stockholder who shoiild bid the highest premium. This char- 
ter law contemplated that this premium should be a bonus paid, 
"not as interest, but as a means of determining which one of the 
shareholders shall receive the loan whenever there are a number 
of stockholders who may simultaneously désire to effect a loan." 
Laws 1875, c. 142, § 14. The effect of this charter provision was 
to modify the interest laws of the state, and to legalize the tak- 
ing of such a "bonus" or "premium," when paid, as a resuit of the 
free and open compétition of bidders, at a sale of the money of 
such an association, in the mode and manner provided by the law 
of organization. This was the construction and meaning put upon 
the statute authorizing the incorporation of such companies in the 
leading case of Patterson v. Association, 14 Lea, 689. In the sub- 
séquent case of Post v. Association, 97 Tenu. 408, 37 S. W. 216, this 
case was followed, and the necessity of strictly following the char- 
ter method of making loans was emphasized in a remarkably strong 
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and able opinion by Mr. Justice Wilkes. In that case it appeared 
that the loans of the association were made, net at open and free 
sales, and that the premiums were not the highest bonus bid at 
such a sale, but were settled by a by-law which provided that no 
premium should be received in excess of 30 per cent, or less than 
29J per cent. That case must be taken as deciding that whenever 
the premium received for a loan was not the resuit of a free and 
compétitive sale, but was fixed by mère agreement of the parties 
or by-law of the association, the loan would be usurious, and the 
premium an illégal exaction. "A premium, in order to be lawful," 
said Justice Wilkes, "must be one that is bid for the right of pre- 
cedence in taking a loan at a compétitive sale; and when there is 
no such sale, and no bid, there can be no lawful premium." The 
spécial master to whom the subject was referred reported that the 
Savings Building & Loan Association had not followed the charter 
method of making loans, but had adopted a uuiform or level pre- 
mium of 50 per cent. The évidence did not show that this resuit 
was reached by a by-law, as in Post v. Association, supra. The 
means for securing the same resuit were quite as efficient, however. 
Moneys were never sold in open meeting and upon free compétition. 
The practice was to apply to the secretary for a loan, who would 
inform them that the custom or practice was to authorize him to 
make a bid of 50 per cent. This grew into the common law of the 
association, and the proof was that the invariable bid was 50 per 
cent., and that for years no loan was made at any other than this 
enormous premium. The loan was awarded, not to the highest bid- 
der at a sale, but to the bidder whose security was most satisfac- 
tory. This method was not in accordance with the charter power. 
There was no sale, no compétitive bidding. The premium was not 
paid for precedence in obtaining a loan, but as a part of the price 
demanded by the lender from the borrower. The practice was in 
open and flagrant violation of the organic law of the corporation, 
and premiums thus obtained were an unlawful exaction. The as- 
sociation is now insolvent. Nonborrowing stockholders cannot be 
repaid in full, and the assets must be ratably divided. What shall 
be the basis of settlement with borrowing stockholders? The 
rule adopted by the master and afifirmed by the circuit court was 
that approved in Rogers v. Hargo, 92 Tenn. 35, 20 S. W. 430; Post 
V. Association, 97 Tenn. 408, 37 S. W. 216; Strohen v. Association. 
115 Pa. St. 273, 8 Atl. 843; and by End. Bldg. Ass'ns (2d Ed.) §§ 
514, 515. That rule maintains the distinction between the stock- 
holder as such, and the stockholder as a borrower. It charges him, 
as a borrower, with the money he actually received, with interest 
from its receipt, and crédits him with ail payments of premium and 
intei'est as of the date when paid. He is not allowed crédit for the 
payments of dues upon his stock. With référence to his stock pay- 
ments, he is treated as if a nonborrower, and the fund remaining 
after ail prior liabilities are paid is distributed pro rata among stock 
holders upon the basis of the amounts paid by them, respectively 
as dues, whether borrowers or not. We did not consider the ques- 
tion as to what proportion of a premium paid in advance should be 
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returned wlien the company ceasesto do business before maturity 
of the stock of the borrower. That question could only arise if 
the premium was one lawfully exacted. The premiums taken by 
this association were not lawfully taken, and must therefore be cred- 
ited against the loan. 

2. Were the intervening usury claimants entitled to recover usuri- 
ous premiums paid by them? Thèse appellants may be divided into 
two or more subclasses. We shall flrst dispose of those who, while 
the corporation was solvent and going, voluntarily paid off their 
loans by paying the balance due after applying as a crédit there- 
on the then full withdrawal value of the shares upon which the loan 
had been made. The withdrawal value of stock thus canceled was 
ascertained according to the by-law which permitted a stockholder 
who was a borrower to reçoive the value of his stock as a crédit 
on his loan, upon paying the balance due. That withdrawal value 
was made up of two items, — dues paid on the particular shares, and 
the distributive share of the profits of the association due to such 
stock. The profits included the unlawful gains taken from the 
whole class of borrowers. Thèse settlements were made when the 
capital had not been impaired, and thus such settlements involved 
the return to the shareholder of ail dues paid on his shares, as well 
as a proportion of the supposed gains of the association. It uow 
turns out that the gains were for the most part unlawful, and the 
company is insolvent. Those who remained to the end will reçoive 
no gains, and but a pro rata of the stock dues paid in. Thèse peti- 
tioners propose to hold on to ail they received in their settlement, 
and recover in addition the premiums paid on their loans. They do 
not offer to open up the settlement made, but stand on section 1955 
of Code Tenn. 1858, which provides that one who has paid usury 
may, in an action, recover it from him who received it. This stat- 
utory right of action is by no means conclusive as to the remedy of 
thèse interveners. This is a court of equity. This association is 
insolvent. If petitioners stood upon the footing of judgment cred- 
itors for usury paid, it would still be the duty of this court to 
marshal the assets, and détermine the équitable right of such a cred- 
itor to share in the assets. The question is whether such claimants 
shall be suffered to inquire into the amount of usury paid by them, 
without opening up the settlement heretofore made, so that they 
shall stand, as withdrawing stockhïdlders, upon an equal footing 
with those who remained. Equity is equality. Thèse claimants 
hâve settled and adjusted their relations, and received the beneflt 
of unlawful gains through usurious premiums. They cannot hold 
with one hand to the results of that settlement, and reach out the 
other for a further dividend at the expense of shareholders who will 
snffer a greater loss pro rata than petitioners. They niust account 
for what they received. This they do not propose to doj They were 
properly repelled. This was in accord with Loan Ass'n v. Woods, 
42 S. W. 872, — a case decided by the suprême court of Tennessee 
pending this suit, and not yet ofiicially reported. The appellants 
of this class, who made default and suffered foreclosure, and now 
sue to recover usury, are in substantially the same situation as 



DOUGLASS V. KAVANAUGH. 377 

those just disposed of. They received a crédit upon their loans of 
the then full withdrawal value of the shares upon which their loans 
were made. This crédit, having been received when the company was 
Suivent, gave them back ail their dues and a proportion of the profits, 
including usurious premiums. ïhey submitted to this mode of ad- 
justing their relation as borrowing shareholders, and should net 
be permitted to repudiate that settlement, except by offering to 
do equity, and returning that which they received, thus placing 
themselves upon an equality with those in a less fortunate situa- 
tion. In McCauley v. Association, 97 Tenn. 421, 37 S. W. 212, the 
borrower did not assent to or accept the crédit placed against his 
loan. He demanded that the premium exacted should be also cred- 
ited, and sought to enjoin foreclosure. The class of borrowers 
with which we are dealing hère accepted the crédit, which included 
a share in the profits, and did not demand a further crédit for the 
illegally exacted premium. They submitted to a foreclosure for the 
balance due, ascertained through an adjustment made according to 
the by-laws of the corporation, The corporation is now insolvent, 
and the rights of stockholders among themselves make it inéquita- 
ble that thèse borrowers shall reopen a settlement thus made, which 
involved both the relation of borrower and stockholder, without do- 
ing equity. Adkins and wife are in a différent situation. They 
borrowed and paid ofE their loan without receiving any crédit for 
the withdrawal of the shares upon which they borrowed. They are 
fitill stockholders in respect to those shares. Not having participat- 
ed in any unlawful gains, nor made any settlement involving such 
gains, they are free to présent their claim as creditors, to the ex- 
tent of the premium actually paid by them. The decree will be re- 
versed as to them. 

3. The last question is as to the attitude of certain shares, pre- 
sented for participation in the assets, supposed to hâve been ille- 
gally issued. The charter provides that "no one person shall hold 
more than 50 shares of stock." Laws 1875, c. 142, § 14. It now ap- 
pears that several persons were permitted to subscribe for more 
than 50 shares. The right of such excess shares to participate in 
the distribution of the assets was challenged by an exception taken 
to the master's report by a few individual stockholders, who claimed 
the right to protect the common f und by excepting to any claim they 
should deem improper. Neither the corporation nor the receiver 
made objection to thèse excess shares. This was doubtless due to 
a ruling made by the court which convinced them that it was not to 
the gênerai interest of the corporation, its creditors or shareliold- 
ers, to make technical objections to the report in respect to thèse 
shares. That ruling came about in this way: The holders of thèse 
excess shares applied to the court for leave to so amend their sev- 
eral intervening pétitions as to aver their ignorance of the inhi- 
bition in the charter in respect to the holding of shares, and to pray 
that the contract of subscription be canceled, and their installments 
paid on such stock be returned to them. This leave was denied; 
the court ruling that, without formai pleadings, he would permit 
them to recover their payments on this stock, if it should be found 
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that they could not sliare otherwise in the assets. When the excep- 
tions to the master's report came oia to be heard, they were over- 
ruled, es having no real merit. If thèse holders of excess shares 
weFe entitled to recover their several payments to the corporation, 
the appealing stockholders are not injured by the decree appealed 
from. The recovery allowed will not diminish the common fund be- 
yond that recoverable ont of that fund upon the footing of cred- 
itors. There was no limitation in the charter as to the number of 
shares that might be issued. The limitation was upon the number 
which might be held by one person. This limitation would make it 
illégal for the corporation to receive a subscription for more than 
50 ghares by the same person. This excessive subscription was not 
malum in se. It was, howeyer, malum prohibitum. This distinc- 
tion is important only in respect to the right of such subscriber to 
rescind the unlawful contract, and sue to recover that which he 
had paid in part performance thereof. This was an unexecuted 
contract. The contract was to pay for the shares in monthly install- 
ments, called "dues," until paid for. The payment was but par- 
tially completed when the company ceased to do business. While 
the contract was unexecuted there remained a locus pœnitentïEe. 
The delictum was incomplète, and either party might rescind the 
contract. The doctrine as stated in 2 Com. Cont. 361, and adopted 
by the suprême court as a sound statement of the law in Spring Co. 
V. Knowlton, 103 U. S. 49-58, is this: 

"Where money has been paid upon ah illégal contract, It Is a gênerai mie 
that if the contract be executed, and both parties are in pari dellcto, ûeltlier 
of them can recover from the other the money so paid; but If the contract 
continues executory, and the party paying the money be desirous of rescind- 
ing it, he may do so, and recover back by action of indebitatus assumpsit for 
money had and received. And this distinction is taken in the books, that, 
where the action is in afflrmance of an illégal contract, the object of which 
Is to enforce the performance of an engagement prohlbited by law, clearly 
such an action can in no case be maintained; but where the action proceeds 
in disafflrmance of such a contract, and, instead of endeavoring to enforce 
it, présumes it to be void, and seeks to prevent the défendant from retaining 
the beneflt which he derived from an unlawful act, then it is consonant to the 
splrit and policy of the law that the plalntlff should recover." 

This doctrine was applied in the case of Spring Oo. y. Knowlton, 
supra; and a subscriber who had paid one installment upon an 
issue of illégal increase stock was permitted to recover the money 
paid, though before rescission his subscription had been forfeited 
for default in payment of subséquent installments. In that case 
the court, through Mr. Justice Woods, said: 

"It Is to be observed that the maklng of the illégal contract was malum 
prohibitum, not malum in se. There is no moral turpitude In such a contract, 
nor is it of itself fraudulent, however much it may afiford facllities for fraud." 

The doctrine in this case iinds further illustration and applica- 
tion in Thomas v. City of Richmond, 12 Wall. 349; Hitchcock v. 
Gai veston, 96 U. S. 341; Louisiana v. Wood, 102 U. S. 294; Central 
Transp. Co. v. Pullman's Palace-Car Co., 139 U. S. 24-57 et seq., 
11 Sup. et. 478; Ohio Life Ins. & Trust Co. v. Merchants' Ins. & 
Trust Co., 11 Humph. 1; and Andrews Bros. Co. t. Youngstowu 
Coke Co., 30 C. G A. 293, 86 Fed. 585, 596, 
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Technically, thèse holders of excess shares could not obtain a 
standing as shareholders ; and it would hâve been better practice 
to hâve suffered them to file their amended pétitions, rescind the 
contract, and assert their daims as creditors. To save delay and 
costs, this was not done. The appellants who interposed the excep- 
tions which raised the question are not in an attitude to demand 
a reversai by reason of the technical objection that as stockholders 
they were not entitled to a standing. The decree does not affect 
any substantial right of appellants. To reverse, and allow amend- 
ed pétitions and a recovery of installments paid on thèse excess 
shares, would cost the f und more than the pro rata thèse shares will 
receive under the decree. There is therefore no merit in this as- 
signment of error, especially as the great body of beneficiaries are 
content. The decree will in ail respects be afflrmed, save as to Ad- 
kins and wife. As to them it is reversed. The receiver will pay 
the costs of appeal in 589. The costs in the other cases will be paid 
by the appellants, except Adkins and wife. 



WESTERN UNION TEL. CO. v. ANN AEBOR R. CO. 
(Circuit Court of Appeals, Si.ïth Circuit. November 9, 1S9S.) 

No. 524. 

1. MORTGAGES— RrGHTS GRANTED IN THE PrOPEBTY ET MOETGAGOR. 

Under the gênerai law governing mortgages in this country, a mortgagor 
is entitled to possession until condition brolien, and durlng sucb time may 
lease and deal with the property in ail respects as owner, subject, how- 
ever, to the rights of the mortgagee, upon whose entry into possession ail 
rights granted by the mortgagor cease and détermine; the contracts by 
which such rights are granted, whether of tenancy or of an easement, 
being no longer of force as against the mortgagee, nor binding upon. the 
grantees. 

2. Bame— Efpect of Foreclosuke — State Statute. 

The statute of Michigan (2 How. Ann. St. § 7847) providing that no ac- 
làon of ejectment shall be malntained by a mortgagee or his assigns or 
représentatives for the recovery of the mortgaged premises until the title 
thereto shall hâve become absolute on a foreclosure of the mortgage 
merely takes away the remedy of the mortgagee by entry or ejectment, 
and does not in any way afCect his rights against those claiming an inter- 
est in the premises under the mortgagor, which are devested by the 
taking of possession af ter foreclosure the same as by entry at common 
law; and It is not necessary, to that end, that a tenant or the holder of an 
easement should hâve been made a party to the foreclosure. 
8. TeijBGRaphs— Right to Occupy Railroad Right of Way — Effect of Act 
of congress. 

The act of July 24, 1866 (Rev. St. §§ 5263, 5268, 5269), authorizing tele- 
graph companies complying with Its terms to construct and maintain 
their Unes along and over ail post roads of the United States; and Rev. 
St i 3964, making ail railroads post roads,— do not give a telegraph Com- 
pany the right to occupy the right of way of a railroad with its Une with- 
out its consent, or a contract with a prior owner which is binding upon it. 
4. Same — Right of Way— Powers of Court dp Equity. 

A court of equity bas no power, on the ground of public necesslty, to 
effect an équitable condemnation of an easement of way for a telegraph 
line over the right of way of a railroad, on which it was built and operated 
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under a contract wlth a prlor owner of the road, which has been terml- 
nated by the sale of the road on foreelosure of a mortgage antedatlng such 
contract. 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

Thls was a blU in equity by the Western Union Telegraph Company— First, 
to restrain the défendant, the Ann Arbor Railroad Company, from interfering 
wlth the telegraph wires and pôles of the complalnant, running from Thomp- 
sonville to Frankfort, on the Une of the defendant's railroad; second, to com- 
pel the défendant to allow the complalnant to reconnect the wires to the com- 
plalnant's main Une on the Chicago & Western Michigan Railroad, and to 
nse the wires for its telegraph business as they were used before they were 
disconnected by the défendant; and, third, to requlre the défendant to carry 
ont the contract under which sald pôles and wires were erected, made by the 
Western Union Telegraph Company wlth the Pranlifort & Southeastern Rail- 
road Company, a former owner of this part of defendant's Une of railway. 
The complalnant relies. In its bill, not only upon the contract made wlth the 
Franiifort & Southeastern Railroad Company, as binding upon the défendant, 
but also upon the provisions of the act of congress passed July 24, 18G6, the 
provisions of which the complalnant Company acoepted, and which, the bill 
avers, confer a right upon the complalnant to maintaln its telegraph Une 
on the raJlroad as a post road of the United States. 

The défendant answered, setting forth the circumstances under which It 
acqulred title; and, after replication, the case was heard on the following 
agreed statement of facts: That on March 1, 1889, the sald the Franlcfort 
& Southeastern Railroad Company executed a mortgage upon ail its property 
and assets, of every kind and description, whether tben owned or thereafter 
to be acqulred by said eompany, to Henry Day and Albert C. Hall, as trustées, 
which mortgage was thereupon, to wit, on the llth day of May, 1SS9, duly 
recorded in the counties through which the road passed; that the road was 
sold by the mortgagor to the Toledo, Ann Arbor & North Michigan Railway 
Company; that subséquent mortgages were issued by the grantee eompany, 
and there was a default upon ail the mortgages, including the one flrst above 
mentioned, and foreelosure proceedlngs were begun upon ail of them; that 
the railroad hère in question was sold at foreelosure sale under the mortgage 
of March 1, 1889, to the trustées under said mortgage, from whom, by mesne 
conveyanee, the title was transferred to the défendant, the Ahn Arbor Rail- 
road Company; that the complalnant was not a party to thèse foreelosure 
suits; that the contract between the complalnant and the Franlifort & South- 
eastern Railroad Company was entered into on the 25th day of September, 
1890, more than a year after the exécution of the mortgage, to Day and Hall, 
trustées; that Day and Hall, trustées, knew of the contract and complaln- 
ant's claim of right under it before foreelosure; that the Ann Arbor Railroad 
Company was dellvered possession of the railroad by the order of the court 
in the foreelosure proceêdings; and that, after notice to the complalnant, it 
decllned to recognize any obligation upon it arlsing from complainant's con- 
tract with the Frankfort & Southeastern Railroad Company, and disconnected 
the wires, as averred in the bill. By complalnant's contract With the Praak- 
fort & Southeastern Railroad Company, the latter agreed to furnish and dis- 
tribute for the telegraph eompany, free of cost, along the Une of the railroad, 
cedar pôles, 30 to a mile, to furnish ail the labor to dig the holes in which to 
set the pôles, to place the wires and insulators thereon, under the direction of 
a foreman of the telegraph eompany, to maintaln the pôles and wires at its 
own expense in good order and repair, and to reconstruct them when re- 
quired by the telegraph eompany. The telegraph eompany agreed to furnish 
the wires and insulators for the entire Une, and the necessary batteries. 
The railroad eompany agreed to furnish, free of charge, in its station houses, 
suitable space for batteries. The telegraph eompany agreed to set apart the 
flrst wire erected along said railroad for the Joint use of the parties to the 
contract for the transmission of railroad and commercial telegraph business. 
By the fourth section it was agreed that either party might establish telegraph 
stations at such places as it might deem necessary; that the telegraph com- 
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pany should furnlsh the Instruments; that the railroad company should fur- 
nish the operators, and ail messages pertainlng to the railroad business 
should be transmitted free. The railroad company agreed to transport, free 
of charge, ail offieers and employés and ail material for the use of the tele- 
graph company, and, if the telegraph company elected to establish an inde- 
pendent office at a station of the railroad company, the railroad company 
agreed to furnish office room, light, and fuel free of charge in such station, 
ïhe eighth section was as follows: "Eighth. The railroad company, so far 
as it legally may, hereby grants and agrées to assure to the telegraph com- 
pany the exclusive right of way on, along, and under the line, lands, and 
bridges of the railroad company, and any extensions and branches thereof. 
for the construction, maintenance, opération, and use of lines of pôles and 
wires and underground or other lines for commercial or public uses or busi- 
ness, with the right to put up or construct, or cause to be put up or construct- 
ed, from time to time, such additional lines of pôles and wires and under- 
ground or other lines as the telegraph company may deem expédient; and 
the railroad company agrées to clear, and keep clear, said right of way of aîl 
trees, undergrowth, and other obstructions to the construction and main- 
tenance of the lines and wires provided for herein; and the railroad com- 
pany will not transport men or material for the construction, maintenancft. 
or opération of a line of pôles and wire or wires or underground or other lines 
in compétition with the lines of the telegraph company, party hereto, except 
at and for the railroad company's regular local rates, nor will it furnish 
for any competing lines any facilitles or assistance that It may lawf ully wltli- 
hold, nor stop its trains, nor distribute material therefor at other than regu- 
lar stations: Provided always that, in protecting and defending the exclusiv(,' 
grants conveyed by this eontract, the telegrapli company may use and pro- 
ceed in the name of the railroad company, but shall indemnify, and save 
harmless the railroad company from any and ail damages, costs, charges, and 
légal expenses incurred therein or thereby." By the eleventh section it was 
"mutually understood and agreed that the telegraph line, pôles, wires, and 
flxtures covered by the eontract shall be the property of the telegraph com- 
pany, and shall form part of its gênerai telegraph System, and shall be cou- 
trolled and regulated by the telegraph company, which shall flx and déter- 
mine ail tariffs for the transmission of messages and ail connections with 
other lines and interests." By the twelf th section the provisions of the agree- 
ment were extended to ail railroads then owned, leased, controlled, or oper- 
ated by the Frankfort & Southeastem Company, and to ail railroads there- 
after owned, leased, controlled, or operated by that company, or by any com- 
pany or corporation in which that company might own a majority of the 
stock, or whose action It might be able to control by ownership of stock or 
otherwise. The provisions of the eontract, it was stipulated, should be and 
continue in force for and during the term of 25 years from the 25th day of 
September, 1890, and should continue after the close of the term, until the 
expiration of one year after written notice should hâve been glven after the 
close of the term, by either party to the other, of an intention to terminate 
the same. 

The circuit court held that the eontract was in ail respects, except in se 
far as it purported to croate an easement in the real estate in the nature of 
a right of way, a eontract Personal to the Frankfort & Southeastern Railroad 
Conipany; that the burden of that eontract did not pass to and become a 
charge upon the défendant in this case upon its purchase under the foreclosure 
of the mortgage or mortgages upon the Frankfort & Southeastern Railroad 
Company's lands and property, unless by some conduct the Ann Arbor Rail- 
road could be held to hâve adopted the eontract as its own, and that no such 
conduct was proven in the case; that, in respect of the right of way,— a sup- 
posed easement affecting the real estate, and which, It was claimed created 
rights outlasting the continuance of the Personal covenants in the eontract,— 
the right to the easement ceased with the continuance of the Personal cove- 
nants, and had no foundation upon which it could last independently of the 
Personal covenants; and, further, that, this being so, the parties, in the mak- 
ing of the original eontract, knowing, as they must be presumed to know. 
that this would be the natural conséquence, must be held to bave Intended 
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that the easement should not continue for the term stated, unless the principal 
things contemplated by the contract should .continue to endure, and require, 
in order to give them effect, that the easement should also continue; that 
no foreclosure was necessary; that the easement had ceased; that the tele- 
graph Company had the right to remove the personal property, whlch, by 
the terms of the contract, were to inure to and belong to it; and that it had, 
under the circumstances attending the entry of the présent railroad company 
upon the lands and property of the Frankfort & Southeastern Railroad Com- 
pany, an implied license to enter upon the property, and remove the same. 
The bill of the complalnant was accordingly dismissed. 

Eush Taggart and C. A. Kent, for appellant. 
Alex L. Smith, for appellee. 

Before TAFT and LTJETON, Circuit Judges, and CLARK, Dis- 
trict Judge. 

TAPT, Circuit Judge (after stating the facts). Had the mortgage 
of the Frankfort & Southeastern Eailroad Company the character 
and incidents of a mortgage at common law, it cannot be doubted that, 
by the entry upon the premises of the assignée of the mortgage, 
ail rights of the telegraph company under its contract would hâve 
ceased, and its attempt to continue the enjoyment of the easement 
said to hâve been created thereby would hâve been nothing but a tres- 
pass. In England, at the common law, title and right of possession 
passed to the mortgagee at once upon the exécution of the mortgage, 
and, if the mortgagor remained in possession, he was not more than 
a tenant at will. He could not bind the mortgagee by any contract 
or grant with référence to the land mortgaged, and any one entering 
by his license, lease, or grant was, as to the mortgagee, only a tres- 
passer, whom the latter might enter upon and oust, or against whom 
he might bring ejectment, without notice to quit. 

In Keech v. Hall, 1 Doug. 21, a mortgagor in possession had, after 
the mortgage, made a lease in writing for seven years. The mort- 
gagee brought ejectment against the lessee of the mortgagor, without 
giving Mm notice to quit, and had judgment. Lord Mansfield said: 

"When the mortgagor is left in possession, the true inference to be drawn 
is an agreement that he shall possess the premises at will, in the strictest 
sensé; and therefore no notice is ever given him to quit, and he is not entitled 
to reap the crop, as other tenants at will are, because ail is liable to the debt, 
on payment of which the mortgagor's title ceases. The mortgagor has n'o 
power, express or implied, to let leases not subject to every circumstance of 
the mortgage." 

The law, even of those states of this country where no change has 
been made by statute, is more libéral to the mortgagor. Until condi- 
tion broken, though the title passes to the mortgagee, he holds it 
merely as security, and not until after a breach has he the right to 
enter upon the mortgagor, or to maintain ejectment against him. 
The mortgagor has a right to lease, sell, and in every respect to deal 
with the mortgaged premises as owner, so long as he is permitted to 
remain in possession, and so long as it is understood that every person 
taking under him takes subject to ail the rights of the mortgagee, unim- 
paired and unaffected. 4 Kent, Comm. 157. It is, however, well set- 
tled that no contract of lease, which the mortgagor may make with 
respect to the land, either inures to the benefit of the mortgagee, or is 
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binding on him. There is in such case no privity of either estate or 
contract between the mortgagee and the lessee of the mortgagor to bind 
either, and the entry of the mortgagee into possession under the mort- 
gage merely avoids the lease, and releases the lessee from any obliga- 
tion. Moran t. Eailway Co., 32 Fed. 878, 886; Teal v. Walker, 111 
U. S. 242, 248, 4 Sup. Ot. 420. Under this gênerai doctrine, it cannot 
be doubted that, in the case at bar, the entry of the mortgagee or his 
grantee into possession would hâve avoided ail the telegraph company's 
rights, and that Its alleged easement granted for 25 years would be at 
an end. The grantee of an easement for 25 years certainly stands upon 
no higher ground than a lessee for such a term. Indeed, his position 
is not so good in this case. A lessee has possession of ail the land mort- 
gaged, and may, perhaps, be said to hâve acquired pro tanto the equity 
of rédemption and an estate in the land. The holder of this easement, 
which can only be enjoyed in connection with certain personal covenants 
certainly not binding on the mortgagee, has no possession of the land 
mortgaged in any proper sensé, but merely a right in aliène solo 
against the mortgagor. If, therefore, an entry of the mortgagee upon 
the lessee would avoid his interest in the land, a fortiori would it end 
the interest of one who holds from the mortgagor nothing but a 
naked right in the nature of an easement in gross and incapable of 
enjoyment, except upon terms in no wise binding upon the mortgagee. 
The question which remains for our considération is whether, in 
Michigan, where this railroad lies, the character of a mortgage differs 
so widely from that of mortgages in other states that the resuit of 
the law of mortgages in other states would not obtain there. It is 
provided by statute in Michigan (2 How. Ann. St. § 7847) that 
no action of ejectment shall be maintained by a mortgagee or his 
assigns or représentatives for the recovery of the mortgaged prem- 
ises until the title thereto shall hâve become absolute upon a fore- 
closure of the mortgage. The effect of this statute is merely to take 
away the remedy of the mortgagee by entry or ejectment, but it does 
not in any way affect his rights against those claiming an interest in 
the promises under the mortgagor. The rule that the mortgagor 
cannot bind the mortgagee by lease or other contract is not changed 
thereby. When the mortgagee acquires possession of the mortgaged 
land by foreclosure sale, the effect of his possession upon those claim- 
ing under the mortgagor is just as complète to avoid their rights and 
interest as was entry or ejectment at common law. Nor does it pré- 
vaut this resuit that the holder of the easement may not hâve been 
made a party to the foreclosure suit. The easement was granted 
subject to being devested by the mortgagee's acquiring possession of 
the mortgaged premises. That event has happened, and the devest- 
ing follows. Of course, if the telegraph company had been made a 
party to the foreclosure, the decree would hâve settled the rights of 
the purchaser as against the telegraph company as res judicata, and 
would hâve conclusively established that the company had no inter- 
est in the land after sale. As the company was not a party to the 
decree, however, the divestiture of its right must be shown by proof of 
the exécution of the mortgage prier to the contract for the easement, 
and the entry into possession by the mortgagee or his assignée under 
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foreelosure and sale. We hâve found no Michigan authority in point 
upon this question, but, in other States having statutes iike the one 
from Michigan above quoted, the conclusion we hâve reached ia well 
sustained by adjudicated cases. 

In lowa, by statute, the mortgagor retains the légal title and the 
right of possession until foreelosure and sale. Gode lowa 1873, 
p. 357; Jones, Mortg. § 29. In Downard v. Groff, 40 lowa, 597, A. 
sued Or. on a covenant of gênerai warranty. G. was the assignée 
of a mortgage, and at foreelosure bought in the property, and sold 
with warranty to A. The breaeh assigned was that D., the mort- 
gagor, after the exécution of the mortgage, had leased the land to one 
L., and that L., who had not beeii made a party to the foreelosure pro- 
ceeding, had refused to yield possession, and had taken the crops 
growing at the time of the sale. It was held .that no breaeh was 
shown, because the purchaser had the right to eviet L., and to take 
the emblements. The court said: 

"It may be coneeded that since Leroy, the tenant, was In possession under 
a lease from the mortgagor, and was not made a party to the foreelosure suit, 
that he Is not bound or affected by the judgment therein. But this fact does 
not alter the rlghts of the mortgàgeé, or of the purchaser under the fore- 
elosure sale, as against such tenant. It only affects the remedy, and defeats 
the use of the judgment as évidence. By the lease from Dorstal, the mort- 
gagor, to Leroy, the latter aequired no greater rights In the premises than 
the mortgagor had. The tenant stands exactly In the situation of the mort- 
gagor. As between the mortgagor and mortgagee, the latter, by the fore- 
elosure and sale, became entitled to the possession of the premises, and to 
ail the crops then growing thereon. This right of the purchaser was not 
and could not be defeated by reason of the lease, or by the fact that the pos- 
session was in, or that the crops were grown by, the lessee. The right to 
the possession, and the right to the growing crops, passed to the purchaser. 
If the tenant had been made a party to the foreelosure suit, the possession 
and the crops could hâve been dellvered to him by process under that judg- 
ment; but, slnce he was not made a party thereto, he cahnot obtain that 
remedy except by some other action. The purchaser's rights, how.ever, are 
just the sarde as they would hâve been if the tenant had been made a party. 
It follows, therefore, that Groff, by his purchase and sheriff's deed, became 
the absolute owner of the premises, Including the crops growing thereon; 
and by his conveyance he invested the plaJntiff hereln wlth that ownership, 
and she might, by proper action, hâve enforced her rights as such owner 
against the tenant. Her failure to do so ë^innot glve her any cause of action 
against the défendant, her grantor." 

In Califomia the title and right of possession of the mortgagor 
continues until foreelosure and sale. McMillan v. Richards, 9 Cal. 
365; 1 Jones, Mortg. § 20. In McDermott v. Burke, 16 Cal. 580, the 
action was ejeetment by the purchaser at a mortgage tforeclosure sale 
against the lessees under a term of ûve years, granted by the mort- 
gagor after the exécution of the mortgage. The lessees had not 
been made parties to the foreelosure suit. Chief Justice Field, who 
had delivered the opinion in McMillan v. Richards, supra, also deliv- 
ered the judgment of the court in this case. He said: 

"We are of opinion tliat the légal rightâ of the lessee were extinguiahed 
by the proceedings in the foreelosure suit and sale f ollowlng tjie decree there- 
on. A mortgagor cannot malce a lease whlch will bind his mortgagee, where 
the lessee ât the time had notice of the mortgage, either actual or construc- 
tive. The Interest of the lessee in such case Is dépendent for its duration, 
except as llmited by the terms of the lease, upon the enforcement of the mort- 
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gage. So long as the mortgage remalns unenforced, the lease is valld agalnst 
the mortgagor, and In thls state against the mortgagee; but with its en- 
forcement the leasehold interest Is determlned. There Is no privlty of con- 
tract or of estate between the purchaser upon the decree of sale and the 
tenant. The purchaser may therefore treat the tenant as an occupant with- 
out right, and maintain ejectment for the premises. He cannot, for the want 
of such privlty, count upon the lease, and sue for the rent or the value of the 
use and occupation. The relation between the purchaser and tenant is that 
of owner and trespasser until some agreement, express or implied, is made 
between them with référence to the occupation. Until then, both are equally 
free from any contract obligations to each other. The tenant is not bound 
to attorn to the purchaser, nor is the latter bound to accept the attornment, 
if ofCered. The purchaser may prefer to hâve the possession, and the 
tenant may also prefer to surrender it. • * * The error of the plaintiflC 
arises from the misapprehension of the rule as to the parties necessary to the 
foreclosure of a mortgage. The rule only requires, as parties, those who are 
beneficially Interested In the claim secured or in the estate mortgaged. The 
tenant is not thus interested in the claim. He is not entitled to its proceeda 
when coUected, or to any portion of the proceeds. Nor is he thus interested 
in the estate mortgaged; that is, in the title which is pledged as security. 
He bas not succeeded to such estate, or to any portion of such estate. He 
does not stand, therefore, in the position of a purchaser. The estate remains 
in his lessor. He has only a contingent right to enjoy the premises. The 
right of the lessor to the possession ends with the saie of the premises, or, 
rather, with the deed by which the sale is consummated. The right of the 
tenant to such possession dépends upon that of the lessor, and goes with it." 

In New York no action of ejectment can be sustained by a mort- 
gagee for the recovery of the mortgaged premises, and the mortgagor 
has a right to sell or lease subject to the rights of the mortgagee. In 
Simers v. Saltus, 3 Denio, 214, the suit was by the mortgagor on a 
covenant of a lease for rent. The défense was éviction. The facts 
were that the lessor, being the owner in fee of the land, had given 
a mortgage upon the same before he made the lease upon which suit 
was brought, and that the mortgagee had foreclosed the property, and 
brought it to a sale; that the purchaser had said to the tenant that 
he might continue to occupy the land, and the contention was that, 
by such consent, the lessee continued bound under the lease. The 
court held, however, that, by the foreclosure and sale, the lease of the 
tenant had been extinguished. The court said: 

"If the mortgagor, subséquent to the mortgage, lease the promises, the 
mortgagee cannot distrain or sue for the rent, because there is no privlty 
of contract or of estate between the mortgagee and tenant, unless the tenant 
attorn to the mortgagee after the mortgage has become forfeited, which he 
may do. * • * After foreclosure and sale of the mortgaged premises, in 
possession of a lessee of a mortgagor, under a lease subséquent to the mort- 
gage, the lessee is considered a wrongdoer, and is not entitled to notice to 
quit; and against him an action of trespass will lie by the purchaser for tak- 
ing and carrying away the crops. Lane v. King, 8 Wend. 584." 

The same principle is laid down in Indiana, a state which has the 
same statutory provisions in respect to the remédies of the mortgagee 
as Michigan. Jones v. Thomas, 8 Blackf. 428. It is true that in 
Lockhart v. Ward, 45 Tex. 227, it was held by a majority of the court 
(the chief justice dissenting) that ejectment would not lie in favor of 
a mortgagee purchasing at the foreclosure sale against the lessee of 
a mortgagor, who had not been made a party to the foreclosure pro- 
ceedings; but the weight of authority is to the contrary, as we hâve 
seen. A tenant for years under a mortgagor, when evicted by the 
90 F.~25 
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mortgagee before or after foreclosure, may redeem the mortgage. 
Aierill V. Taylor, 8 N. Y. 44; Bacon v. Bowdoin, 22 Pick. 401. And 
it is possible that the grantee of such an easement as tbis one claimed 
at the bar might be accorded the same privilège; but, however that 
may be, in the absence of rédemption the right to enjoy the easement 
ended with the entry of the purchaser at foreclosure sale. The com- 
plainant company had no right to object, therefore, when the pur- 
chaser refused to permit it to enjoy the easement longer, and discon- 
nected the wires; and the prayer for an injunction against such acts 
was rightly denied. The défendant railroad company conceded ail 
that was claimed by the complainant in respect to the personal prop- 
erty and fixtures under clause 11 of the contract, and no controversy 
arises thereon. 

It is contended, further, that the telegraph company may continue 
to maintain a telegraph Une over defendant's railroad without its 
consent, by virtue of the act of congress passed July 24, 1866 (Kev. St. 
§§ 5263, 5268, 5269). By this act it is provided that any telegraph com- 
pany organized under the laws of any state shall hâve the right to 
construct, maintain, and operate lines of telegraph over and along any 
of the post roads of the IJnited States, after flling a written accept- 
ance of the obligations and restrictions of the act. By section 396-4, 
Eev. St., passed in 1872, ail railroads or parts of railroads in the Unit- 
ed States are established as post roads. In Pensacola Tel. Co. v. W. U. 
Tel. Co., 96 U. S. 1, 11, it was held that the purpose of this législation 
was to secure the convenient transmission of intelligence by tele- 
graph in the United States from state to state without state interfér- 
ence, and that it was a legitimate régulation of Interstate commerce 
by congress. Speaking of the act, the court said: 

"It glves no foreign corporation the rîght to enter upon private property, 
■without the consent of the owner, and erect the necessary structures for its 
business; but it does provide that, whenever the consent of the owner is ob- 
tained, no state législation shall prevent the occupation of post roads for 
telegraph purposes by such corporations as are willing to avail themselves 
of its privilèges." 

Again, the court said: 

"No question arises as to the authority of congress to provide for the appro- 
priation of private property to the uses of the telegraph, for no such attempt 
has been made. * * » if private property is required, it must, so far as 
the présent législation Is concerned, be obtained by private arrangement with 
Its owner. No compulsory proceedings are authorized." 

The authority establishes, if authority were needed, that the tele- 
graph company cannot occupy the Une of defendant's railroad without 
the consent of défendant, or the consent of some predecessor in title, 
which is binding on the défendant. This, we hâve seen, is wanting. 
The suggestion, however, seems to be, if we understand it, that, be- 
cause of the public necessities, the court ought to use its injunction 
process and shape its decree so as to effect an équitable condemnation 
of the easement of way. The court has no such power. 

The decree of the circuit court is afflrmed, with costs. 
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JAMISON V. INDEPBNDENT SCHOOL DIST. OF EOCK RAPIDS, LYON 

COUNTY, lOWA. 

(Circuit Court, N. D. lowa, W. D. December 1, 189S.) 

1. Mtjkicipal Bonds — Validitt— Limit of Indebtedness. 

Bonds Issued by a school district which was Indebted beyond the con- 
stitutional limit may be enforced -where they were issued and used for the 
purpose of fundlng a valid outstanding judgment against the district. 

8. SaMB— IlLBQALITT in iKCEPTrOK— BoNA FfDB PuRCHASER— BhRDEN 01" Proof. 

A school district Issued negotlable bonds, which it exchanged for a bond 
previously issued, when It was indebted in excess of the constitutlonal lim- 
it, and which was also f raudulently obtained from the district by the origi- 
nal holder, without considération. It did not appear that the person with 
whom the exchange was made was a holder for value of the old bond. 
Beld, that a transférée of the new bonds eould not recover thereon with- 
out proof that he was a bona fide purchaser for value and before ma- 
turity. 

In the above case, the parties plaintifP and défendant, bj a written 
stipulation, duly flied, waived a jury trial, and agreed that the case 
should be tried by the court upon the facts and the law; and, from 
the évidence submitted, the court flnds the facts to be as follows: 

(1) When this action was brought, the plaintifC, W. H. Jamison, was a citi- 
zen of the State of California, and the défendant, the independent school dis- 
trict of EocIj Eapids, was a municipal corporation, created under the laws of 
the State of lowa, being one of the school districts of Lyon county, lowa. 

(2) The county of Lyon is one of the corporate counties of the state of lowa, 
and, prier to the year 1872, was attached to Woodbury county, lowa, for ju- 
diclal and revenue purposes. It was organized as a separate county, about 
January 1, 1872. 

(3) That in 1871 the f ollowlng described territory, in sald Lyon county, lowa, 
was organized into the township of Eocli, the same constituting the school 
district township of Eock, to wlt, ail of the territory of sald county comprised 
in township 100, ranges 43, 44, 45, and 46, and ail of the north half of town- 
ship 99, ranges 43, 44, 45, and 46; and that such district township of Eock 
existed as such territory without change of boundaries until the fall of 1872, 
when the said territory was organized Into the Independent school district 
of Eocli Rapids, the independent school district of Eiverside, and the district 
township of Grant 

(4) That the valuatlon of the taxable property within sald district township 
of Rock, as shown by the state and county tax lists, was as follows: For the 
year 1871, 8150,571; for the year 1872, $149,511.12. 

(5) That the flrst tax list of the Independent school district of Rock Eapids 
was in the year 1873, and that the valuatlon of the taxable property within 
said independent school district of Rock Rapids, as shown by the state and 
county tax lists from 1873 to 1881, inclusive, was as follows: For the year 
1873, $90,188.19; for the year 1874, $88,544.35; for the year 1875, $87,517.13; 
for the year 1876, $86,604.66; for the year 1877, $77,886.59; for the year 1878, 
$52,441.82; for the year 1879, $84,320.51; for the year 1880, $94,049; for the 
year 1881, $90,032. For the year 1879 the exemption allowed under the tree- 
culture acts of the state of lowa amounted to $5,329.80; for the year 1880, 
to $10,334; and for the year 1881, to $12,872. In the totals given for the val- 
uatlon of the taxable property of the district for thèse years, the amount of 
thèse déductions has not been subtracted. 

(6) This action Is based upon four negotlable bonds, with interest coupons,— 
two numbered 7 and 8, being called "judgment bonds," dated June 14, 1881, 
for $500 eaeh, payable in 10 years from date, the coupons from Nos. 11 to 20, 
inclusive, on both bonds, being unpald; and two bonds, also numbered 7 and 
8, for $500 each, dated June 14, 1881, and payable in 10 years from date^ 
with coupons from 11 to 20, inclusive, on each bond, being unpaid,— aU of the 
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sald bonds and coupons belng duly slgned by the président and secretary of 
tHe défendant district, and the same belng the property of the plaintift. 

(7) On the 14th day of June, 1881, there appeared of record the foUowing 
unsatisfied judgments against the défendant district: 



Name. 


Date. 


Amount. 


Costs. 


0. A. Cheney 


Fel). 18, 1875 
Sept. 25, 1874 
Sept. 21, 1876 
Sept. 21, 1876 
May 14, 1878 
Feb. 18, 1879 
Sept, 30, 1879 
Sept. 30, 1879 
Dec. 9, 1879 
May 19, 1880 
May 19, 1880 


1 90 00 

62 50 
51 85 
312 04 
243 68 
529 94 
280 00 
192 66 
245 75 
2>M 00 
497 41 


î 7 25 


T. E. Converse ; 


7 85 


Eurêka Mfg. Co 




Joy & Wright 




J. K. P. Thompson....; , '. 


4 45 


Joy & Wright 




Gammon & Deerlng 


4 85 


J. W. Taylor .. . 


4 75 


J. K. P. Thompson 


3 75 




4 65 


J. A. Perry 


4 85 








$2,711 23 


$44 40 



(8) On the llth day of October, 1872, two judgments were rendered In the 
circuit court of Lyon county, lowa, against the district townsbij) of Kock,— 
one In favor of George W. Felt & Co., for the sum of $946.87 and costs, 
$2.50; and one In favor of John A. Schmidt, for the sum of $4,525.70 and costs, 
of $2.50. I 

Under date of February 11, 1880, an entry of satisfaction is made on the 
record of the Schmidt judgment, as follows: 

"Keceived of the clerk of the circuit court of Lyon county, lowa, for the 
independent district of Rocli Kapids, on this judgment, Feb. 11, 1880, pay- 
ment in full for one-third of said judgment, the amount received for said 
one^thlrd being two thousand one hundred and seventy-five dollars. 

"John A. Schmidt, 

"By O. 0. Tredway, His Atty." 

On the record of the judgment In favor of George W. Felt & Co., the fol- 
lowing entries appear: "Api. 29, 1876, due $58.90; May 29, 1876, order issued 
for $59.40, delivered to S. C. Hyde. Bonded one bond $500.00; 2 bonds, 200 
each. See record circuit court; see page 10 (margin)." 

(9) On November 7, 1872, the voters of the défendant district voted in 
favor of the issuance of $8,000 of bonds by the district for the purpose of 
erecting a school house, and, in pursuance of this vote, the board of directors 
adopted a resolution authorlzing the issuance of the bonds; and the same 
were Issued and placed in the hands of the treasurer of the disti'ict, D. C. 
Whitehead, with whom a contract for building a schoolhouse was entered 
into, but it was not fulfiUed by Whitehead; and on January 6, 1875, a reso- 
lution was adopted by the board of directors reciting the issuance of the 
bonds, the appropriation thereof by Whitehead, and a proposition made by 
him to build a graded school building for the district, in considération of 
the recelpt by him of the bonds and the proceeds thereof, the board acceptlng 
the proposition thus made. 

(10) The évidence shows that prîor to June 14, 1881, the date of the bonds 
sued on, the défendant district had become indebted on warrants and bonds in 
a sum largely in excess of 5 per cent, upon the value of the taxable property 
of the district, as the same existed in the years 1872 to 1881, both inclusive; 
and the district was so Indebted when the bonds sued on w^ere issued and 
disposed of, but the accounts and books of the défendant district hâve been 
so badly kept that it is practlcally impossible to state just when or for what 
considération the warrants and bonds were in fact issued. 

(11) The two bonds, of $500 each, numbered 7 and 8, deelared upon in the 
first count of the pétition, were issued for the purpose of funding a judgment 
then outstanding against the défendant district, and were in icact used for 
that purpose. 

(12) The two bonds, of $500 each, numbered 7 and 8, and deelared upon in 
the second count of the pétition, were issued and used for the purpose of 
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funding bond No. 5 ot the Issue of November 7, 1872, for |1,000, whlch on 
June 14, 1881, was owned by one D. M. Hathaway, a résident of Illinois. 

A. Van Wagenen and Joy & Joy, for plaintiff. 
J. M. Parsons and E. C. Eoach, for défendant. 

SHIEAS, District Judge. Under the facts of this case, there 
seems to be no escape from the conclusion that the bonds issued 
under the circumstances set forth in the ninth flnding of facts were, 
when issued, null and void. The amount of this issue, being $8,000, 
exceeded 5 per cent, upon the total valuation of the taxable property in 
the district township of Rock, out of which the défendant district was 
carved, in the fall of 1872, and therefore the amount of the bonds, when 
issued, clearly exceeded 5 per cent, upon the valuation of the taxable 
property in the défendant district. Furthermore, it appears that the 
bonds, when issued, were delivered to D. C. Whitehead, who was the 
treasurer of the district, who disposed of the same, and appropriated the 
proceeds to his own use, and the district received but little benefit or 
considération therefrom. The évidence further shows that on the 14th 
day of June, 1881, the date of the bonds sued on, the défendant district 
was indebted in a sum in excess of the constitutional limit, and there- 
fore could not lawfully create a further indebtedness. Consequently, 
the bonds in suit must be held to be invalid and void, unless it is shown 
that they represent a pre-existing enforceable indebtedness. So far as 
the two bonds, called "judgment bonds," are concerned, the évidence, 
though not entirely satisfactory, justifies the conclusion that they were 
in fact issued to bond an outstanding judgment against the district; 
and, having been issued and used for that pur-pose, the bonds were valid 
and enforceable in the hands of the original holder, and are equally 
valid in the hands of the présent plaintiiï. With respect to the two 
bonds called "refunding bonds," the évidence shows that they were 
issued to refund bond No. 5 of the issue of November, 1872, which 
bond was invalid under the constitutional restriction, and was with- 
out considération and fraudulent in the hands of the original holder. 
The évidence shows that on June 14, 1881, this |1,000 bond was 
owned by D. M. Hathaway, who exchanged the same for the two 
bonds in suit. The évidence fails to show that Hathaway paid 
value for the |1,000 bond, or that the plaintiff paid value for the 
refunding bonds issued in lieu thereof. It is not averred in the pe- 
iition that the plaintiff paid value therefor, nor is there any évidence 
from which it can be found, as a matter of fact, that the plaintiiï 
became the owner of the bonds before maturity or for value. 

The case, so far as it rests upon thèse bonds, cornes within the 
ruie laid down by the suprême court in Smith v. Sac Co., 11 Wall. 
139, that, if there be fraud or illegality in the inception of negotiable 
paper, proof thereof in a suit thereon casts upon the plaintiiï the 
burden of showing that he is a holder for value; and, in the absence 
of such proof, the holder will be deemed to be merely a transférée, 
against whom the same défenses may be made that would be avail- 
able against the original holder of the paper. I therefore hold that 
there can be no recovery on the so-called "funding bonds," but that 
the plaintiff is entitled to recover the sum due on the judgment bonds, 
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and the coupons thereto belonging, being the sum of $1,902.30. In 
this computation, the coupons becoming due before April 7, 1888, 
are not included, as the same are barred by the statute of limitations. 
Judgment will therefore be entered in favor of plaintiff for the sum 
of |1,902.30, each party to pay their own costs. 



HADLEY V. PEOVIDENT SAVINGS LIFE ASSTJR. SOC. OF NEW YORK. 

(Circuit Court, D. Massachusetts. Noveinber 30, 1898.) 

No. 675, 

1. LiPE Insuhancb — Représentations not Material to Risk— Intent to 

Dkceive. 

An applicant for life Insurance, In answer to a question, stated that he 
had never directly or indirectly been engaged in the sale of wlnes or 
llquors. He had during 10 years, ending 5 years before the application 
was made, been engaged in business as a drugglst, in connection with 
whleh he had sold considérable quantities of liquors. In an action on the 
policy, it was lield that if the statement was made willfuUy, with intent 
to deceive, was relied on, and did deceive, it would avoid the policy, though 
immaterial to the risls; but if It was made incidentally, without recliless 
intent, and without havlng in mind the distinction between the trafflc in 
liquors as a trafflc by itself and as one incidental to the drugglst' s busi- 
ness, where it was not material to the rislî, it would not constitute a dé- 
fense. 

2. Same, 

Northwestern Life Ins. Co. v. Muskegon Banls, 122 U. S. 501, 7 Sup. Ct. 
1221, and Insurance Co. v. Davey, 123 U. S. 739, 8 Sup. Ot. 331, applied. 

On Motion for New Trial. 

Alfred Hemenway and Arthur J. Selfridge, for plaintiff. 
Robert M. Morse and T. H. Desmond, for défendant. 

PUTNAM, Circuit Judge. This case having been tried to a jury 
with a verdict for the plaintiff, the défendant has moved that the 
verdict be set aside, and a new trial granted. The action is based 
on a contract of life Insurance payable to the plaintiff, issued by 
the défendant on the application of the person whose life was insured. 
The court limited the défense to questions of alleged misrepresenta- 
tions, excluding ail défenses based on alleged warranties. Some of 
the alleged misrepresentations were claimed to hâve related to mat- 
ters which might ordinarily be regarded as immaterial to the risk, 
and others to such as were material. The law as to each of thèse 
classes of représentations was fuUy explained to the jury, as will 
appear with référence to représentations which might be regarded by 
the jury as relating to immaterial matters, by the extracts from the 
charge which will be given. The instructions relating more especially 
to matters which might be regarded as ordinarily material to the 
risk, we need not give. As to the former class of représentations, the 
only facts which need be stated are as follows: 

In the application, the applicant was asked, "Are you now, or hâve 
you ever been, directly or indirectly, engaged in the sale of wines, 
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spirits, or malt liquors?" to which he answered, "No." The court 
ruled that if this answer was substantially untrue, and if the appli- 
cant, when he made the answer, knew it to be untrue, and made the 
answer intending to deceive the company, fearing that, if he an- 
swered truthfully, the company would net issue the policy, or would 
charge Mm a higher rate of premium, and if the company relied on 
the answer in connection with other matters, not on the answer alone, 
but on it in connection with other matters, the verdict must be for 
the défendant, even though the question, in the opinion of the jury, 
was whimsical. 
The court also said: 

"On this matter I make an élément of the Intention to deceive. I do not 
mean to say that you are required to flnd an intention to deceive as an abso- 
lute, Independent fact from any spécial circumstances in the case.'' "Ordi- 
narily, when a party puts a question which concerns his transactions with 
another, and the other knowingly and willfuUy answers it falsely, and, in 
conséquence of that false answer, a bargain is completed, the intention to 
deceive is inferred by the law and the jury. When a man tells a falsehood 
to accomplish a certain purpose, and the purpose is accomplished, it is a rule 
of common sensé, with which the common law does not take issue, that the 
Intention to deceive accompanies the telling of the falsehood." "The answer 
may hâve been made carelessly. The answer may bave been made, as sug- 
gested by the learned eounsel for the plaintifC, not having in mind the dis- 
tinction between the trafflc in liquors, as a traffic by itself, and as one inci- 
dental to the druggist's business. If made incidentally, if m.ade without reck- 
less intent, if made through mère oversight, where it is not material to the 
risk, it would not sufflce to establish a défense. Neither would it sutfice to 
establish a défense uniess it was relied on by the underwriters, nor unless 
it was one of the inducements which led the underwriters to issue the policy." 

In passing on the motion for a new trial, as the défendant properly 
says, the instructions to the jury must be accepted as stating the law 
correctly. Of course, there are exceptional cases where the court is 
justifled in granting a new trial on the ground of improper instruc- 
tions; but this is not one of them. In the case at bar the ends of 
justice will be promoted by assuming the law to hâve been correctly 
given to the jury, It will be perceived by thèse instructions that, 
with référence to représentations which might be regarded as relating 
to immaterial matters, the jury were expressly instructed that there 
must be an actual intent to deceive on the part of the person making 
them, and that the making of them merely incidentally, without a 
reckless intent or through mère oversight, would not sufflce to estab- 
lish a défense. The policy issued in January, 1897. At that time the 
applicant was about 47 years old, and he had been in active business 
26 years. During 10 of those years, from 1882 to 1892, his principal 
business had been that of a druggist. In 1892 he entirely abandoned 
that business, and became very largely interested in manufactures, 
controlling large manufacturing corporations, and doing in that di- 
rection a very extensive business. In connection with his drug busi- 
ness, he had sold a very considérable amount of intoxicating liquors. 
There was évidence which ought to hâve satisâed the jury that this 
was not strictly limited to such liquors as were needed in the appli- 
cant's drug business, and that he carried a considérable stock, and 
made large sales for family uses, if not in some cases for consump- 
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tion on the premîses. But he discontinued the whole of it when he 
discontinued the drug business; so that, for fl^e years prior to his 
application for the policy in suit, he had been entirely disconnected 
from it. Strictly speaking, this représentation was not in accordance 
with the facts; and yet it is clear, on this statement, that there was 
some ground on which the jury might flnd that he regarded this 
business so incidental as not to be called for by the interrogatory put 
to him, and better ground for its flnding that it did not occur to him 
that the interrogatory was intended to reach a business of this char- 
acter from which he had abstained for so many years. 

But the matter takes on a clearer phase. It is said by the défend- 
ant that the applicant had been engaged in the sale of intoxicating 
liquors during 10 years, and that during that period he had sold thereof, 
at least, $100,000 worth. In this respect the statement of the de- 
fendant substantially agrées with what, on the whole, must be held 
to hâve been quite clearly proved in the case. But the very estent of 
the business defeats this position of the défendant on this motion for 
a new trial, because the jury may reasonably hâve been led to the 
conclusion that the applicant could not hâve expected to conceal from 
the défendant corporation transactions so extensive as thèse had been, 
and also so noterions as the évidence shows they were; so that, 
for this very reason, the jury might well hâve f ound that the very facts 
urged by the défendant defeated its proposition that this auswer was 
given with any actual intent to deceive. Moreover, it is diiScult to 
accept the theory which seems essential to an intent to deceive, that 
the applicant could hâve supposed that, with référence to a business 
of this character which had been so long discontinued, he would in 
any way influence the défendant corporation against the issuing of 
a policy to him, or affect its rates, by failing to disclose the facts 
as they in truth existed. Tbere is enough to sustain the verdict of 
the jury on this branch of the case. 

The other reason given by the défendant why the court should 
grant a new trial arises as follows: 

The application contained the f ollowing questions and answers : 

"Int 7. Hâve you ever used spirits, wine, or malt liquors? Ans. Yes. 
Int. 8. Hâve you ever used them to excess? Ans. No. Int. 9. Do you now 
use them? Ans. Hâve no habit; now and then may take a cocktail or wine 
at meals. Int. 10. If you hâve ever used them to excess, glve full détails 
of how often, and how long since. Ans? No." 

There was a great deal of évidence tending to show that, on several 
occasions, the applicant was overcome by the use of intoxicating 
liquors as a beverage to an extent which should properly be desig- 
nated as extrême; and, indeed, the testimony of this character was 
so marked that, except for the rules which were laid down in North- 
western Life Ins. Co. v. Muskegon Bank, 122 U. S. 501, 7 Sup. Ot. 
1221, and in Insurance Co. v. Davey, 123 U. S. 739, 8 Sup. Ct. 331, 
which we were compelled to give to the jury, the court woùld feel 
that the verdict ought not to stand. But, although the form of tbe 
interrogatories varied, yet, in connection with the answer which 
the défendant accepted, — "bave no habit," — they were in substance the 
same; so those rules leave so little for us in this case, aud so much 
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for the Jury, as was fully explained in our charge, that we are power- 

less to act. 

The motion for a new trial is denied. 



McDOWELL et al. v. McCORMICK. 

(Circuit Court, D. Indiana. November 25, 1898.) 

No. 9,626. 

Bheriffs— Wronqfui- Execution of Writ op Rbplevin— Liabilitt in Tres- 

PA8S. . _ 

In the statutory action of replevin in Indiana, the plaintiff Is required 
to State by affidavit that he is the owner, or is lawfully entitled to tlie 
possession, of the property described, which is unlawfully detained by 
the défendant; and the writ issued commands the officer to talie the 
property from the possession of the défendant named therein. HeU, that 
such a writ confers no authority on the officer to talie the property from 
any other person than the défendant named, and if he exécutes it by 
seizing and taking the property by force from a stranger to the writ, who 
is the bona fide owner and In the actual possession, he may be sued in 
trespass therefor in a fédéral or other court having jurisdiction. 

On Démarrer to Complaint. 

John H. Bradley and David H. Robbin, for plaintiff. 

A. C. Harris, for défendant. 

BAKER, District Judge. The question presented by the demurrer 
is this: When a replevin suit is begun in a circuit court of this 
State by one person against seven others, as sole défendants, and a 
writ of replevin is issued to the proper sheriif, commanding him to 
take specifled personal property from the possession of the défend- 
ants who are named in the writ, may the sheriff be sued in trespass 
in this court, if he exécutes such writ by seizing and taldng by force 
from a stranger to the writ, who is the bona iide owner and in actual 
possession of it, the property named in such writ? It is a rule of law 
of universal application that if the court issuing the process had juris- 
diction, in the case before it, to issue that process, and it was a valid 
process when placed in the hands of the oflScer, and if, in the exécu- 
tion of such process, he keeps himself strictly within the mandatory 
clause of the process, then such writ or process is a complète protec- 
tion to him, not only in the court which issued it, but in ail other 
courts. Of this class was a writ of replevin at common law which 
commanded the ofiScer to seize and take into his possession the Per- 
sonal property named in the writ, and to summon some person therein 
named. The writ did not name the person from whose possession the 
property was to be taken by the officer. In this state the common- 
law action of replevin is abolished, and a statutory method of pro- 
cédure is provided for the recovery of any personal goods which are 
wrongfully taken or unlawfully detained from the owner. Before 
any process for the taking and delivery of personal property can be 
issued, the plaintiff, or some one in his behalf, must make and file 
with the clerk an afiQdavit showing that he is the owner or is lawfully 
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entitled to the possession of the property, particularly describing 
it; that the same bas not been taken for a tax, assessment, or fine, 
or seized under an exécution or attachment against the property of tlie 
plaintiff, or, if so seized, that it is exempt from such seizure; that 
the property bas been wrongfuUy taken and is unlawfully detained 
by the défendant, or is unlawfully detained by him; and the estimat- 
ed value of the property. Upon the flling of such affidavit the clerk 
issues a writ for the seizure of the property, and the delivery thereof 
to the plaintiff. If, within 24 hours after its seizure, the défendant 
exécutes the undertaking required by statute, the sheriff must return 
the property to him. If, however, the défendant faits to give the 
required undertaking, the sheriflf is then directed to deliver the prop- 
erty to the plaintiff, if he gives the required undertaking. The action 
in this state mnst be against the person having possession of, and 
unlawfully taking or detaining, the personal property to be recovered. 
The statute requires the plaintiff, as a condition précèdent to the is- 
suing of the writ, to show by afladavit that the property sought to 
be recovered is in the possession of the défendant, from whom the 
ofiScer is required to take it and restore it to the plaintiff upon his 
giving bond, if the défendant fails to give the undertaking required 
for its rétention. If the plaintiff recovers judgment for the property, 
he is entitled to damages for its wrongful taking or unlawful déten- 
tion. If he fails, the property is to be restored to the défendant, who 
may recover damages for the taking. A return of the property is 
awarded, and, if the property is not returned pursuant to the judg- 
ment, the défendant has his remedy on the undertaking, as well as a 
writ pro retorno habendo. The statute, in ail of its provisions, 
clearly implies that the property to be recovered is in the possession 
of the défendant, and that it is to be taken from his possession by 
the ofiScer. The form of the writ, and the mandate to the sheriff there- 
in contained, is that he take from the possession of the défendant, 
and not from the public generally, the property described in the writ. 
The person from whom the goods are taken is the one to whom the plain- 
tiff, by the terms of his undertaking, is to return the property, if a 
return be adjudged. The mandate of the writ is not, like that at 
common law, simply a command to take in specie certain specifled 
goods and chattels, but the command is to take the goods and chattels 
in specie from the défendant, and from no one else. The writ cou- 
fers no authority upon the offlcer to take the goods and chattels de- 
scribed in it from any other person than the défendant therein named. 
If he does so, he acts in excess of his authority, and becomes a tres- 
passer, The writ is no protection to him, for the plain reason that 
it specifically limits his right to take the property to a taking from 
the défendant, ànd from noue other. If the property has been fraudu- 
lently transferred to, or wrongfuUy placed in the possession of, a 
stranger to the writ, he could not successfully complain, if the prop- 
erty were seized and taken from his possession by the ofiicer. This, 
however, would arise, not from the writ being a direct authority 
to take the property from the possession of such wrongdoer, but from 
the fact that the wrongdoer would not be injured by the seizure 
and taking of the property from his possession. In the présent 
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case, lio'wever, the plaintiffs allège tliat they were tlie bona flde own- 
ers of the property mentioned in the writ. and were at the time in 
its actual possession when the property was forcibly and wrongfully 
seized and taken from them by a writ to which they were strangers. 
For this trespass an action lies, and the writ is no protection to the 
officer. This court, as a court having concurrent jurisdiction with the 
courts of this state, possesses the same authority as would any court 
of the state to entertain jurisdiction of this cause. The demurrer 
must be overruled, and it is so ordered. 



WAGNER V. NATIONAL LIPE INS. CO. OF MONTPELIEE, VT. 

(Circuit Court of Appeals, Sisth Circuit. November 9, 1808.) 

No. 497. 

1. ReI.EASE— AVOIDTSG FOR FlîADD IN AcTION AT LAW — PlEADING. 

It is proper, in a suit at law, for the plaintiff to meet a plea of release 
by a replication that the release was obtained by fraud, whether the 
fraud Is in the exécution or in misrepresentation as to material facts In- 
duclng exécution, where the issue involves simply a question of fraud 
between the parties. 
3. Samk— Impeachment fob Fracd— False Statements. 

To entltle a plaintifC to avoid a release for fraud, In lavï' or equity, 
because of untrue statements knowingly made by défendant, it must 
appear— First, that défendant made such statements intendlng that the 
plaintiff should act upon them; and, second, that they were a substan- 
tial Inducement to the exécution of the release. 
8. Same. 

To render a false statement ground for the avoidanee of a release, It 
must appear, not only that the person who executed the release would 
not hâve done so had he been told the truth, but also that he would not 
hâve done so had no statement heen made. 
i. Same. 

The holder of a policy of llfe Insurance determined to surrender It, and 
obtaln Its surrender value, at the same time taklng a new policy. For 
the purpose of effecting the change, he went to the ofiBce of the agent of 
the Company, where he was examined by Its physician, who rejected him 
as an applicant for new Insurance, on the ground that he had an affection 
of the heart At the same time, the physician stated to him that the 
disease was not In itself dangerous, and would not cause his death, but 
would prevent him from obtaining insurance in any other eompany, and 
advised him to retain the policy he then beld. The insured, however, 
surrendered the policy, and he and his wife, who was the beneflciary, 
executed a release thereon. In fact, his disease, as the physician knew, 
was likely to cause his death at any time, and dld so within a few days 
thereafter. Held, that the wife could not avoid the release because of 
the false statement made by the physician, which was not the inducement 
to its exécution, nor intended to be so, although, if the physician had 
stated the truth within his knowledge, it might hâve prevented the sur- 
render of the policy. 
5. Same— Execution without Reading. 

The beneflciary of a policy of life insurance, who executed to the eom- 
pany a release of liability thereon upon its surrender, cannot avoid such 
release on the ground that she signed it without reading, at the instance 
of her husband, who was the insured, and in the belief that it was merely 
a receipt for accrued earnings, and left the policy in force, where she was 
able to read. and no fraud was practiced upon her by the eompany or 
its agent 
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In Error to the Circuit Court of the United States for the Eastem 
District of Michigan. 

This action was brought by Mary L, Wagner against the National Life In- 
surance Company of Montpelier, Vt., to recover $5,000 upon a policy of life 
Insurance issued upon the life of her husband, Robert Wagner. Robert 
Wagner died on the lOth day of December, 1894, and, after due proof of loss 
and refusai to pay by the company, the 'writ was issued and the déclaration 
filéd. The défendant flled a plea of the gênerai issue, and, as the Michigan 
practice requlres, gave notice of an intention to prove a surrender of the 
policy in bar of the action. The plalntiff oflfered in évidence the policy, 
whlch, at the request of plaintifif, had been produced by the défendant, in 
whose possession it was. The défendant objected to the Introduction of the 
policy, for the reason that it bore the following indorsement: 

"Détroit, November 26, 1894. 
"Received from the National Life Insurance Company $1,060.61 in full for 
ail claims under this policy, No. 45,801, now terminated by surrender for cash. 
"[Signed] Robert Wagner. 

"Mary L. Wagner. 
"In présence of 

"McC. C. Le Beau." 

The policy was admitted In évidence, subject to objection and exception. 
The only witnesses to the surrender and the accompanying circumstances 
were Mrs. Wagner, caJled in her own behalf, and Le Beau, the agent, and 
Dr. Miner, the médical examiner, called by the company. Mrs. Wagner was 
permitted to testif y to a conversation with her husband before going to the 
agent's. office. She said: "He asked me if I would be willing to let him 
bave the accrued money on his life Insurance; if I were willing he should 
bave this money; that would help him out of some financial difficulty. And 
I remarked to him at the time, as we went towards Mr. Le Beau's building, 
'You do not intend to drop your insurance, do you?' And he answered me 
very impetuously, as he would if he thought I misunderstood him, and he 
said: 'No; not at ail. I bave not the slightest idea of doing such a thing. 
I simply want you to give me the interest or accrued money; that is ail I 
want. Your life insurance wlU go on just the same.' And It was then I 
said, 'Very well, that is ail I ask.' I did not mean to ask a foollsh question; 
I simply wanted to be satisfled; and we entered the building, and from that 
moment I was under that supposition. I never doubted it again. I did not 
question the thing aftenvards as I might hâve done." The witness then de- 
scribed the conversation of the agent. Le Beau, and the physlcian, Dr. Miner, 
with Wagner, after the médical examinatlon. She said: "They both came 
out of the room together. I don't remember anything that they said par- 
tleularly to me. They said to Mr. Wagner: 'Well, Mr. Wagner, are you 
fully resolved to do this thing? Hâve you made up your mind to do this 
thingî' I think Mr. Le Beau asked him that question, if he wanted to do 
this; of course, as I supposed— (Objected to.) Q. What did Mr. Wagner 
say? A. He said, 'Yes,' he did. Then Mr. Le Beau told him to corne into 
the room, — tlils prlvate , room,— and they would settle matters up; and the 
three went In together. I cannot remember how long they were in there. 
The next one I saw, I think, must bave been Mr. Le Beau. He came out 
of the room with a folded document in his hand. The document was folded 
like this. And he stood in front of me, and asked me my name. 'Your namo 
is Mary L.Wagner?' he said; and I said, 'Yes;' and he said, 'Will you please 
sign hère, Mrs. Wagner?' And I signed the document where he indicated, 
and I did not look at anybody else, and I had not looked at anybody else, 
except Mr. Wagner. After signing, I looked up and saw Mr. Wagner's 
condition, which very much frightened and astonished me. I saw that some- 
thing dreadful had happened. I was positive of that when I saw his face. 
I knew him well enough to know when he was exeited; that he would look 
like that only under very strange circumstances. Large beads of perspira- 
tion were on his forehead, his eyes were set, and his color was gone; and 
I knew he was very much exeited to be in such a state as that. Then I 
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asked him what was the matter, 'What does ail this mean?' And he replled, 
'They won't give me any more Insurance;' but he just muttered the words; 
and then Mr. Le Beau and Dr. Miner told me why they would not glve him 
any more, and they went Into the particulars of the case. They went into 
the particulars of the condition of his heart; told me that it was enlarged, 
and that hIs life was not a good one, that they could not insure it; and Dr. 
Miner used ail the médical terms such as are used in describing the condi- 
tions of a person's heart. I cannot remember those. I know he went into 
ail the particulars of this .thing every way; told me how he was. I was 
very much astonished and excited to thinli he would do such a thing to a 
man who was already just crazy with excitement, being told such a thing; 
and I tried to finish the business arrangements just as quickly as I could. 
and get him out of there. That was my idea,— to get him out of there as 
quickly as possible. And I said, 'Mr. Le Beau, if you cannot insure Mr. 
Wagner, there are other companies that wilL' And he remariced, 'No,' his 
case was not a good one, it was utterly impossible to overcome that verdict; 
the reports would go ail over the country, that it was a report that every 
Company would hear of; that he would not be taken again. And then, in 
order to say something and get away, I sald, 'AU right, if he cannot be in- 
Bured, perhaps I can get my life insured;' and I got him out of there as soon 
as I could. I saw that he was not fit to speak to; that I could not talk 
to him; and I did not try to say a word. We got on the elevator, and came 
down, and I did not say anything to him until we got home." The next 
day, Mr. Wagner applied to Mr. Le Beau to withdraw the surrender, and 
Mr. Le Beau said it was too late for him to act in the matter, and that he 
would refer the matter to the company, which he did, and the Company de- 
clined to reinstate Wagner. Wagner's death from heart disease occurred 
within 10 days from the date of the surrender. The check was duly tendered 
to the Company before suit brought. 

The account given by the agent of the company. Le Beau, was as foUows: 
"Mr. Wagner first spobe to me about the matters in question in this suit 
about the 18th or 20th of August, ISîM, In my office. I was at that time 
State agent for the défendant company. He told me then that, when his 
policy became due, he should surrender for cash. The matter next came up. 
as I recall it, on the morning of the 26th of November, between ten and 
eleven o'clock. He said that he had corne to fix that matter up. He had 
got to surrender. I stated to him I thought it was a most peculiar pro- 
ceeding for a man in his condition. It was easily seen he was in a very bad 
condition, and I told him it was a peculiar proceeding for him to come to an 
Insurance office and surrender his life Insurance. He made the statement 
that he was not feeling very well; that he had been to a wedding on Saturday 
night. I think he said his own son was married at Cleveland, and he was 
up pretty late, and had had a sinking spell. I told him I thought so; he 
had that appearance. He said he would be ail right in a day or two. I says, 
'Mr. Wagner, that is the most absurd thing, the most foolish thing, I can 
imagine.' 'Well,' he said, 'I hâve got to hâve it. I hâve made my arrange- 
ments for it, and I hâve got to hâve it.' Then I says, 'Now, Mr. Wagner, 
if you Insist upon this matter, you had better make application for some 
term or cheap Insurance to protect your famlly in the meantime.' Well, he 
wanted to know what it would cost. Of course, the premium he was paying 
was high,— some three hundred and odd dollars. I told him the price, and 
he said, 'AU right, I will do that' I was as well aware then as now that 
he could not get Insurance, but I had an idea that it would appease his 
désire, and withdraw him from that policy. When I returned from dinner, the 
doctor had examined him. * ♦ * I called Mr. Wagner in, and told him 
the doctor said it would be impossible to write him any more Insurance, 
and the best thing he could do was to keep what he had. And he said lu 
could not do it. And I said, 'Wagner, I would mortgage my farm in order 
to do it' I said, 'I would rather pay your family $5,000 in a year than to 
pay your cash surrender now.' And he says, 'It don't make any différence; 
one thousand five hundred dollars is worth more to me now than five thou- 
sand dollars will be in two or three years.' And there was no further argu- 
ment I saw there was nothing I could do that would induce him to with- 
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draw his détermination. Thereupon I told him, 'If you are determlned upon 
STirrendering this, call Mrs. Wagner.' * • • His wlfe was tliere with him; 
so he stepped to the door, and he ealled her In my office. I sat down, and 
fllled ont the disctiarge, and had Mr. Wagner sign it, and aslied her to 
sign it. She toolc my chair in my private office, after whlch she turned in 
the chair to her husband, and she said, *Now, Kobert, you haven't got any 
other insurance?' He says, 'Yes, I hâve got a two thousand dollar policy hère, 
and two thousand dollar policy over there in the Equitable,' pointing across 
the way. Something came up whereby Mrs. Wagner— I thlnk she asl^ed 
the question why they would not Insure, or if we would insure her. I asked 
her how old she was. And she told me, and I put another question to her, 
and she ànswered it, and I told her we could not insure her. She wanted to 
know why. I told her the rules of the company applicable to women would 
not allow it. Afterwards I drew the check, and gave It to Mr. Wagner. 
Mr. Wagner took the check, and went out." 

The médical examiner, Dr. Miner, who was the only other witness, gave 
the foUowlng testimony: "Well, upon examlning him, I found Mr. Wag- 
ner's puise very weak and very irregular. I then examined his chest, and 
found he had enlargement of the heart. It was enlarged from half an inch 
to an inch, so that the apex beat,— that is, the part where the heart strikes 
on the chest,— instead of beating In its normal position, was from an inch 
to an Inch and a half to the left, and down about half an inch, which is 
indicative of enlargement of the heart. I also found a slight murmur or 
blowing Sound, that shows the valves of the heart do not close properly. 
In other words, he had valvular lésion, enlargement of the heart. * • * 
So, I finlshed making my examination; and then I opened the door, and I 
saw Mr. Le Beau, and I ealled him in, and I says, 'We can't take this man; 
we cannot take Mr. Wagner.' And he says, 'Why not?' I says, 'He has a 
heart trouble, and he Is not a good risk.' * * * And then Mr. Le Beau 
sald that I Would hâve to pass upon Mr. Wagner's risk at once, beeause, if 
he were not a good risk, It would not be proper to let him give up the policy 
he then had. * • * So he ealled in Mr. Wagner, and told him. He said 
that I didn't find him just right. And then I said to Mr. Wagner: 'I see 
you are worried about this. It is unnecessary. ïour condition of the heart 
is not a condition of the heart that will ever klll you. You may live just as 
long or longer than I or any other man.' Then he says: 'What Is the trouble 
with it?' And I says: 'Nothing, only this; the insurance companies do not 
accept any rlsks where there is an affection of the heart or kidneys, unless 
it may be what Is caJled funetlonal trouble; that is, not conséquent upon any 
condition of the heart or interfères wltb Its action, but it must be an organic 
condition that may produce death at any tlme.' 'Now,' I said, 'you will live 
Just as long as any other man; but, If you happen to get pneumonia or typhold 
fever, your condition of the heart Is one that will hâve to be considered. 
It may be serlous, and it may not, but tiiat Is about the only trouble you 
wlU ever hâve from your heart. Don't give It any concern whatsoever.' That 
was not true what I told him, as it was a condition he should be concerned 
about, and It was a condition of the heart that was apt to be followed by 
sudden death at any time, but I did not wish to annoy him. That is a rule 
of ail physiclans. It is not proper to tell a man with a heart trouble, but 
we tell his family If we can; and that is ail there Is of it. I felt I had my 
duty to do towards the company, and I felt I had done It towards Mr. 
Wagner. I says, 'It Is very wrong of you to let your policy go in that con- 
dition, beeause you cannot get Insurance from any other company.' 'Oh.' 
he said,. 'I wIU be ail rlght In a few days.' I says, 'You are very foolish 
to throw up this policy, to let your policy go, beeause, while you may live 
just as long as any other man, you cannot get insurance in your présent 
condition.' Shall I go on and state what I said further? Q. Yes: you might 
as well go on and tell ail. A. Then I said, 'You are making a big mistake 
to accept this cash surrender.' He started talking confidentially to me, and 
he says, 'Doctor, one dollar Is worth to me more now than flve dollars will 
be in three or four years.' " 

Counsel for the défendant moved for a direction to the jury to return a 
verdict for défendant, contending, among other things, that the surrender 
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wa8 valia In law, and could only be Impeached In a court of equlty, and that, 
even If its validity could be Investigated hère, the évidence was Insufflclent 
to avold the surrender. 

F, A. Baker and H. E. Spalding, for plaintiff in error. 
Edwin F. Conely, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and CLARK, District 
Judge. 

TAFT, Circuit Judge (after stating the facts as above). The flrst 
question for our considération is whether the surrender of the policy, 
admit ted to hâve been signed by Wagner and Mrs. Wagner, could be 
impeached for fraud in a court of law. The issues as to the validity 
of the release were two: First, that it was obtained from the plain- 
tiff by fraudulent représentation, made on behalf of the défendant 
Company, as to Wagner's physical condition; and, second, that 
Mrs. Wagner was misled as to the character of the instrument, so 
that she never, in fact, assented to the surrender. The two grounds 
are quite différent. The latter goes to the exécution and delivery 
of the instrument with a contra cting mind, and is analogous to 
the plea of non est factum at common law. The former goes to the 
inducement to an act, the conscious doing of which it assumes. It 
is not disputed, and could not be, that, under the most stringent com- 
mon-law rules of pleading, a replication of the latter kind to a plea of 
release was permissible. But it is contended that, where the con- 
scious exécution of a release is admitted, it can be avoided for fraud in 
inducing the act only in equity, and, therefore, that the court was right 
in holding that there was nothing in the évidence as to the false state- 
ments made concerning Wagner's physical condition which the jury 
could consider. 

The question presented is not free from difBculty. The law side 
of a court of the United States is a court of common law with no 
equity jurisdiction, except such as the common-law courts of England 
exercised before the acts of parliament, which, in terms, gave them 
certain équitable powers. A close study of the two concurrent Sys- 
tems of law and equity between Lord Mansfield's time and the passage 
of the act of 1854 (17 & 18 Vict. c. 125), which for the flrst time gave 
the courts of law power to entertain équitable pleas and replications, 
would doubtless show that the more enlightened and libéral course 
of the chancellor in disregarding forms, and looking to the substance, 
and in avoiding circuity of action, by settling controversies in one 
suit, had a direct effect upon the procédure in the common-law courts. 
Certain it is that early in this century, and perhaps earlier, the com- 
mon-law courts began to assert what they called an équitable jurisdic- 
tion to defeat certain inéquitable défenses. The manner of doing 
this we shall refer to later. By the judicature act of 1873, the courts 
of law finally obtained full équitable powers. It is not always an 
easy matter to détermine whether the procédure approved in cases de- 
cided in this period of transition is based on common-law or équitable 
principles. When we consider the American authorities, we are in still 
greater perplexity, because in some states the distinction between law 
and equity pleading and practice bas been abolished as far as possible; 
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in other states ît has been modified; and in others ît remains com- 
paratively intact. This much must be said, however: that, although 
the distinction between law and equity procédure has always been 
maintained in courts of the United States, it is natural and it is 
proper that the relaxing of the rigid lines between the two jurisdic- 
tions in England and in most of the states of this country should ren- 
der courts of the United States, sitting as courts of law to-day, less 
acute than in earlier days to exclude pleas and replications having an 
équitable flavor, which would hâve been of doubtful validity in a 
court of law presided over by Lord Holt or Sir Matthew Haie, or even 
by Lord Kenyon or Lord Ellenborough. Even courts of common law 
must partake of the spirit of progress. 

At common law, a release of a right of action, whether founded on 
simple contract or specialty, had to be by deed, under seal, to be of 
any efQcacy. Leake, Cont. 794; Co. Litt, 264a, 291a. Whether one 
sued upon his deed might not avoid it and défend against it on the 
ground that it was procured from him by fraud not going to its exécu- 
tion and delivery, may be open to question. In Taylor v. King, 6 
Munf . 358, it was sought to défend againet a deed in an ejectment suit 
on the ground that the défendant had been defrauded into making the 
deed by false statements in respect of the considération. The court re- 
fused to consider the spécial finding of the jury showing such fraud, say- 
ing: 

"Such clrcumstances go to show a want of considération; and a défendant 
cannot avoId a solemn deed on that ground by paroi in a court of law. In 
that court, and on such an Instrument, the principle that fraud and covin 
vacates every contract is to be taken In subordination to another principle, 
namely, that a party is estopped from averrlng a matter of the Idnd against 
a specialty." 

The same doctrine is held in Wyche v. Macklin, 3 Rand. 426, in 
Vrooman v. Phelps, 2 Johns. 177, and in Dorr v. Munsell, 13 Johns. 
-130, which were suits in debt on bonds. And yet in Chit. PI. (llth 
Am. Ed., from 6th Eng.) 962, a form of plea against debt on a bond is 
given as proper, in which the défendant avers that the bond was ob- 
tained from him by the plaintifE by fraud, covin, and raisrepresentation, 
sets out speciflcally the misrepresentations, avers that the deed was 
executed in confidence of such misrepresentations, and concludes with 
the statement that the deed is void. This form is criticised by Mr. 
Perkins, the American editor, and by Chief Justice Gibson, in Stubbs 
V. King, 14 Serg. & E. 208; but it is noteworthy that no English case 
is cited to show that it is erroneous, and there are some expressions 
of English Judges which seem to justify it 

Thus, in Edwards v. Brown (1831) 1 Oromp. & J. 312, an action in 
debt on a bond, the défendant, under a plea of non est factum, sought 
to prove that the défendant had been induced by fraud to exécute the 
bond. The court held that this could not be done, Bayley, B., say- 
ing: 

"I agrée with my Brother Russell that whatever shows that the bond never 
was the deed of the défendant may be given In évidence upon non est factum. 
But if the party actually exécutes it, and was compétent to exécute it, and 
was not deceived as to the actual contents of the bond, though he might be 
misled as to the légal efCect, and though he might hâve been entitled to avoid 



WAGNER V. NATIONAL LIFE INS. CO. 401 

the bonfl by statlng that he was so misled, It nevertheless became, by the 
exécution, the deed of the défendant, and he is not at liberty, upon the plea 
of non est factum, to say It was not." 

See Hirschfeld v. Kailwaj Co., 2 Q. B. Div. 1. 

But, whatever the propei- rule may hâve been as to otier forms of 
specialty, the history of the course of the English and American courts 
in defeating releases which would bave been set aside in equity 
justifies the conclusion that there was more liberality in allowing 
replications to avoid them than in the case of other specialties. The 
inconvenience of compelling a plaintiff in an action at law, who was 
met by a plea of release, to resort to an expensive and vexations 
proceeding in equity to set it aside for f raud, led courts of law to exer- 
cise what has already been alluded to as their équitable jurisdiction 
to defeat the plea. The step was flrst taken in suits by an assignée 
of a chose in action which were brought in the name of the assignor 
to defeat the plea of a release by the assignor collusively and fraudu- 
lently executed to the debtor after notice of the assignment. The 
court did not allow a replication to be flled setting out the facts 
which ought, in jus.tice, to avoid the release, but, upon a rule to show 
cause and affldavits, refused to permit the défendant to continue his 
plea on the record, and set it aside. Legh v. Legh, 1 Bos. & P. 447 
Payne v. Bogers, 1 Doug. 407; Innell v. Newman, 4 Barn. & Aid. 419 
Manning v. Cox, 7 Moore, 617; Mountstephen v. Brooke, 1 Chit. 390 
Jones V. Herbert, 7 Taunt. 421; Furnival v. Weston, 7 Moore, 756 
Doe V. Franklin, 7 Taunt. 9; Phillips v. Clagett, 11 Mees. & W. 83 
Rawstorne v. Gandell, 15 Mees. & W. 303. The jurisdiction was also 
exercised in other cases where the plaintiff was really only a nominal 
party, with no interest in the suit, and had given a release, and also 
where there were joint plaintiffs, and one had fraudulently and col- 
lusively given a release to the défendant. The most satisfactory state- 
ment of the reason and limits of the jurisdiction is found in Baron 
Parke's judgment in Phillips v. Clagett, supra. It was held that the 
proof of the fraud in the release and of the defendant's connivance in it 
must be clear, or the court would not assist the plaintiff. 

There is good ground for believing that when the fraud was com- 
mitted by the défendant in procuring the release directly from the 
plaintiff, and not from a third person, this matter could be set up by 
replication; and this, even if the fraud did not go to the exécution of 
the release, but only consisted of misrepresentation of material facts. 
This might well bave been so, for it involved a much less departure 
from the common-law procédure to allow the plaintiff to avoid his 
own deed of release for fraud in the very case in which it was pleaded 
between the only possible parties in interest than it did to defeat a 
release executed by a third person who was not really a party in in- 
terest at ail. 

In the case of Benson v. Bennett, tried before Sir James Mansfleld, 
0. J. (49 Geo. ni.), and reported in a note to Alner v. George, 1 Camp. 
392, 394, the action was for money had and received by a mariner 
against the owner of a privateer to recover prize money. The de- 
fendant pleaded in bar a receipt signed by the plaintiff for .$500, de- 
clared to be in full of ail demands in respect of tiie prize. The plain- 
90 F.— 26 
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tiff was permitted to show that the receipt was obtained by a frauda- 
ient représentation as to the total prize money, aûd ît was held that 
the receipt was not binding. It does net appear whether the so-called 
"receipt" was under seal or not. 

In Wild V. Williams, 6 Mees. & W. 490, a suit for wOrk and labor, 
Baugh had exeeuted a release to Williams, which Williams pleaded in 
bar. Wild applied to the court for an order setting aside the plea. 
on the ground, established by Baugh's affldavit, that Williams had 
obtained the release by fraud from Baugh. The court refused to 
make the order, Lord Abinger saying: "If this was a fraudulent re- 
lease, the plaintiffs can raise that issue on the plea." Baron Parke 
said : "If there was fraud on Baugh himself , so that he is not bound 
by the release, that will be a good replication." 

In Richards v. Turner (1856) 1 Fost. & F. 1, the action was for work 
and labor and money paid. The plea was release by the plaintiiï, and 
the replication that the release was obtained by fraud upon the plain- 
tiff. In holding that the évidence did not support the replication, Pol- 
lock, C. B., said: 

"The only fraud that could avoid the release would be misrepresentation 
as to the contents of the deed or some fraudulent misrepresentation of a mat- 
ter of fact to Induce the plalntifC to exécute it." 

It is true that this last case was tried after the passage of the pro- 
cédure act of 1854 (17 & 18 Vict. c. 125, § 83), in which the plaintiff 
was given express authority to avoid a plea on équitable grounds, 
provided he began his replication with the words "on équitable 
grounds." The replication in the case cited, however, does not appear 
to hâve been on équitable grounds. 

In Hirschfeld v. Eailway Co., 2 Q. B. Div. 1, a reply to a release 
under seal was held good in which it was averred that it had been ob- 
tained by misrepresentation of a material fact inducing its exécution. 
The reply was not in the form required by the statute, if équitable 
grounds were relied on. 

Chitty, in his work on Pleading (llth Am. Ed., from 6th Eng., p. 
1157), gives as a proper replication to a plea of release not only non 
est factnm, but also that the release was obtained from the plaintiff 
by fraud or duress. By référence, Mr. Perkins, the editor, makes his 
criticism upon the plea of fraud to a specialty already mentioned ap- 
ply to this replication. For the reasons given and on the authorities 
cited, we think the criticism is not entitled to the same weight in 
respect to avoiding releases as other specialties. It is worthy of 
comment that the common-law procédure act of 1852 (15 & 16 Vict. c. 
76, Schedule B, §§ 50, 51), which was merely declaratory, except as 
to form, of the then procédure, gives two replications to a release, — 
one, that it "is not the plaintiff's deed" ; and the other, that it "was 
procured by the fraud of the défendant." 

In courts of this country, the effort of the English courts of law, 
early in this century, to avoid circuity of action in respect to fraudu- 
lent releases, has been approved. Welch v. Maudeville, 1 Wheat. 
233; Strong v. Strong, 2 Aikens, 373; Loring v. Brakett, 3 Pick. 
403; Eastman v. Wright, 6 Pick. 316, 322; Webb v. Steele, 13 N. H. 
230. The courts did not flnd it necessary, however, even in the case 
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of fraudulent releases by assîgnors and other nominal plaintiffs, to 
resort to the extraordinary method of setting aside the obnoxious plea 
of release by interlocutory order on afifidavit, but allowed tbe matter 
in avoidance of it to be set up in a replication, and the issue to be 
tried by a jury. 
In Eastman v. Wright, 6 Pick. 316, 322, the court say: 

"In England, when a nominal plaintiff, or one of several plaintiffs, re- 
leases an action la fraud of the party in Interest, the courts directly inter- 
fère and set aside the release. But in this state the courts never hâve ex- 
ercised this power. The release may be avoided if fraudulent, but the 
question of fraud ean only be tried by jury. In the case at bar, the question 
was properly submitted to the jury, and we think there is no reason to com- 
plaln of their verdict." 

The distinction between suits at law and in equity, in Massa- 
chusetts, it may not be always safe to follow, because of the absence 
of any equity jurisdiction in its courts for many years. Still, in a 
Une of cases, ail decided since the suprême judicial court of that state 
has had equity jurisdiction, that court has approved the procédure by 
which a release can be avoided by a replication in which the plaintiff 
sels up fraud m the procurement of the release. Smith v. Inhabitants 
of Holyoke, 112 Mass. 517; Mullen v. Railroad Ck)., 127 Mass. Sfi; 
Trambly v. Ricard, 180 Mass. 259 ; Squires v. Amherst, 145 Mass. 192, 
13 N. E. 609; O'Donnell v. Clinton, 145 Mass. 461, 14 N. E. 747; 
Eosenberg v. Doe, 148 Mass. 560, 20 N. E. 176; Id., 146 Mass. 191, 15 
N. E. 510; Bliss v. Railroad Co., 160 Mass. 447, 36 K E. 65; Drohan 
V. Eailway Oo., 162 Mass. 435, 38 N. E. 1116. In many of thèse cases, 
the releases in question were under seal; in others, they were not. 
In many of them, the évidence of fraud would hâve been admissible 
under a replication of non est factum; in others, it would not hâve 
been, notably in the last case cited, that of Drohan v. Eailway Co. In 
none of them was the distinction between fraud in the exécution and 
fraud in the indu cernent regarded as material, except where it became 
necessary to détermine whether money paid on the release must be 
returned before avoiding the release, as in Smith v. Inhabitants of 
Holyoke and Mullen v. Railroad Co. In O'Donnell v. Clinton, the dis- 
tinction was referred to, and the authorities were cited; but the 
court declined to décide on which side of the line the case before 
it fell, and sustained the attaek upon the release solely on the ground 
of fraud. The courts of New Hampshire, where law and equity are 
still kept distinct, approve the same practice in respect to avoiding 
releases at law as that which obtains in Massachusetts. Hoitt v. 
Holcomb, 23 N. H. 555. The same is true in Michigan (Stone v. 
Eailway Ce, 66 Mich. 76, 33 N. W. 24; Averill v. Wood, 78 Mich. 
342, 44 N. W. 381); and in Illinois (Railroad Co. v. Welch, 52 111. 183; 
Kailroad Co. v. Lewis, 109 111. 120). The suprême court of the United 
States, in Eailway Co. v. Harris, 158 U. S. 326, 15 Sup. Ct. 843, ap- 
proves the practice, and cites many of the foregoing cases, though it 
is to be said that probably, on the évidence brought out in that case, 
a replication of non est factum might hâve been supported. In the 
code states, there are also many cases of like character, which are not 
without weight on the question before us, because, even under a code, 
the necessity for resorting to affirmative équitable remedy in cases 
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where a merely négative défense wîll not sufflce, stîU exîsts. Fuller 
V. Insurance Co., 36 Wis, 599; Lusted v. Railway Co., 71 Wis. 391, 
36 N. W. 857; Peterson v. Eailway Co., 38 Minn. 511, 39 N. W. 
485; Mateer v. Railway Co., 105 Mo. 320, 16 S. W. 839; Railroad Co. 
V. Doyle, 18 Kan. 58. In Fuller y. Insurance Co., it will be seen that 
the suprême court of Wisconsin considers tlie question as a raatter 
of common-law pleading, and flnds no aid in the Code of tlie state. 

Except for the peculiar sanctity anciently attaching to a sealed 
writing at common law, which is now disappearing, it is difQcult to 
see how there could be any doubt about the right in an action at law 
to avoid a release by a reply of fraud. The release or surrender is 
a contract (and in the case at bar not under seal), in which, for a 
valuable considération, the releasor agrées to give up ail claim and 
interest in Ms right of action. In the case of a contract of sale of 
Personal property, a party may, by tendering back either the money 
or the property, as the case may be, rescind the sale for fraudulent 
misrepresentation as to any material fact inducing Mm to enter into 
the contract, and, if sued ou the contract, may plead such rescission 
and justify it. Why may not one on the same ground and in the 
same way rescind a release, or, when it is produced against him as a 
bar to an action, avoid it by showing the fraud? In this case the 
Wagners tendered the money received to the company, and thereafter 
declined to acknowledge its validity. This is an ordinary remedy as 
to ail other contracts. Leake, Cont. 320, 321. Why not as to this? 
On page 802, Mr. Leake says: 

"In the case of a releasing creditor having been induced to give tlic release 
by the fraud of the debtor, be may avoid It at his élection without the aid of 
the court, and he may meet a plea of release In an action by replying that 
the release was obtained by fraud." 

Our conclusion is, therefore, that it is proper in a suit at law for the 
plaintifl to meet a plea of release by a replication that the release 
was obtained by fraud, whether the fraud is in the exécution, or in 
misrepresentation as to material facts inducing exécution. We are 
glad to come to this conclusion, because it avoids circuity of action, 
and thus facilitâtes the administration of justice. Of course, cases 
may be conceived where the avoiding of a release may concern the 
rights of others not parties, or may involve the application of pe- 
culiarly équitable doctrines of conûdential relations and the like, and 
thus présent issues whicli only a chancellor, with his flexible pro- 
cédure and careful discrimination, can properly adjust and décide. 
In such cases the parties can be remitted to equity. But, where the 
issue is simply one of fraudulent misrepresentation, it may be as well 
tried to a jury as to a court of equity, for fraud is an issue of which 
courts of law and equity, from time immémorial, hâve had concur- 
rent jurisdiction. We find no reason, therefore, to modify the remark 
made by this court, speaking through Judge Lurton in Lumley v. 
Railroad Co., 43 U. S. App. 476, 489, 22 C. 0. A. 67, and 76 Fed. 73, 
where he said: 

"If the release had In fact been procured by fraud, he [the plaintiff] could 
hâve shown this at law, if the fact that the release was under seal had been 
out of the way." 
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The remark was perhaps not necessary to the case then before the 
court, but in this case, where the question calls for décision, we hâve 
no diflBculty in confirming it 

We corne next to the question whether there was any évidence to 
impeach the surrender. The charges of fraud are two: First, that 
the physician, Dr. Miner, speaking for the company, told Wagner that 
the condition of his heart was not dangerous, and that he might live 
for years, when he knew that his heart was in very bad condition, and 
that death was probable at any tlme, and that this false statement 
induced Wagner to insist upon the surrender; and, second, that Mrs. 
Wagner signed the surrender wlthout knowing its contents, and in- 
duced by a mlsstatement of her husband to believe that It was not a 
surrender, but a mère arrangement by which he was to receive certain 
cash due on the policy. Mrs. Wagner was the beneiiciary in the. 
policy, and she alone had power to surrender the policy. Bank v. 
Hume, 128 U. S. 195, 9 Sup. Ct. 41. Statements made to her hus- 
band could only be made the basas of a charge of fraud on her behalf 
on the theory that he was her agent in the matter, as he undoubtedly 
was. It may be conceded that the physician did knowingly misstate 
to Wagner the seriousness of the condition of his heart. In order 
that knowingly untrue statements shall justify an action or défense of 
fraud in law or equity against the maker of them, it must appear — 
First, that he made them intending that the person complaining 
should act upon them; and, second, that the false statements were a 
substantial inducement to such action and the resulting damage. 

In Olerk & L. Torts (2d Ed.) 465, the learned authors say that: 

"In order to give a cause of action for deceit, not only must the statement 
complained of be untrue to the defendant's knowledge, but it must be made 
with intent to deceive the plaintiff,— with intent, that is to say, that it shall be 
acted upon by him." 

This principle has fréquent application where a statement is made 
by one person to another, and is acted upon by a third. In such 
cases the third person must show that the maker of the statement 
intended such third person to act on it. Barry v. Croskey, 2 Johns. & 
H. 23; Peek v. Gurney, L. K. 6 H. L. 377. Where the person acting 
on the statement is the person to whom it is addressed, and the state- 
ment taken by itself is reasonably calculated to induce such action, 
of course the presumption is that the resuit was intended by the 
maker. But this presumption can certainly be rebutted by other cir- 
cumstances showing that the statements were made with the best mo- 
tives, and for an entirely différent purpose, and that such action as 
that taken was not intended, but, on the contrary, was, in the prés- 
ence of the deceived party, in good faith deprecated. It is true that 
there are many cases in which the principle is broadly stated that the 
motive of one in deceiving another to the latter's damage is not ma- 
terial, but they are ail cases in which the deceiver intended the de- 
ceived person to take the action he did take, and sought to escape lia- 
bility for it on the ground that he intended no injury to the deceived 
person or benefit to himself from such induced action. Foster v. 
Charles, 7 Bing. 105; Corbett v. Brown, 8 Bing. 33; 'Pclhill v. Walter, 
3 Barn. & Adol. 114; Derry v. Peek, 14 App. Cas. 337, 365. 
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In the case before us, Dr. Miner neither on his own part, nor on tliat 
of the Company, was under any légal obligation to advise Wagner of 
the détective action of his heart. The company was making the ex- 
amination to détermine whether it could give Wagner further Insur- 
ance. It would hâve discharged its full duty if it had simply rejected 
his application, The doctor did not take this view, however, but 
actuated by the highest motives, and for the purpose of preventiiig 
Wagner from surrendering his policy, he told him that his heart action 
VFas defective, and that he could never get any more insurauce, aiid 
sought to avoid the injurious effect upon Wagner's heart of such in- 
formation by false assurances that there was no danger to life in- 
volved. Such a course was dictated by the most humane feeling, and 
justifled by the most stringent rules of professional ethics. The 
event showed that too much was told to Wagner, as it was, for his 
death can be directly traced to the excitement due to the information 
he received from the examination. Under thèse circumstances, it 
is clear that, in making his untrue statement, Dr. Miner had no inten- 
tion that Wagner should act upon it by surrendering his policy. 
Wagner knew that he had no such intention, because the doctor, by 
everything he said and did, emphatically manifested just the contrary 
intention. It is a case where the maxim, '^''olenti flt non injuria," 
applies. 

Again, the untrue statements did not cause the surrender of the 
policy. "To entitle a plaintifiE to sue for a misrepresentation made to 
him, it is not enough to show that it was foUowed by damage to him ; 
he must show that the one was the cause of the otherj he must estab- 
lish that, in doing the act whereby he suffered damage, he was 'ad- 
hibens fidem,' relying upon the représentation being true." Clerk & 
L. Torts (2d Ed.) 470. In Attwood v. Small, 6 Glark & F. 232, 444, 
which was a bill to rescind a contract for fraud, Lord Brougham, de- 
livering judgment, in the house of lords, gave as the third and last 
essential élément in the complainant's case "that it should be this 
false représentation which gave rise to the contracting of the other 
party." Tatton v. Wade, 18 C. B. 371; Edgington v. Fitzmaurice, 39 
Ch. Div. 483; Peek v, Derry, 37 Ch. Div. 541; Smith v. Chadwick, 20 
Ch. Div. 27, 44. Wagner would undoubtedly hâve surrendered the 
policy, had the doctor said nothing to him. The doctor said some- 
thing of his bad condition to dissuade him from the surrender, and, 
for his own good, misstated its extrême danger. It may be assumed 
that, if Wagner had known his extrême danger, he would not hâve sur- 
rendered the policy. Does it follow that the doctor caused him to 
surrender the policy by his misstatement of it? We think not. 

In Brady v. Evans, 47 U, S. App. 416, 24 C. C. A. 236, and 78 Fed. 
558, this court had to consider a elosely analogous case. In thât case, 
which was an action for deceit by the depositor in a bank against the 
directors for false statements as to its condition, we said : 

"There can be no recovery unless It can be shown that Injury was doue 
and loss occasioned by the false statement relied upon. 'In actions of this 
sort it was long ago laid down that fraud wlthout damage, or damage with- 
out fraud, would not give rise to such an action.' Derry v. Peeis, 14 App. 
Cas. 337, 343. It must therefore clearly appear upon the face of the pétition 
that the false statement complained of actually caused loss to the plaintifE. 
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In this case it appears that, at the time the statement complained of was 
made, the plaintiff was a depositor in the défendants' bank, and the aver- 
rnent is that he was induced to remain a depositor by thèse statements. He 
does not aver that, but for thèse statements, he would hâve withdrawn his 
deposit before the failure of the bank. The date of the statement precludes 
the posslbility that he was indueed to make the deposits in the bank, because 
the deposits were ail made before the statement. The fact is, therefore, 
that he lost nothing by reason of the false statements, unless he would hâve 
done something but for the false statements; otherwise, he was not induced 
to alter his position by the statements, and no loss was occasioned to him 
thereby. * * * The words of the pétition really charge no more than that 
the plaintiff, being a depositor in the défendants' bank, acquired confidence 
in its safety from the statements made, whereas, if he had known the trutb, 
he would not hâve remained a depositor. It is not enough in deceit to show 
that, if the plaintiff had known the truth, he would hâve done otherwise than 
he did. It must appear that he did otherwise than he would hâve done if 
the false statement had not been made to him." 

In the case at bar, it is apparent that Wagner would hâve insisted 
on surrender if the physician had said nothing, and that what the 
physician said, he said only to prevent surrender, and that, though 
he misrepresented Wagner's physical condition, Wagner's action 
would hâve been the same if he had omitted his misstatements. 
Therefore they did not cause the surrender, and cannot be made the 
ground for setting it aside. 

The second objection to the surrender is that Mrs. Wagner signed 
the surrender without knowing that it was a surrender. She says 
that, from her conversation with her husband before entering the 
agent's of&ce, she understood that he did not intend to givé up his 
Insurance, but that he was merely about to reçoive "the interest and 
accrued money" due on the policy, and that upon this supposition she 
signed the paper handed her by the company's agent without look- 
ing at it. There is not the slightest évidence to show that the agent 
of the insurance company misled her in any way as to the character 
of the paper she was signing. Indeed, from the trend of the con- 
versation between herself, her husband, the agent, and the physician, 
as detailed by her, it is ditïicult to believe tliat she did not bave a 
flear idea of wliat she was doing. Giving full crédit, however, as 
we must, in this inquiry, to her statement that she signed the sur- 
render without knowing its contents, we are clearly of opinion that 
this does not invalidate the surrender, or destroy its effect as a com- 
plète bar to action on the policy. The rule to be gathered from 
the authorities is that neither law nor equity will give any relief to 
one who, being able to read, signs a paper without reading it, unless 
it is made to appear that his failure to read is due to the fraud or im- 
position of the other party. 

In Greenfleld's Estate, 14 Pa. St. 496, Chief Justice Gibson said : 

"If a party who can read will not read a deed put before him for exécution, 
or, if being unable to read, will not demand to hâve it read or explained to 
him, he is guilty of supine négligence, which, I take it, is not the subject of 
protection, either in law or equity." 

In Upton T. Tribilcock, 91 U. S. 45, 50, the suprême court of the 
United States said : 

"It will not do for a man to enter into a contract, and, when called upon 
to respond to its obligations, to say that he did not read it when he signed 
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It, or did not know what It contalned. If thîs were permitted, contracta 
■would not be worth the paper on which they are written. But svtch is not 
the law. A eontractor must stand by the words of his contract; and, If he 
wlU not read what he signs, he alone Is responsible for his omission." 

Thé same principle is declared in many other cases. Sanger t. 
Dun, 47 Wis. 615-620, 3 N. W. 388; Eogers v. Place, 29 Ind. 577; 
Insurance Co. v. McWhorter, 78 Ind. 136; Robinson v. Glass, 94 Ind. 
211; Goetter v. Pickett, 61 Ala, 387; Bishop v. Allen, 55 Vt. 423; 
Railroad Go. v. Shay, 82 Pa. St. 198; Hazard v. Griswold, 21 Fed. 178. 

The fact that Mrs. Wagner may bave been luUed into the belief 
that the paper was not a surrender by a préviens conversation with 
her husband does not at ail prevent the opération of the rule. The 
Company -was not responsible for her husband's statements made to 
her before they entered the agent's office, and ont of his hearing. 
The agent had every reason to belle ve that Wagner had fully ex- 
plained the transaction to his wife. In Roach v. Karr, 18 Kan. 529, 
a woman sought to prevent the foreclosure of a mortgage signed and 
executed by her, on the ground that she could read but little, and that, 
when she executed it, she asked her husband what it was, and he 
told her that it did not amount to a row of pins. It was held that, 
in the absence of any fraud or imposition on the part of the mort- 
gagee, she could not be heard to say, in view of her négligence in 
not having the paper read to her, that the mortgage was not her 
mortgage. See, also, Meka v. Brown, 84 lowa, 711, 45 N. W. 1041, 
and 50 N. W. 46. The law and the évidence did not justi^y the sub- 
mission of this issue to the jury. 

Finally, it is contended that it was the duty of the agent and the 
physician to tell Mrs. Wagner of the dangerous condition of her hus- 
band's heart before she signed the surrender. Before Mrs. Wagner 
left the office, and while the transaction was in progress, Mrs. Wag- 
ner was told that Wagner*» heart action was détective, and that, 
in conséquence, he could get no further Insurance in any other Com- 
pany. We do not regard it as important whether this was before 
Mrs. Wagner signed the surrender, or just after. It was certainly 
at a time before the transaction was completed by receipt of the 
check, and when, had Mrs. Wagner chosen to withdraw from the sur- 
render, she could hâve done so. It is not claimed that the physician 
misrepresented to her the condition of Wagner's heart. 

Our conclusion upon the part of the case already considered makes 
it unnecessary to discuss the other grounds upon which it is sought 
to sustain the correctness of the trial court's ruling, and leads us to 
affirm the judgment of the circuit court, with costs. 
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CAESON et al. ▼. NIXON, Colleotor of the Port and District of Chicago. 
(Circuit Court of Appeals, Seventh Circuit. November 22, 1898.) 

No. 516. 
1. CusTOMs DuTiEs— Classification— Construction of Terms Used in Stat- 

DTE. 

In order to glve a gênerai term used In a tariff law a spécial or trade 
meaning, to include only a particular class of articles, it must be showu 
that prier to the passage of the law such term was, In commerce and 
trade at ail ports and trade centers of the country, a well-known, uniform, 
and universally accepted désignation of such particular class.i 

S. Same — Embkoidebed Handkbrchibfs. 

AU embroldered handkerchiefs, whether they are hemstitched. Imitation 
hemstitched, scalloped, initialed, plain, reverse, or otherwise, are dutiable 
as embroidered handkerchiefs, under paragraph 276 of the tarife act of 
1894; the term "embroidered handkerchiefs," in that paragraph, being 
descriptive, and not a commercial or trade désignation. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This is an appeal from a decree of the circuit court aflSrming the 
décision of the board of gênerai appraisers as to the classification of 
«ertain imported merchandise. ' 

N. W. Bliss, for appellants. 
Oliver E. Pagin, for appellee. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge. The question in this case is whether, 
under the tariff act of August 28, 1894, certain imported handker- 
chiefs, made of flax, cotton, or other vegetable liber, which were in- 
voiced as 'hemstitched and embroidered," "imitation hemstitched and 
embroidered," "scalloped-edged and embroidered," or "initialed," were 
dutiable at 50 per cent, ad valorem, according to paragraph 276, as 
^'embroidered handkerchiefs," or at 40 per cent, ad valorem, accord- 
ing to paragraph 258, as "handkerchiefs not specially provided for in 
this act." The court below afflrmed the décision of the board of 
gênerai appraisers, who held that the word "embroidered," as used 
in paragraph 276, was descriptive, and included ail the articles named. 
The contention of the appellants is: 

"ïhat at and before the passage of the act of August 28, 1894, the term 
'embroidered handkerchief was a well-recognized commercial term, desig- 
natlng a class of handkerchiefs which did not Include any of the other well- 
known classes of such goods, known by other and différent commercial désig- 
nations." 

Whether this contention is right is a question of fact, the rule for 
determining which bas been quite distinctly indicated by the suprême 
court in the récent case of Maddock v. Magone, 152 U. S. 368, 14 
Sup. et. 588, in which the inquiry was whether, in a commercial sensé, 

1 As to use of commercial and trade names in tarife laws, see note to Den- 
nlson Mfg. Co. v. U. S., 18 G. C. A. 545. 
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certain articles were to be regarded as toys. An instruction hav- 
ing beeri aâked that the plaintiff was entitled to recover if the articles 
were known as "toys" in trade and commerce at tbe time ot the passage 
of the act and prior thereto, the court, in its opinion (page 372, 152 
U. S., and page 589, 14 Sup. Ct.), said: 

"But the difflculty la that If thèse articles were ouly so known In one trade 
or branch of trade, or In one part of the country,— partially and locally, and 
not unlformly and generally,— the conclusion announced by the instruction 
would not foUow. Eecovery should not be had on a theory Involving dif- 
férent rates of duty at différent ports of entry, or distinct and differing 
désignations. PlalntlfC dld not attempt to prove that the articles were 
handled by toy houses, though évidence was adduced by hlm that they were 
known as 'toys,' and bought and sold as 'toy plates,' 'toy teas,' and 'toy 
cans,' but not by toy dealers, according to défendants évidence; and If it 
were admltted that thelr signification as toys was confined to a particular 
locallty, or to a particular class, as, for Instance, to those who Imported them 
(in whlch case there might be danger that the désignation would vary with 
the rates), and not to those who dealt In them, and that a différent meaning 
obtalned elsewhere, or among the latter, then the usage relied on would fail 
to be made out" 

The testimony on which the chief reliance of the appellants is 
placed, it is to be observed, was given by witnesses examined at 
Chicago and New York only; and no one of them professed or was 
shown to hâve knowledge of a gênerai custom, or undertook to say, 
either expressly or inferentially, that the term "embroidered hand- 
kerchief," prior to the passage of the act of 1894, was, in commerce 
and trade at ail ports and trade centers of the country, a well-known, 
uniform, and universally accepted désignation of a particular class 
of handkerchiefs, which did not include other classes enumerated 
above, ail of which, it is conceded, were in fact embroidered. A 
number of witnesses testifled substantially to the same effect. For 
example, Homer A. Squires, who for flve years had been in charge 
of linens and handkerchiefs at the wholesale store of Marshall Field 
& Co., testifled that an article shown was "simply an embroidered 
handkerchief," was so "known commercially, and that, desiring to 
obtain that kind of handkerchief from abroad," he would "order it 
as an embroidered handkerchief," and "would expect to get a hand- 
kerchief that was hemmed and embroidered"; but whether that was 
true of importers and dealers at Boston, Philadelphia, New Or- 
léans, San Francisco, St. Louis, and other ports or places, he was not 
asked, and he did not profess to know or believe the gênerai custom 
to be to use the désignation for a particular class of handkerchiefs, 
which did not include other classes of embroidered handkerchiefs. 
On the contrary, when asked on eross-examination, "Is that the oiily 
kind of handkerchief known in trade and commerce as an 'embroidered 
handkerchief,'" he answered, "That is the only kind known in our 
house as 'embroidered handkerchief; that is, the only kind of a hand- 
kerchief we would expect to get if we ordered embroidered handker- 
chiefs." The witness having also stated on cross-examination that 
there is "a gênerai class" of goods known commercially as "em- 
broidered handkerchiefs," and that handkerchiefs like the exhibits 
in question "belong to a subclass of the gênerai class of embroidered 
handkerchiefs," the leading question was asked him: 
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"Mr. Squîres, while you may call them, in keeping stock (ail of them that 
are embroidered), 'embroldered handkerchiefs,' as a matter of fact, In trade 
or commerce, ail importera and foreign exportera and manufacturers and 
merchants recognize those handkercbiefs as distinct classes of handkerchiefs, 
and know them eommerclally, distinguishing between embroidered, hem- 
stitched and embroidered, and scalloped and embroidered, and initialed?" 

To that the witness responded, "Yes, sir." Being asked whether, 
if a customer in this country should order an embroidered liandker- 
cMef, the natural inqniry would be, "Do you want a hemstitched and 
embroidered, or scalloped and embroidered," he answered : 

"Well, that is a hard question to answer. We hâve thousands of custom- 
ers, and we hâve to use our judgment as to the class of merchandise they 
carry. If we had a flrst-class customer, like Scuggs, Vandervoot & Barney, 
of St. Louis, if they should telegraph or write us for flfty dozen embroidered 
handkerchiefs, we would not send them. We would wire them, and ask 
them whether they wanted scalloped or hemstitched. But if some little fel- 
low from 'Podunk' would order, we would use our judgment in tilling the or- 
der." 

Reiterating finally the statement that there is a distinct class of 
handkerchiefs known in trade and commerce as "embroidered hand- 
kerchiefs," exclusive of the other classes, the witness said: 

"Embroidered handkerchiefs is something that is limited in price. Certain 
cheap-priced goods you bave got to hâve, and you can only hâve embroidered 
handkerchiefs at certain priées, and you could not get hemstitched and em- 
broidered TO sell at tive cents. We call thèse cheap ones 'embroidered hand- 
kerchiefs' only." 

Edwin T. Lloyd, buyer of handkerchiefs for the appellants, in the 
course of his testimony said that, if an order was sent abroad for an 
embroidered handkerchief, it wonld not, he thought, be at ail reason- 
able to expect in return a hemstitched and embroidered, or scal- 
loped and embroidered, handkerchief. On the contrary, the witness 
Peter B. Steele, of the firm of Dunham, Buckley & Co., New York, to 
the question, "If there are handkerchiefs invoiced as embroidered, 
are they hemmed or hemstitched?" answered: 

"We never hâve embroidered handkerchiefs hemmed, They are either 
hemstitched or scalloped. We never hâve such a thing as a hemmed em- 
broidered handkerchief." 

The testimony of other New York witnesses, though not directed 
specifically to the point (doubtless because taken in another case, 
and stipulated into this), is inconsistent with the theory that thertr 
is a distinct class of handkerchiefs, known as "embroidered," which 
does not include the other classes in question. Though called to tes- 
tify about the différent classes and commercial désignations of hand- 
kerchiefs and though they explain what is meant by "hemstitched," 
"hemstitched and embroidered," "scalloped," "embroidered and scal- 
loped," "imitation hemstitched," "hemstitched and initialed," and ail 
agrée that a hemstitched and embroidered handkerchief is one which 
is both hemstitched and embroidered, and not one which is only 
embroidered, they do not say or intimate that there is a distinct and 
limited class, known as "embroidered handkerchiefs," which does not 
include other classes which are in fact embroidered. We agrée with 
the gênerai appraisers: 
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"It was manlfestly the purpose of congress, In chan^ng the provision for 
'embroidered and hemstitched handkerchiefs' In paragraph 373, Act Oct. 1, 
1890, to 'embroidered liaudkercliiefs,' In paragraph 276 of the new act, to 
Include ail embroidered handlcerchiefs, whether they are hemstitched, imita- 
tion hemstitched, scalloped, plain, reverse, or otherwise. This is plaln from 
the language of the provision itself, as well as from its association with or 
inclusion In the same paragraph and at the same rate with other articles 
eomposed of the same materials, embroidered by haud or machinery. There 
could be no good reason for Imposlng the higher rate on embroidered hand- 
kerchiefs with a plain hem, or not hemmed at ail, while admitting em- 
broidered handkerchiefs when hemstitched. Imitation hemstitched, or scal- 
loped, at the lower rate; and It cannot be assumed that congress would 
perpetrate an absurdity or work an Incongruity. The term 'embroidered 
handkerchiefs' (paragraph 276) is descriptive, and not a commercial or trade 
désignation. It is therefore Immaterlal whether the handkerchiefs in ques- 
tion are or are not known commerclally as 'embroidered and hemstitched 
handkerchiefs,' or 'embroidered and scalloped handkerchiefs.' " 

The decree below is afarmed. 



FIELD et al. V. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit. November 22, 1808.) 

No. 504. 

1. Gdstoms DnTiBS— Construction dp Law— Commkhciai, Designatioït. 

To constitute a commercial or trade désignation, as contradistinguished 
from a descriptive term, the words, it would seem, must be used In com- 
merce in an unvarylng or stereotyped order.i 

2, Same — Classipication-^-Embkoidered Handkeecijieps. 

Embroidered handkerchiefs, although both hemstitched and embroidered, 
are dutiable under paragraph 276 of the tariff law of 18&4, as "embroid- 
ered hahdkerchiefs"; such words being descriptive, and not a trade-name. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

This is an appeal from a decree of the circuit court aflfîrming a déci- 
sion of the board of gênerai appraisers as to the classification of cer- 
tain imported merchandise. 

J. M. Barnes, for appellants. 

John C. Black, for the United States. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The question hère, as in the case of 
Carson v. Nixon, 90 Fed. 409, is whether, under the act of August 
28, 1894, certain imported handkercliiefs, which were both hemstitched 
and embroidered, were dutiable at 50 per cent, ad valorem, according 
to paragraph 276, as "embroidered handkerchiefs," or 40 per cent, ad 
valorem, according to paragraph 258, as "handkerchiefs not specially 
provided for in this act." The testimony in this record was given in the 
main by other witnesses than those examined in the case of Carson v. 
Nixon, supra, and in important particulars is not the same as in that 

1 As to use of commercial and trade terms in tariflf laws, see note to Denni- 
Bon Mfg. Co. V. U. S., 18 C. C. A. 545. 
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case; but it was conceded at the argument that the cases were heard to- 
gether by the board of gênerai appraisers, and that the testimony in 
both cases was considered by that board in determining each. After 
the appeals to the circuit court had been docketed, additional and dis- 
tinct testimony was taken in each case; and it is now contended in be- 
half of the appellants that this appeal must be determined upon the 
record before us, without référence to the testimony in the other case. 
In view of the admission that there was évidence before the board of 
gênerai appraisers which is not presented, it is net clear that the appeal 
ought not to be dismissed on that ground, especially since there is no 
certificate of évidence in the record, and the certificate of the clerk is 
simply that the transcript "is a true and complète transcript of the rec- 
ord of the proceedings had" in the circuit court; but, passing that ques- 
tion, we are of opinion that on the évidence before us the decree 
below should be afflrmed. 

The question for décision is whether the words "embroidered hand- 
kerchiefs," as used in paragraph 276 of the act of 1894, are de- 
scriptive, or constitute a trade-name, according to the rule deflned 
by the suprême court in Maddock v. Magone, 152 U. S. 368, 14 Sup. 
et. 588, and quoted in Carson v. Mxon, supra. There is in this 
record much testimony to the effect that a handkerchief which is 
hemmed only is known commercially and is invoiced as a "hemmed 
handkerchief," one which is hemstitched only as a "hemstitched hand- 
kerchief," and one which is both hemstitched and embroidered as a 
"hemstitched and embroidered handkerchief"; though in respect to 
the last the witnesses hâve used the words interchangeably, and evi- 
dently in a descriptive sensé, sometimes saying "hemstitched and 
embroidered," and sometimes "embroidered and hemstitched." To 
constitute a name or désignation, as contradistinguished from descrip- 
tion, the words, it would seem, should be used in an unvarying or 
stereotyped order. No witness has professed to know or has testi- 
âed that there is a particular make of handkerchiefs, which generally 
throughout the United States is known commercially as an "em- 
broidered handkerchief," which does not include embroidered hand- 
kerchiefs which are also hemmed or hemstitched or scalloped. In- 
deed, the contention in this case is that the "embroidered handker- 
chief" is scalloped, and not one which is hemmed, as was contended 
and testifled in Carson v. Nixon. While we are not to import the 
testimony of that case into this, yet, with the knowledge of it fresh 
in mind, we are justiâed in looking critically into the testimony pre- 
sented, and in refusing to regard it as establishing inferentially some- 
thing which is not directly stated, and which, if stated, would be 
inconsistent with the proof made in the other case. 

It may be conceded, as asserted, that "in the testimony taken at 
New York nearly every witness stated that handkerchiefs invoiced 
as embroidered or scalloped never included those which were both 
hemstitched and embroidered." That was true by the conjunctive 
force of the latter words, without regard to the question whether 
they constituted a trade-name. It was so declared by the courts in 
a uumber of cases. Rice v. U. S., 10 U. S. App. 670, 4 0. G. A. 104, 
53 Fed. 910; U. S. v. Gribbon, 14 U. S. App. 382, 5 C. G. A. 287, 
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55 Fed. 874; Wilson t. U. S., 9 U. S. App. 674, 6 C. C. A. 310, 57 
Fed. 199. But tbe further assertion that "several witnesses stated 
that the word 'embroidered' was a trade-name" is not fully borne eut 
by the portions of the record to which référence has been made. To 
the question, "Is there any différence between what is commercially 
known as a 'hemstitched and embroidered handkerchief and what 
is known as an 'embroidered handkerchief?" the witness answered. 
"Yes, sir; an embroidered handkerchief is a separate and distinct 
kind of handkerchief, as shown by the testimony of the principal 
importera at New York, as stated in the décision." It will be ob- 
served that in the second clause of the question the words "what is 
known" are repeated, but the word "commercially," found in the flrst 
clause, is omitted; and the answer, therefore, if given intelligently and 
discriminatingly, attributes no commercial signiflcance to the words 
"an embroidered handkerchief." To the question whether hand- 
kerchiefs specifiied in an entry as "initiais hemstitched and em- 
broidered handkerchief s scalloped embroidered linen" (without 
punctuation) were known in trade and commerce by the désignations 
so written, a witness answered, "Yes;" and to the further question 
whether articles "specifled as embroidered and scalloped handker- 
chiefs are those known as embroidered and hemstitched," he an- 
swered, "No." Another witness testifled that, upon an order for 
"an embroidered handkerchief," he would send a scalloped handker- 
chief like the sample shown him, which he said was "simply a plain 
handkerchief embroidered at the edges," in the manufacture of which 
"there was no additional process." The only other witness whose 
testimony is cited on this point, referring to the same sample, said, 
"That is what we term an embroidered handkerchief," and would 
send in response to "an order for an embroidered handkerchief." The 
record shows, in the examination of another witness, the following 
questions and answers: "Do you import imitation hemstitched and 
embroidered handkerchief s? A. We do. Q. How are they known 
in the trade? A. As 'embroidered handkerchief s.' Q. As 'embroid- 
ered and hemstitched'? A. Yes, sir; I usually call them that." To 
help out the évidence adduced, which in itself is evidently insuificient, 
référence is made to the statement found in the opinion of the court 
in U. S. V. Gribbon, supra, that the "proofs also showed * * • 
that handkerchiefs which were embroidered only were likewise a 
standard article at that time"; and it is asked, "Ought not this finding 
to hâve great weight in the détermination of the présent question?" 
If it ought, then référence may also be made to the opinion of this 
court in Carson v. Nixon; and, on the conflicting évidence in the two 
cases, it is clear that the word "embroidered," as applied to handker- 
chiefs, has no settled signiflcance as a trade-name. In Chicago it is 
a very cheap hemmed handkerchief, while in New York it is a scal- 
loped handkerchief. The word must therefore hâve been used by 
congress in its ordinary, descriptive sensé. The decree below is 
aflBrmed. 
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NOETON et al. v. JBNSEN. 

(Circuit Court of Appeals, Ninth Circuit. October 24, 1898.) 

No. 421. 

1. Patents— Phesumption of Validity. 

Where two patents apparently describe and claim the same art or ar- 
ticle, the question of identity is open for examinatlon, with the presump- 
tion In favor of their diversity. 

2. Same— Res Judicata— Identity op Scbject-Mattkr. 

A judgment in a suit for infringement of a patent does not render res 
judicata questions arising in a subséquent suit between the same parties 
for the Infringement of the same patent by a machine for which a patent 
bas been granted to the défendant since the former judgment was ren- 
dered, the subject-matter of the two suits not being Identical. 

5. Same— Consthuction op Claims — Acqdibscence in Rejection op Bkoad 

Claims. 

Where an applicant for a patent, after the rejection of his broad claims 
as the original inventor of a machine, acquiesces in sueh rejection, and 
amends and limits hls claims to improvements merely, his action amounts 
to a dlsclaimer as to his broad claims, and a patent granted on sueh 
amended application is to be strlctly construed, and confined to the im- 
provements specified. 
4. Same— Can-Hbading Machines. 

Where amendments to an application for a patent for Improvements in 
a can-heading machine, made to meet objections of the patent office, and 
on which a patent was finally granted, described for the flrst time an 
annular space created between the can-body and the mold, into which the 
flange of the can-head was forced in applying it to the body. sueh space 
became an essential élément of the combination, and a device which omits 
sueh élément is not an infringement 

6. Bame. 

The Norton patent. No. 267,014, for improvements In a can-heading ma- 
chine, on the facts disclosed by the file wrapper (which was not in évi- 
dence in Norton v. Jensen, 7 U. S. App. 103, 1 0. 0. A. 452, and 49 Fed. 
859), Is not for a primary invention, and must be narrowly construed, 
and confined to the particular combination described. It is not Infringed 
by a machine made under the Jensen patent. No. 443,445, for a new and 
improved machine for capping and crlmping cans. 

6. Same. 

Neither the Norton and Hodgson patent. No. 274,363, the Jordan patent, 
No. 322,060, both for improvements on the original Norton patent, No. 
267,014, for Improvements In can-heading machines, uor the Norton & 
Hodgson patent. No. 294,065, for a can-ending and seaming machine, is 
infringed by a machine made under the Jensen patent. No. 443,445, for a 
new and Improved machine for capping and crimping cans. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Oregon. 

This was a suit In equity by Edwin Norton and Oliver W. Norton, the ap- 
pellants, against Mathias Jensen, the appellee, for the infringement of four 
letters patent, viz.: (1) The Norton patent. No. 267,014, dated November 7, 
1882, as to claims 1 and 2; (2) the Norton and Hodgson patent, No. 274,363, 
dated March 20, 1883, as to claims 6 and 7; (3) the Norton and Hodgson 
patent, No. 294,065, dated February 26, 1884, as to claim 14; (4) the Jordan 
patent, No. 322,060, dated July 14, 1885, as to claims 1, 2, 6, 7, 11, 12, and 13. 
The patents, generally speaking, cover inventions for automatically putting 
the bottoms and heads on tin cans. The first of thèse patents (the Norton 
patent, No. 267,014) is upon what appellants claim to be the original inven- 
tion of a machine for automatically applying tight, exterior flttlng can-heads 
to can-bodies. The Norton and Hodgson patent. No. 274,363, and the Jordan 
patent, No. 322,060, are for improvements upon the Norton patent. No. 267,- 
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014. The Norton and Hodgson patent No. 294,065, is for a comblned can- 
headlng and crlmping machine. The purpose of the blU was to restrain the 
défendant, Mathias Jensen, from using a machine for can-ending and crlmp- 
ing purposes for whlch a patent was issued to hlm on December 23, 1890, 
numbered 443,445. This was the second patent Issued to Mathias Jeusen 
for a can-ending and crlmping machine. His flrst patent was issued to him 
on January 24, 1888, is numbered 376,804, and was for "an improvement 
in can-crimpers and cappers." This first patent bas been before this court. 
and, in a suit brought by thèse appellants against the appellee, Mathias 
Jensen, and one John Ifox, and the patent was held to infringe the four patents 
now sued upon. See Norton v. Jensen, 7 U. S. App. 103, 1 0. 0. A. 452, and 
49 Fed. 859. It is strenuously contended by counsel for appellants that the 
rights asserted by them in that case and in the case at bar, and the matters 
of défense presented In both cases, are substantlally the same, and that. 
therefore, the questions arising under the several patents of appellants now 
sued upon, with référence to the alleged infringement by the second Jensen 
machine, are res judicata bet'ween the parties. The claims of the four patents 
sued upon, alleged to hâve been infrlnged by Jensen's second machine, are 
as follows: Claims 1 and 2 of patent No. 267,014, issued November 7, 1882, 
to Bdwin Norton, of Chicago, 111., for "improvements in machines for putting 
on the ends of fruit and other cans": "(1) In a machine for applying to can- 
bodies heads fltting outside the same, the combination of a device for sizing 
the exterlor diameter of the can-body to conform to the interior diameter 
of the can-head, and holding the same so sized whlle the head is applled, 
said sizing and holding device having its end enlarged to fit the exterlor 
diameter of the can-head, so as to leave an annular space between it and the 
can-body for the réception of the flange of the can-head, with a device for 
forcing the can-head into said annular space, and thereby applying the head 
outside the can-body, substantlally as specifled. (2) In a machine for apply- 
ing to can-bodies heads fltting outside the same, the combination of a chute 
or device for delivering the can-bodies to the machine, with a movable device 
for elamplng the can-body and sizing its exterlor diameter to conform to the 
interior diameter of the can-head, said elamplng and sizing device having its 
end or mouth enlarged to leave an annular space between the same and the 
can-body clamped therein for the réception of the flange of the head, a chute 
or device for delivering the can-heads to the machine, and a device for forcing 
the can-head into said annular space at the end of said clamping and sizing 
device, substantlally as specifled." Claims 6 and 7 of patent No. 274,363, 
issued March 20, 1883, to Bdwin Norton and John G. Hodgson, of Chicago, 
111., for an "improvement in can-ending machines": "(6) The combination 
of the can-body-clamping device or mold with a chute for the can-heads, a 
reciprocating head or piston at the base of said chute for automatically feed- 
ing the can-heads to the mouth of the mold and applying the same to the 
can-body, and a spring pin or device for holding the can-head in position at 
the mouth of the mold, substantlally as specifled. (7) The combination of 
the delivery-chute wheel having half-molds upon its periphery, reciprocating 
half-molds, chute for the can-heads, piston for applying the same to the 
can-bodies, and discharging chute, substantlally as specifled." Clalm 14 of 
patent No. 294,065, issued February 26, 1884, to Edwin Norton and John G. 
Hodgson, of Chicago, 111., for an "improvement in can-ending and seaming 
machines": "(14) The combination, with a can-body-clamping mold, of a 
chute or device for delivering the can-bodies tliereto, a chute or device for 
delivering the can-heads at the mouth of said mold, mechanism for applying 
the can-head to the can-body, and a mechanism for binding and compressing 
into a seam the flanges uniting the can head and body, substantlally as spec- 
ifled." Claims 1, 2, 6, 7, 11, 12, and 13 of patent No. 322,060, issued July 14, 
1885, to Edmund Jordan, of Brooklyn, New York, assigner, by mesne assign- 
ments, to Edwln Norton and Oliver W. Norton, said patent being for an in- 
vention in "heading-machines for automatically applying the heads on the 
bodies of sheet-metal cans": "(1) In a can-heading machine, the combination, 
with two reciprocating part-molds, of a reciprocating device for conveying 
the can-body to a position between said part-molds, and holding it there while 
said molds move forward to clamp the can-body, substantlally as specifled. 
(2) Xhe combination, with two part-molds, of a reciprocating device for con' 
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veying tiie can-body to a position between said part-molds and holding it 
there until clamped thereby, substantially as speeified." "(6) The combina- 
tion, with a pair of molds for clamping the can-body, of a plunger-head and 
a slide to adjust the can-head opposite the mold, substantialiy as speeified. 
(7) The combination, with a pair of can-body-clamping molds, of a plunger- 
head, a reciprocating slide to move the can-head opposite the mold, and a 
chute for delivering the can-heads to said slide, substantially as speeified." 
"(11) The combination, with a pair of can-body-clamping molds, of a chute 
for the can-heads, a slide for moving the can-head opposite said molds, and 
a lever and cam for operating said slide, substantially as speeified. (12) The 
combination, with two part-molds, of a can-head chute, a slide to move the 
can-head opposite the mold, a lever and cam for operating said slide, a plun- 
ger and plunger-head, and a cam and lever for operating said plunger, sub- 
stantially as speeified. (13) The combination, with two part-molds, of a re- 
ciprocating conveyor to convey to and hold the can-body between said molds, 
and a cam and lever for reciprocating said conveyor, substantially as spee- 
ified." 

Patent No. 267,014, issued to Edwin Norton, November 7, 18S2, is claimed, 
and was held to be, in the case of Norton v. Jensen, supra, an invention of a 
primary character. It was held that Norton's invention must be "consid- 
ered as being of a primary character, standing at the head of the art as the 
first machine ever invented for applying tight, exterior fitting can-heads to 
can-bodies automatically." That patent was therefore held to be entitled 
to a broad and libéral construction. It appears aflirmatively, however, that 
the file wrapper of patent No. 267,014 was not offered in évidence in the case 
of Norton v. Jensen, supra. But It was ofCered in évidence in the more 
récent case of Norton v. Wheaton, 44 U. S. App. 118, 17 C. 0. A. 447, and 70 
Fed. 833. In that case this court held that "the contents of the file wrapper, 
not in évidence in the case of Norton v. Jensen, 7 U. S. App. 103, 1 C. C. A. 
452, and 49 Fed. 859, show that Norton, in his application for the patent, 
claimed to hâve invented, not an automatic or any other lîind of machine 
for putting ends on fruit or other cans, but to hâve invented 'certain new 
and useful improvements in machines for putting on' such ends." This wrap- 
per, which figures to such an important degree in the lïtigation affecting the 
validity of the varions patents for automatically applying the heads on the 
bodies of sheet-metal cans, was introduced in évidence in the case at bar, and 
is as follows: "To AU Whom It may Coneern: Be it Ijnown that I, Edwin 
Norton, of Chicago, county of Cktok, and state of Illinois, hâve invented cer- 
tain new and useful improvements in machines for putting on the ends of 
fruit and other cans, of which the foUowing is a spécification: This inven- 
tion relates to a machine for putting on the ends of fruit and other cans, 
wherein the joint by which the ends are seeured to the body is of the variety 
commonly called the 'slip-joint,' in contradistinction from a seamed or turneil 
joint. The objects sought are the performance of this opération automat- 
ically and with speed and effleiency. This invention consists in a clamping- 
mold, the interior dimensions and form whereof correspond with the exterior 
dimensions and form of the can-body. and the end whereof is chamfered 
away. In this invention the can-body is first placed within a clamping-mold 
conforming accurately in shape and dimensions to the exterior of the can- 
body, and while conflned in this mold the end of the can is forced upon the 
body by a piston entering the mouth of the mold, room being provided for 
the entrance between the mold and can-body of the flange borne upon the 
end of the can by chamfering away the interior of the mold slightly as far 
as said flange extends. The mold is also preferabiy made tapering at the 
mouth, where the can end is received, so as to guide the end accurately to the 
body, and insure the registering of one with the other. In the furtherance 
of speed, I place a séries of thèse molds, aceompanied by pistons, upon arms 
radiating from and revolving around a common center, or upon a wheel. and 
at proper times actuate the molds to clamp and release the cans and the 
pistons to put on the ends by means of suitable devices with which they are 
connected or come in contact during the rotation of the arms or wheel." 

Norton then proceeds to describe his invention very particularly, by a ref- 
ei'em'e to the drawings. He then made the foUowing claims for his inven- 
90 F.— 27 
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tion: "(1) In a can-ending machine, the combinatlon of a elamptng-mold 
conf ormlng to the exterior of a can-body, a piston for forcing the cap or end 
pièce upon the body, and devices for operating said mold and piston, sub- 
stantially as specifled. (2) In a can-ending machine the comblnation of a 
clamping-mold conforming to the exterior of the can-body, and chanifered 
away at the end so as to give room for flange of the cap or end-piece, a piston 
for forcing the end-piece upon the body, and devices for operating both mold 
and piston, substantially as specifled. (3) In a can-ending machine, the com- 
blnation of clamping-mold, conforming to the exterior of the can-body, a 
chute for admlttlng the can-ends, a piston for applylng the ends to the body, 
and devices for operating both mold and piston, substantially as specifled. (4) 
In a can-ending machine, the combinatlon of a séries of clamping-molds, 
mounted a.nd rotating about the common center, devices for opening and clos- 
ing said molds, a piston or pistons for each mold, and a devlce or devices 
for operating said pistons, substantially as specifled. (5) The combinatlon 
with a movable can-clamping and discharglng mold, of a devlce for forcing 
the can-end upon the can-body while clamped in said mold, substantially as 
specifled. (6) The comblnation wlth a clamplng-mold for the can-body, of 
a Chute or devlce for delivering the can-bodies to said mold, a devlce for 
presenting and retalnlng the can-end In position at the mouth of the mold, 
and means for forcing the can-end upon the can-body, substantially as spec- 
ifled.'" 

The patent ofiBce, after due examlnatlon, rejected ail of thèse claims, and as- 
signed the followlng reasons: "Claims 1, 2, and 5 are rejected on each of 
the followlng: Pierce, December 21, 1880, No. 235,700, soldering machines. 
Dillon & Cleary, October 12, 1880, No. 233,079, and Brooks, March 23, 1880, 
No. 225,685, die seaming, and Bnglish patent, A. D. 1873, No. 4,237. Claims 
3 and 6 are rejected on Pierce, and, slnce the chute which he shows may be 
apphed to any one of the other références, the claims are rejected on ail 
the other références, taJien In connection with Pierce. Claim 4 is rejected 
on Pierce and on the English patent, each showlng a séries of clamps, and 
a statlonary piston for Insertlng the head into each mold and Its contained 
can as It cornes opposite the piston. In vlew of the broad description, includ- 
ing varions modlflcations of applicatifs machine, thèse patents meet the 
fourth claim." 

Norton thereupon amended hls application by Inserting after the word 
"efilclency," In his original application, the followlng: "Heretofore machines 
hâve been constructed for applylng the heads to that class of cans where the 
flange of the head Is Inserted Inside the can-body, or where the head is 
crlmped on the can-body. In such machines the interior of the can-body is 
ordinarily sized so as to fit and reçoive within it the can-head by means of an 
Interior mandrel or former, which Is forced inside the can-body while it is 
sec-ured within a mold or holder, and then the can-head is dropped or pressed 
into place inside the can-body, as Illustrated in letters patent No. 235,700, 
granted to George H. Pierce December 21, 1880. As the can-bodies are 
originally formed around an Inside mandrel, the interior diameter of the can 
varies, if at ail, very slightly, and the side seam also ordinarily forms no pro- 
jection on the inside of the can, as it does on the outside; so that the opér- 
ation of applylng the heads to this class of cans would be comparatively 
simple and easy, even if the heads were required to fit the can-bodies tightly, 
which, however, Is not the case. But heretofore no successful method has 
yet been devised for automatically applylng heads or covers to that class of 
cans whereln the flange of the cover slips or flts over the body of the can, 
formlng the ordinary slip-joint. In that class of cans it is essential that the 
heads or covers, when snapped on the can-body, should fit the same very 
tightly and accurately; and as the exterior diameters of the can-bodies 
always vary somewhat, owlng to the varying thicliness of the différent parts 
of the stocli from which they are made, the opération of snapping or âttlng 
the heads on the can-bodies is one of considérable difflculty, and when done 
by hand, as it heretofore always has been done, It requires sklUed labor, and 
is a slow and tedlous opération. The heads or covers for the cans are formed 
by a. stamp, so that their interior diameters are alwayS precisely the same, 
and In my machine the can-bodies are placed within a can-sizing aud clamp- 
ing mold, and compressed thereby until the exterior diameter of the can- 
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body is made to conform accurately to the interior diameter of the head, and 
so held while the head is forced upon the ean-body, the mold or holder being 
eut away or enlarged at each end to conform to the exterior diameter of the 
head, thus leaving an annular space between the can-body and mold con- 
forming to the thickness and width of the flange on the can-head or end, 
into whieh annular space the head is foreed, and then the mold is opened and 
the headed can discharged." 

In lieu of the six claims made by his original application, whieh were re- 
jeeted, as stated, by the patent office, Norton substituted four other claims 
as amendments. The fourth claim was again rejeeted by the patent ofBce, 
but the first three were allowed; and, as thus allowed, a patent was issued 
to Norton. The third claim is not involved in this case; the first two are, 
and hâve already been set out. In a note appended by Norton to the amend- 
ments made to his original application, he thus furtiîer explained the char- 
acter and scope of his invention: "The principle ai)d mode of opération of 
the présent invention is entirely différent from that of the machine shown 
in the références, and is designed to effect a very différent resuit or purpose. 
The références ail show devices for putting the heads inside of the cans. In- 
stead of the Inside mandrel shown In the Pierce patents for sizing and 
flarii!;j; the interior of the can, in applieant's invention no such method of 
opération is, or could be, adopted. In applieant's invention the can is sized 
from the outside. None of the références show a mold or clamp for the can- 
body having an annular space between the can-body and mold, into whieh 
the head is forced, nor do any of the références show sizing the exterior of 
the can from the outside, both of which are essential features of applieant's 
invention. By the amended claims, as well as by the amendment to the 
spécification, it will be seen, we think, that applieant's invention is properly 
limited and distinguished from the prior art, as disclosed by the références." 

Two facts of vital importance in this case appear from the wrapper, viz.: 
First, Norton, in his original and amended spécification, never tooli the posi- 
tion of being an original inventor, but, on the contrary, simply claimed to be 
an improver. He claims to hâve invented certain new and useful "improve- 
ments in machines for putting on the ends of fruit and other cans"; second, 
when the patent office rejeeted ail of his claims in the original application 
on the ground that they were anticipated by other inventions, Norton failed 
to contest, or enter any protest to, this ruling of the patent office, but amended 
and limited his claims so as to conform to the ruling. 

In the spécification forming part of letters patent No. 443,445, which covers 
Jensen's second machine, he states that he bas "invented a new and improved 
machine for capping and crimping cans" ; that "the invention conslsts in an 
improved mode of applying the same principle as adopted in my prior In- 
vention, shown and descrlbed In United States letters patent No. 376,804, 
granted to me January 24, 1888"; that "the object of the invention is to in- 
crease capacity and insure certainty, especially in capping and crimping cans 
after the same are fllled, without spilling the contents." After minutely 
describing his invention with référence to the drawings accompanying the 
same, and the mode of opération, Jensen made the following claims: "(1) 
In a machine for capping and crimping cans, a heading device provided with 
two semicircular plates, each plate having one-half eonieal guide at each end, 
and adapted to close on either one of two sides alternately, and thereby form 
an entire cone-guide or tapered hole on one side, while opening and separating 
on the other side, substantlally as shown and descrlbed. (2) In a machine 
for capping and crimping cans, the combination, with a recessed table having 
two fixed, conical guiding-holes opposite each other, of two semicircular 
plates fltted in the said recess, adapted to close and form an entire conicaJ 
guiding-hole on either one of two sides alternately, and, in conjunction with 
either one of said fixed, conical guiding-holes, two passages adapted to re- 
ceive and guide the can-caps, one at a time, over said entire cone-guide when 
closed on either side, and means to move and stop the can-heads, one at a 
time, in said passage, while the ends of the can-bodies, one at a time, are 
guided through said entire cone-guide into the can-head, and a headed can 
released at fhe opposite side, substantially as shown and descrlbed. (3) In 
a machine for capping and crimping cans, the combination, with a table hav- 
ing two tapered guiding-holes fixed opposite each other, of two semicircular 
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plates fltted Into sald table, and adapted to close at elther one of two sldes 
and form an enlire tapered guiding-hole in conjunctlon with either one of 
sald fixed holes, stop-pins on the said table through slots in the sald plates 
to Insure the said conjunction, and means to move and stop the can-heads, 
one at a time, over the small end of said entire guiding-hole when closed on 
elther side, and while the end of a can-body is forced through said hole Into 
the can-head, and a headed can removed at the opposite side alternately, 
snbstantially as shown and described. (4) In a machine for capping and 
crimplng cans, the combinatlon, wlth a revoluble can-heading devlce provided 
with flanges to push the can-caps forward with the révolution of said 
heading devlce, of a fixed plate or devlce adapted to guide the can-caps, one 
at a time, into said heading devlce, and hold It v?hile the end of a can-body 
is forced into it, wlth means to actuate the same, substantially as shown 
and described. (5) In a machine for capping and crimplng cans, the com- 
binatlon, with a revoluble disk horizontally arranged, and provided with an 
even surface to carry the can-heads on, of a fixed guideway adapted to guide 
the can-heads while carried on said even surface, a stop to stop the can- 
caps while said even surface slldes under the same, and means to move the 
can-caps, one at a time, from said disk Into a heading devlce, substantially 
as shown and described. (6) In a machine for capping and crimplng cans, 
the combinatlon, with a revoluble disk horizontally arranged, and provided 
wlth a smooth and even surface to carry the can-bodies on, of a fixed guide- 
way adapted to guide the can-bodies while carried on the said smooth surface, 
a stop over said smooth surface to stop the can-bodies while said disk revolves, 
and means to move the can-bodies, one at a time, from said stop Into a can- 
heading devlce, substantially as shown and described. (7) In a machine for 
capping and crimplng cans, the combinatlon, with a revoluble disk horizon- 
tally arranged, and provided wlth a smooth and even surface to carry the 
can-bodies on, of a fixed guideway to guide the can-bodies while carried on 
said smooth surface, a stop over said smooth surface to stop the can-bodiea 
while said disk revolves, with means to move the can-bodies, one at a time, 
from said stop into a heading devlce, and again remove the headed cans from 
the same to a crimplng device, substantially as shown and described. (8) 
In a machine for capping and crimplng cans, a crimplng device mounted on 
a f rame comprising a revoluble disk mounted In and flush wlth a table fixed 
In said frame, an arm pivoted In fixed bearlngs under said table, havlng a 
plate cushloned In the end thereof, and adapted to raise and lower the said 
disk, a second disk mounted and rotated in flxed bearings above the said 
table, adapted to receive and revolve the can when raised on the said first 
disk, a third revoluble disk joumaled in an arm pivoted In a fixed support 
on tlie said table, and means to automatlcally place the cans, one at a time, be- 
tween said first and second disks, and revolve the same while the periphery 
of said third disk is applied against the fiange of the can-head, with means 
to release and discharge the crimped can, substantially as shown and de- 
scribed. (9) In a machine for capping and crimping cans, the eomblnation, 
with a horlzontally-arranged disk rotated In flxed bearings, and flush with a 
table havlng a smooth surface adapted to carry the cans in an upright posi- 
tion, of a stoppage across said smooth surface to stop the cans while said 
disk revolves under, a swlnging arm or device adapted to move the can- 
bodies from said stoppage to and from a crimping device, so that one f oUows 
another In succession, and means to actuate the same, substantially as shown 
and described." 

Upon the évidence adduced In the case, and In view of the prlor décisions 
of this court, as contained In Norton v. Jensen, supra, and llmited by the 
subséquent décision of Wheaton v. Norton, supra, the leamed judge of the 
court below held that the Norton patent. No. 267,014, should be strictly con- 
Btrued, and, being so construed, that the invention and patent of Jensen to 
his second machine did not Infringe the appellants' Invention and patent. It 
was also held that the Jensen machine did not infringe any of the other In- 
Ttentions and patents sued on in this case. The bill was therefore dlsmissed, 
and the présent appeal is brought to review that décision. 

John H. Miller and Munday, Evarts & Adcock, for appellants. 
John T. Lighter, for appellee. 
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Before KOSS and MORROW, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

MORROW, Circuit Judge, delivered the opinion of the court. 

The first question to be determined is whether the matters and 
things in controversy in the présent suit are res judicata by reason 
of the judgûient in the case of Norton v. Jensen, 7 U. S. App. 103, 1 
C. C. A. 452, and 49 Fed. 859. The parties in both suits are the 
same. Edwin Norton and Oliver W. Norton were the complainants 
in the case referred to, while Mathias Jensen and one John Fox 
were the défendants. John Fox is not a party to the case at bar, 
it appearing that he is now dead. His absence from the case may 
be treated as immaterial. It is also true that the claims of the 
four patents involved in this case were sued on in the case referred 
to, and there held to be valid as against Jensen's first machine. But 
hère the identity between the two cases ceases. A différent patent 
of Jensen's is now involved. It is not the same patent involved 
in the previous suit, but a second patent, which the patent office 
deemed proper to allow hîm. The presumption is that Jensen in- 
vented something new, or he would not hâve secured this second pat- 
ent. Where two patents apparently describe and claim the same 
art or article, the question of identity is open for examination, with 
the presumption in favor of their diversity. Rob. Pat. § 81)6. At 
any rate, the défendant is not to be barred from presenting a full 
défense upon the mérita by the application of the doctrine of res 
judicata with référence to another patent. While we appreciate 
fully that the doctrine of res judicata is a salutary one, intended to 
mitigate the evils which follow prolongea and repeated litigation, 
still the décisions show that the courts hâve always restricted its 
application to cases where, among other identifies, the subject-matter 
was the same in both cases. Cromwell v. Sac Co., 94 U. S. 351; 
Rnssell v. Place. H. GOO; Lumber Co. v. Buchtel, 101 TJ. S. 638; 
Wilson's Ex'r v. Deen, 121 V. S. 525, 7 Sup. Ct. 1004; Bissell v. Spring 
Valley Tp., 124 U. S. 231, 8 Sup. Ct. 495. The case at bar differs 
from the prior case of Norton v. Jensen, in that a différent patent is 
now involved. There is prima facie a lack of identity in the sub- 
ject-matter of the two cases, and therefore upon the face of the record 
there is no estoppel either in judgment or in évidence. As was well 
said by Mr. Justice Field in the case of Russell v. Place, supra: 

"According to Coke, an estoppel miist 'be certain to every intent'; and if, 
upon the face of a record, anything is left to conjecture as to what was neces- 
sarily involved and decided, there is no estoppel In it when pleaded, and 
nothing conclusive in it when offered as évidence." Oiting Aiken v. Peck, 
22 Vt. 260, and Hooker v. Hubhard, 102 Mass. 245. 

Whether the défendant has infringed the complainant's four pat- 
ents, in favor of which judgment was rendered in the former case, 
dépends upon the évidence adduced in this case. That question 
obviously cannot be determined by the évidence presented in the other 
case. The defendant's machine, involved in this case, purports to 
be a différent machine from the one enjoined in the former case. De- 
fendant contends that it is entirely différent, and does not infringe 
the complainant's four patents declared valid as against Jensen's flrst 
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machine in the former case. On the other hand, the complaïnants 
contend that the changes, such as they are, existing between Jensen's 
flrst and second machines, are slight and immaterial. Which of thèse 
contentions is true can only be detennined by the évidence adduced 
in the présent case, and not by the évidence introduced in the former 
case. 

This brings us to the second question on this appeal, which involves 
a considération of the évidence presented in the case, as to whether 
Jensen's second machine, covered by patent No. 443,445, does infringe 
appellant's machines covered by the four patents sued upon. Pre- 
liminarily, however, it must first be determined what construction the 
claims of Norton's alleged original patent, No. 267,014, are entitled to, 
— whether to the broad and libéral construction given to them by this 
court in Norton v. Jensen, or to the strict construction held to be 
applicable by this court in the subséquent décision rendered in Wheat- 
on V. Norton. The introduction of the file wrapper in the présent 
case eflectually disposes of this question. As heretofore stated, the 
file wrapper was not introduced in évidence in the former case of 
Norton v, Jensen, but it was introduced in the subséquent case of 
Wheaton v. Norton. This file wrapper, the most material parts of 
which hâve been set out in the statement of the case, shows that the 
original claims made by Norton for his invention were disallowed and 
rejected by the patent ofBce, and that he thereupon amended and limit- 
ed his claims so as to conform to the détermination of the patent 
officiais. The record of the proceedings before the patent office, as 
disclosed by the flle wrapper, shows that Norton, upon the rejection 
of his claims, substantially abandoned the position of being an origi- 
nal inventor of a machine designed for automatically applying tight, 
exterior fitting can-heads on can-bodies, and so amended and limited 
his claims as to take the unequivocal and unmistakable position of 
an improver. The différence between the two, in the construction 
of patents, is very marked, and places an entirely différent aspect 
on the case. An originaj inventor, a pioneer in the art, he who 
evolves the original idea and brîngs it to some successful, useful, and 
tangible resuit, is, by the law of patents, entitled to a broad and 
libéral construction of his claims; whereas an improver is only en- 
titled, and justly so, to what he claims, and nothing more. Furthe^ 
more, an application for a patent which has been rejected, and is sub- 
sequently amended to conform to the objections of the patent office, 
is strictly construed. In Sargent v. Locli Co., 114 U. S. 63, 5 Sup. 
et. 1021, a patent was granted to an inventor for improvements in time 
locks, after applications for patents had been repeatedly rejected. In 
declaring the rule by which the claims of the patent should be con- 
strued, the suprême court, through Mr. Justice Blatchford, said: 

"Limitations and provlsos Imposed by the Inventor, especially such as were 
Introduced Into an application after it had been persistently rejected, must 
be strictly construed against the inventor, and in favor of the public, and 
looked upon as in the nature of disclaimers." 

See, also, Water-Meter Ca v. Desper, 101 U. S. 332; Gage v 
Herring, 107 U. S. 640, 2 Sup. Ct 819 j Fay v. Cordesman, 109 U. S.' 
408, 420, 3 Sup. Ct. 236. 
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In McCormlck v. Talcott, 20 How. 402, 405, the înquîry was whether 
McCbrmick was the flrst person who invented, in a reaping machine, 
the apparatus called a "divider," performing the required functions, 
or whether he had merelj improved an existing apparatus by a com- 
bination of mechanical devices which performed the same functions 
in a better nianner. The court, speaking through Mr. Justice Grier, 
said: 

"If he [the patentée] be the original Inventor of the devlce or machine 
called the 'divider,' he wlU hâve a rlght to treat as infrlngers ail who malce 
dividers operating on the same principle, and performing the same functions 
by analogous means or équivalent combinatlons, even though the infringlng 
machine may be an Improvement of the original, and patentable as such. 
But if the Invention claimed be itself but an improvement on a known ma- 
chine, by a mère change of form or combination of parts, the patentée cannot 
treat another as an Infrlnger who bas improved the original machine by use 
of a différent form or combination, performing the same functions. The 
Inventor of the first improvement cannot involie the doctrine of équivalents 
to suppress ail other improvements which are not mère colorable Invasions of 
the flrst." 

In Railwaj Co. v. Sayles, 97 U. S. 534, 556, the suprême court, 
speaking through Mr. Justice Bradley, said, in regard to brakes for 
eight-wheeled railroad cars: 

"Lilse aimpst ail other inventions, that of double brakes came when, in the 
progress of mechanical Improvement, it was needed; and, being sought by 
many minds, It Is not wonderful that it was developed In différent aud Inde- 
pendent forms, ail original, and yet ail bearing a somewhat gênerai re- 
semblance to each other. In such cases, if one inventor précèdes ail the 
rest, and strlkes out something which includes and underlies ail that they 
produce, he acqulres a monopoly, and subjects them to tribute. But If the 
advance towards the thing deslred is graduai, and proceeds step by step, 
so that no one can clalm the complète whole, then each Is entltled only to tïie 
spécifie form of devlce which he produces, and every other Inventor Is entitled 
to bis own spécifie form, so long as it differs from those of his competitors, 
and does not Include thelrs." 

In view of the évidence presented in the case at bar, we think the 
décision of this court in the case of Wheaton v. Norton, supra, stated 
the correct rule of interprétation and construction which should be 
giTen to Norton's original patent. No. 267,014. We now consider 
the machines invented by the contesting parties, their construction, 
and respective mode of opération: 

In Wheaton v. Norton, 44 U. S. App. 118, 17 C. G. A. 447, and 70 
Ped. 833, Circuit Judge Eoss, rendering the opinion of this court in 
that case, clearly and succinctly states the gênerai process of can 
manufacture as it relates to the mechanism for placing can-heads on 
cans, particularly with référence to the invention of Norton, which 
was involved in that case as well as in the case at bar. The learned 
judge uses the foUowing language: 

"In sheet-metal can manufacture, where the heads are applled to the out- 
Blde of the body, the heads are struck from circular sheets of métal by 
means of dies, one of which Is a plunger of the shape and slze of the inner 
diameter of the can-head flange, and the other of which is a matrix or raised 
die of the depth of the flange and of the diameter of the exterior of the flange. 
The circular disk of sheet métal being laid on this matrii, and the plunger 
depressed to force the sheet into it, the resuit is that the flange is upturned 
around the margin of the sheet-metal disk, and is of deflnite dimensions, both 
as to Its thickness and as to Its exterior and interior diameter. Can-heads 
made by the same dIes are therefore always of the same size. Can-bodie« 
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are, however, not always of the satne size, whether they be made by hand 
or by inachinery. They are formed over a horn or mandrel, whlch at best 
csn pnly give them uniform interior diameter, even if it were possible to press 
the blank sheets around the mandrel with uniform force, or to make the joint 
forming the side seam with uniform accuracy. Besides this, the can-bodies 
thus made are liable to vary in both internai and external diameter. They 
are also subject to variation In external diameter, even if of uniform size 
inside, because of the varying thickness of the sheet métal of which they are 
made; such variation sometimes occurring in the same sheet, and in différent 
parts of the form of the can-body. As it is necessary that the can-heads, 
which are of uniform diameter, shall In ail cases closely fit against the exte- 
rior surface of the end of the can-body, it is therefore requisite that an 
external compressing means shall be employed to compress or reduce can- 
bodies which are slightly too large for the proper size to enter the can-head. 
This externally applied compresslve force must be in action at the tlme the 
can-head Is applied to the can-body, because the relaxation of such force 
would allow the can-body to expand to Its original size, and to assume any 
Irregularlty of shape whlch it prevlously possessed, and thus unflt it to re- 
ceive the head. Therefore the compresslve force applied to the can-body must 
continue to hold the can to Its form and size while the head Is being put 
thereon. As the head is to closely fit the exterlor of the can-body, and the 
two are to be applied simultaneously to each other at ail points In their 
circumference, It is essential that both the head and the body be held in exact 
alignment with each other whlle the two parts are being brought together. 
It is therefore essential that whatever devlce be constructed to carry into 
effect this purpose must be so constructed as— First, to brjng the ends of the 
can-body to the necessary size and diameter to recelve the can-heâd; sec- 
ondly, the head and body must be accurately held In proper alignment, so 
that. In the act of bringing them together, the flange of the head may closely 
fit the outslde of the body; thirdly, there must be a direct and uniform move- 
ment of either the can-head or can-body simultaneously at ail points in the 
circumference upon the can-body, and to carry forward the opération of 
headlng to its completlon; and, fourthly, the means for sizlng the can and 
for shaplng It to a perfect elrcle and size must be external to the can, and so 
adapted as to open to relèase the can after the heads shall hâve been applied," 

With référence to the nature of Norton's so-claimed original pat- 
ent, No. 267,014, Judge Ross, in the same opinion, said: 

"Comparing the original with the amended claims of Norton, It is not dlffl- 
cult to see the différence between what he sought to hâve allowed him, and 
what he was compelled to accept in order to get his patent, Take claim 1, 
As originally made, it read: 'In a can-ending machine, the combination of 
a clamping-mold conformlng to the exterior of the can-body, a piston for 
forcing the cap or eud-pieee upon the body, and devices for operating said 
mold and piston, substantially as speclfled.' Hère, as will be observed, noth- 
Ing whatever is said about any annular space in the end of the mold, but the 
claim is simply for the combination of a clamping-mold conforming to the 
exterior of the can-body, and a piston for forcing the cap or end-piece upon 
the body, with the operating devices. As hère made, claim 1 was clearly 
anticipated, as held by the patent office, by the patent of Plerce, the device 
of which consisted In part of an opening and closing mold or clamp, the 
upper end of which is chamfered away to enable the end of the can-body to 
be expanded after the réception of the can-head, which is forced to its place 
in the can by means of a piston while the can-body Is tightly held by the 
mold. Çlalm 1, as thus originally made, was therefore rejected by the patent 
office, and the applieant substituted in lieu of it this claim, which was al 
lowed: 'In a machine for applying to can-bodies heads fitting outside the 
same, the combination of a device for sizing the exterior diameter of the can- 
body to conform to the Interior diameter of the can-head, and holding the 
same so slzed while the head Is applied, said sizing and holding device hav- 
ing its end enlarged to fit the exterior diameter of the can-head, so as to 
leave an annular space between it and the can-body for the réception of the 
flange of the can-head, with a device for forcing the can-head into said annu- 
lar space, and thereby applying the head outside the can-body, substantially 
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as specifled.' Now, hère, Is an élément Inserted In clalm 1 by the appli- 
cant which the original claim did not contain, namely, a mold so constructed 
as to leave at its end an annular space between the mold and can-body for 
the réception of the flange of the can-head, wlth a devlce for forcing the can- 
head into the annular space, and thereby applying the head outside the can- 
body. That the annular space so Introduced is an important and essential 
élément of Norton's invention was expressly declared by himself in the note 
to his amended spécifications and daims, where he said: 'None of the réf- 
érences [that is to say, none of the patents to which his attention had been 
called by the patent office] show a mold or clamp for the can-body having 
an annular space between the can-body and the mold, Into which the head 
is forced, nor do any of the références show sizing the exterior of the can 
from the outside, both of which are essential features of applicant's inven- 
tion.' And in his spécifications the applicant aJso expressly asserted the 
essential nature of the annular space of the mold, for he there says: 'As 
shown in Figs. 2 and 3, the end of the mold is chamfered away Interiorly to 
give room to the flange of the cap or can-end to pass outside the can-body. 
This is a very essential feature. • * «' Thus, the inventor himself, when 
seeking the patent, declared that one of the essential éléments of his invention 
is the annular space between the can-body and mold into which the can- 
head is forced, thereby, as in terms declared in claim 1, applying the head to 
the outside of the can, in which respect, the inventor further declared, his in- 
vention differs from any of the patents to which he was referred by the patent 
office. Another essential élément common to ail of the complainants' claims,as 
flnally made, allowed, and embodied in their patent, is the piston, or deviee for 
forcing the can-head into the annular space. * • * Clalm 2 of the complain- 
ants' patent, In addition to the éléments in claim 1 thereof, embraces a chute or 
deviee for delivering the can-bodies, and a chute or deviee for dellvering the 
can-heads to the machine, and claim 3 is 'for simultaneously applying the heads 
to both ends of a can, the combination of a séries of movable devices,' such as 
Is claimed in claim 1, to wit, the mold for clamping the can-body and sizing 
its exterior diameter to conform to the înterlor diameter of the can-heads, 
with an annular space at its ends for the réception of the flange of the can- 
heads, with devices for simultaneously forcing the can-heads into the annular 
space, and on each end of the can-body. An annular space is a space existlng 
between the circumferences of two concentric circles having différent diam- 
eters. It exists In the mold of complainants' deviee, wlth its two diameters, 
the smaller of which is equal to the diameter of the exterior of the can-body 
and to tliat of the interior of -the flange of the can-head, and the larger of 
which is equal to the diameter of the exterior of the can-head flange. The 
function of the smaller diameter of the complainants' mold Is to size and 
round the can-body by extemal pressure, and that of its larger diameter, 
constituting the annular space, is the réception and guiding, in line with 
and upon the can-body, of the flange of the can-head when forced therein 
by the piston; thus tightly applying, with précision and at the same time, 
ail of the parts of the interior of the flange of the can-head to the outside 
of tlie can-body, while the latter is, during ail of the time of the heading 
process, flrmly held by the mold in an immovable position. In the complain- 
ants' deviee, two wheels are employed to rotate on a common, stationary 
axis, and to carry at their périphéries molds in a circumferential séries. Each 
of thèse molds consists of a fixed inner semi-circular jaw and two quarter- 
circular jaws, the latter being hinged to the former, and adapted to open and 
close the mold like the two halves of a double-lidded vessel, wherein the 
half lids open outwardly. Means are provided for opening and closing thèse 
hinged parts of the mold, consisting of crank arms or levers, a slide connected 
by links with the lever, and a fixed cam provided with a groove or grooves 
which receive a pin that projects laterally from the slide, and causes the 
slide to move radially inwardly and outwardly as the wheels revolve. At 
one point in the révolution of the wheels, and at a point where the hinged 
parts of a mold will open, a chute for can-bodies is arranged to deliver a 
can-body into the mold. The mold for receiving the can-body Is closed in 
its further révolution by the fixed cam. To eacli mold are also applied two 
end chutes down which can-heads may descend into proper position opposite 
the ends of the can-body inclosed in the mold. Two piston heads on pistons 
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or Sîianks are arrangea to niove Inwardly towards the mold, one from eaeh 
Biae,-4nd to simultaneously puah the càn-headS Into the annular spaces, and 
thuâ'ùpon the ends of the can-body. The deslred movements o£ thèse pistons 
are obtained by springs aiid cams; springs belng arranged to throw and hold 
the pistons in thelr retracted positions, and cams being employed to thrust 
the pistons inward In forcing the can-heads Into the annular spaces and 
thereby upon the can-bodies. The mold Is made in two parts, so as to open and 
recelve the can-body, and to discharge It after it Is headed. In his spécifi- 
cations thè inventor sald: 'A model constnicted after my Invention (that 
is, so as to confonn to the exterlor of the can-body) flts the body accurately, 
and presses with equal clamping force upon every part thereof.' When closed 
upon the can-body, the mold holds it in an Immovable position, the can-head 
being carried from the can-head chute by means of the piston or forcing 
device into the annular space of the mold, and thereby applied to the outside 
of the can-body. After the pistons hâve passed the can they are retracted 
by the springs, and the mold is opened by the flxed cam so as to discharge 
the headed can from the mold." 

The nature of the opération of Jensen's second machine, référence 
being had to the drawings, is as follows: 

"When the machine Is set in motion, the fllled can-bodles are passed, one 
or more at a tlme, over the table, B, onto the revolvlng disk, C, between 
the arms, Ji, of the flxed disk, J, and the guide-rail, B2. The caps of the 
cans are passed "with their flanges dovraveard over the table, F, onto the 
disks, B, to be carried along by the latter untll they strike against the stop- 
pins, Li and N. The can-bodies on the disk, 0, move forward until tempo- 
rarily interrupted in thelr forward movement by the levers, J*, J», and J», 
which serve to Insure propèr meeting of the can-bodies with the fork, K», 
of the arm, K, which moves the can-body from the disk, C, across the 
table, B, against the lever, ht, so that the releasing device, L, is actuated, 
and at about the same tlme the lever. Ni, is operated on by the cam, N*, so 
that the cap held by the stops, Li and N, is freed and moves forward at the 
tlme the can-body moves onto the table, D^, over the respective plungers, O 
or 01. The flange, R or Ri, then overtakes the cap and pushes it forward 
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whJle the plate, E», Is guiding It Into, and against the end of the passage, 
D», over the conical guiding-hole, P, so that it is just in time to receive the 
upper end of the can-body, which is push.ed upward through tlie guiding-hole, 
P, into the cap by the plunger, O or Oi. When the can-body has fairly en- 
tered the cap, the plates, Pi and P^, are actuated to close and loek the oppo- 
site side for a succeeding can to be capped in the same manner, and this 
also séparâtes the plates, Pi and P2, from the capped can, which is then 
lowered on the plunger, O or Oi, while a succeeding can-body is forced up 
into a cap in the opposite side of the heading-device, D, the same as the first, 
and when the capped can is suffieiently lowered then it is against the curved 
arm, Ti, by which It is guided out of the heading device. The forli, K», 
of the arm, K, now taises hold of the capped can, and moves it forward be- 
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tween the arms, T, and the guide-rail, B*, over the disk, TT, whlcli then rlseo 
at the recedlng ot the fork, K«, and presses the cap of the can Into the 
recessed disk, G^, so that the can and the disk, U, revolve with the sald disk, 
G2, and then the crimping-disk, V, is moved against the flange of the cap and 
presses the same inward, thus crimping the cap securely onto the upper end 
of the can-body. When this is accomplished, the crimping-disk, V, is dis- 
conneeted from the cap of the can, and the latter descends with the down- 
wardly-sUding disk, U, untll said disk Is seated in its seat, Bs, in the table, 
B. The fork, K^, of the arm, K, now engages the can and moves it forward 
in the guideway to about the center of the disk, V, and at the next movement 
of the arm, K, the outer prong of the fork, K^, touches the rear side of the 
can and again moves It forward In the guideway. The next can following 
is moved against the flrst can, so that the latter slides up the inchne, Wi, 
and moves with its side against the arm, W, so that the can is tipped over 
and f ails onto the rails, W«, and the continuation of the rail, B*, to roll ofE 
to the solderlng machine. It is understood that were the disks, and E, 
continuously supplied with caps and cans, then the mechanisms for regu- 
lating the can-bodies and releasing the can-heads would not be necessary, 
as the fork, K«, can only move one can at a time from the disk, C, and the 
caps would readily be stopped on the disk, E, by a simple spring that would 
yield sufficiently to allow a can-head to pass when one of the flanges, K or 
RI, strikes it. The spring would agaln retain its position to hold the next 
can-head until the other flange, R or Ri, strikes and moves it awa.y like the 
first; but, considering its greater capacity, it cannot be fully supplied at ail 
times by one man, unless he be unusually expert and careful. Hence the 
regulating mechanism is supplied, so that the can-bodies placed at random on 
the disk, C, may be properly entered into the heading device without being 
crushed, and the caps prevented from entering therein when there is no can- 
body to receive them." 

It is contended by counsel for appellants that the new Jensen 
machine, whose opération and gênerai nature hâve just been described, 
is substantially like the old Jensen machine, which in the previous 
case of Norton v. Jensen, supra, was held to be an infringement of the 
claims of the four patents sued on in this case. It is claimed that 
such différences which exist are slight and immaterial; that, to ail 
intents and purposes, the new Jensen machine is similar, in construc- 
tion, mode of opération, and resuit obtained, to the old Jensen ma- 
chine. It will be necessary to compare, very brieày, the old and new 
Jensen machine, and then thèse machines with the Norton machines. 
In the previous case of Norton v. Jensen, it was held, among other 
things, that the old Jensen machiné infringed Norton's invention, 
patent No. 267,014, in that it had the "annular space" peculiar to Nor- 
ton's invention, and that the càn-feeder in the old Jensen machine 
served as a substitute and équivalent to Norton's gravity chute. 
Thèse conclusions were reached by giving to the Norton patent the 
beneflt of the broad and libéral construction to which patents for origi- 
nal inventions, or, more properly speaking, for those of a primary char- 
acter in the art, are entitled. It is very questionable whether such con- 
clusion would hâve been reached had the two claims of the Norton 
patent been subjected to the strict construction applicable to patents 
for mère improvements. It is conceded in the opinion of the court 
in that case that the old Jensen machine contained improvements 
over the Norton machine. Looldng at and comparing the old and 
new Jensen machines, we flnd that the new Jensen machine, as altered 
and changed from the old machine, does not contain any such a thing 
as an "annular space" in a sizing and heading device having its end 
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enlarged to fit the exterîor diameter of the can-head, nor anytliing 
that reasonably approximates to it, nor does it possess the gravity 
chute peculiar to JS'orton's invention. It does contain a can-feeder, 
but that is not operated by gravity, nor does it contain the device 
for that purpose peculiar to the Norton chute. It is, on the contrary. 
a positive couveyor. The cans are placed on the revolving disk, and 
the mechanism carries the cans to the can-heading machine. The 
Norton chute can in no sensé be regarded as an équivalent of the 
Jensen chute, any more than the latter could be regarded as a me- 
chanical équivalent of the former. Nor does the Jensen machine con- 
tain the piston or device for forcing the can-head on the can-body, 
or either of their mechanical équivalents, whether contained in the 
original Norton machine, covered by patent No. 267,014, or in the im- 
proved machines, covered by patents No. 274,303 and No. 322,060. In 
the Jensen machine the can-body is moved towards the head, while in 
the Norton machine the can-head is moved towards the can-body. 
Further différences from a mechanical standpoint might be enumerat- 
ed, but it is obvious that in a patent for a combination, which is what 
Norton claims, the alleged infringing machine must contain ail of the 
éléments of the combination, or their mechanical équivalents. 
Prouty V. Ruggles, 16 Pet. 337; Stimpson v. Eailroad Co., 10 How. 
329; Eames v. Godfrey, 1 Wall. 78; Seymour v. Osborne, 11 Wall. 
516; Dunbar v. Myers, 94 U. S. 187; Fuller t. Yentzer, Id. 298; 
Merrill v. Yeomans, Id. 568; Water-Meter Co. v. Desper, 101 U. S. 
332; Miller v. Brass Co., 104 U. S. 350; Rowell v. Lindsay, 113 U. S. 
97, 5 Sup. et, 507. The new Jensen machine manifestiy does not 
infringe, as it does not contain ail the éléments of the combination 
patent of Norton, or their mechanical équivalents. It does not con- 
tain the "annnlar space," nor the device which goes to make up the 
"annular space"; it does not contain the Norton gravity chute; it 
does not contain the tapering sizing mold as an équivalent of Nor- 
ton's mold. Aside from thèse mechanical différences, it affirmatively 
appears that the new Jensen machine is superior to the Norton ma- 
chine for heading hand-made cans, because the Jensen machine opér- 
âtes upon the extrême end of the can-body, which is to receive the 
can-head, and, by sizing and swedging the rim of métal, this part of 
the can-body is reduced to the size and dimensions to exactly enter 
the can-head, whereas the clamping-mold of the Norton machine oper 
ates only upon that part of the can-body which does not enter the 
can-head; and, while the effect is to size and mold the en tire can-body, 
it is manifest that this mode of opération is entirely différent from the 
other, and that it does not reach that degree of accuracy or efficiency 
in securing uniform, tight-fltting can-heads, obtained by the Jensen 
machine. The Jensen machine is also différent in opération, and su- 
perior to the Norton machine, in applying heads to fllled cans. This 
is explained by the fact that the can-bodies in the Jensen machine are 
lield erect while the can-heads are placed thereon, whereas in the 
Norton machine the cans are somewhat tilted. It further appears 
that the Norton clamping-mold device, operating upon the circumfor- 
ence of the whole can-body, except the narrow rim which reçoives the 
can-head, compresses the can and slightly reduces its capacity. If, 
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thea, the machine could be made to apply the head to an erect can, it 
would still be inferior to tbe Jensen machine, because the opération 
of the clamping-mold would hâve the tendency of causing the contents 
of the fiiled can to overflow, or to rise above the side of the can, thus 
soiling the joint between the can-head and can-body, and otherwise 
rendering the process imperfect. That the new Jensen machine is 
an improvement on the Norton machine, as covered by patent No. 
267,014, is amply sustained by the évidence. This disposes of the 
Norton patent No. 267,014. 

The remaining three patents may be briefly disposed of. Two of 
them (No. 274,363, dated March 20, 1883, granted to Norton and 
Hodgson, and No. 322,060, dated July 14, 1885, granted to Jordan) 
are for improvements on the original Norton patent, No. 267,014. 
The learned judge of the court below held that neither of thèse pat- 
ents was infringed by the new Jensen machine. The évidence sup- 
ports this vieve. This leaves patent No. 294,065, dated Pebruary 26, 
1884, issued to Norton & Hodgson, for a can-ending and seaming 
macliine. It is contended by counsel for appellants that this machine 
is of a primary character, and theref ore the patent is entitled to a broad 
and libéral interprétation. But in the spécification it only purports to 
be for "a new and useful improvement in can-ending and seaming ma- 
chines." The object of the invention is to provide an automatic machine 
for applying the heads or ends to sheet-metal cans, and seaming the 
same. Furthermore, it appears to hâve been anticipated by the Miller 
patent, No. 232,535, which contains this combination. The New Jen- 
sen machine does not oontain any of the material éléments of the com- 
bination patents referred to. The différences between the appellants' 
machines and that of Jensen are material, and do not constitute in- 
f ringement. It is unnecessary to go into détail in the évidence, nor 
to refer specifically to ail of the mechanical différences in the con- 
struction and mode of opération of the machines sued on and the 
one alleged to infringe. That has been done very ably and clearly 
by the learned judge of the court below. The important feature of 
this case, as distinguished from the former case of Norton v. Jensen, 
is that the introduction of the file wrapper in this case shows beyond 
controversy that Norton claimed to be, and is, but an improver,' and 
not an original inventer, of can-ending, crimping, and seaming ma- 
chines. That being so, the construction to which the clahns of his 
varions patents are entitled is that of a strict construction, and not 
to the broad and libéral construction which the status of the case of 
Norton v. Jensen gave it. Both Norton and Jensen, being but im- 
provers in the art of placing ends on cans, are entitled to just what 
they claim for their respective inventions, and nothing more. Apply- 
ing this strict construction to the various patents sued on with re- 
spect to the one alleged to infringe, we are clearly of the opinion 
that the new Jensen machine does not infringe any of the four pat- 
ents sued upon. The judgment of the court below is afiQrmed, and it 
is so ordered. 
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CITY OF CLEVELAND v. CHISHOLM et al. 

(Circuit Court of Appeals, Sixth Circuit. November 14, 1898.) 

No. 560. 

t. Appeals in Admiraltt— Review by Circuit Court dp Appeals 

On an appeal in admiralty from the district court to tlie circuit court 
of appeals, the case is reviewable both upon tlie law and tbe facts. 

2. Same, — Review dp Questions op Fact — Wbioht Given to Décision Belotv. 
Thougli questions of fact are reviewable by the circuit court of appeals 
on appeals in admiralty, where the cause was trled before the judge, 
who saw and heard the witnesses, and the record contains the testimony 
of a large number of witnesses in direct conflict, a judgment based upon 
questions of fact will not be reversed, unless against the decided pré- 
pondérance of the évidence. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 

This is an appeal from a judgment of the district court against 
the city of Cleveland for damages sustained by the steamer William 
Chisholm through a collision between the steamer and a drawbridge 
constructed and managed by the city of Cleveland. The opinion of 
SAGE, District Judge, clearly states the case and his conclusions of 
fact and law, and is as follows: 

"The claim of the libel is for damages resulting from the collision of the 
steamer William Chisholm with the upper Seneca street drawbridge across 
the Cuyahoga river at Cleveland. The averments of the libel are that the 
steamer started from the tJpper Furnace Dock, above the bridge, about 
8:45 p. m., being in every respect staunch and strong, well manned, and 
equipped with the usual and necessary complément of offlcers and men, 
and that she was in tow of a harbor tug. As she approached the bridge 
she made a proper entrance into the starboard draw, which was the cus- 
tomary and usual draw for such vessels proceeding down the river. A craft 
was moored on the starboard or northerly side of the river, just below the 
bridge; and in conséquence it was necessary for the steamer to, and she did, 
take a course close to the center protection, which extends above and below 
the center pier on which the bridge swings, and should extend out from the 
sides of the pier, and be of sufflcient strength to ward ofC a vessel without 
coming in contact with the bridge when properly swung. When the steamer 
was about halfway through the bridge and was proceeding slowly and in the 
usual and proper course and manner, it was noticed by those in charge that 
the lower end of the bridge had beeu permitted by those operating it to 
swing out, and a little beyond the protection of the navigable part of the 
draw. The attention of those operating the draw was called to this circum- 
stance, but they failed to correct the position of the draw; and, although 
the steamer was promptly backed, her forward fender on the port side 
rubbed against the bridge between the center pier and the lower end, and 
pushed that end of the bridge away. Thereupon those operating the bridge 
permitted it to swing around so that the upper end was out and over the 
side of the Chisholm, coming into collision with her cabin just abaft the 
boiler house; and although she was backing strong, and was brought to a 
standstill as quickly as possible, the bridge tore out the cabin, carried away 
the crânes and boat davits, and the roof of the cabin, and otherwise broke and 
injured the vessel to such an extent that the cost of making the necessary 
and proper repairs amounted to the sum of $3,368.05, and the vessel was 
necessarily detained by reason thereof for a period of eight days, during 
which time her charter value, and the loss to libelants by being deprlved of 
her use, was the further sum of $511.08, making the total damage of $3,- 
879.05. Libelants aver that the Chisholm and her offlcers and crew were 
without fault, and, on information and belief, that the collision and damage 
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were caused solely by the négligence and carelessness of the défendant, and 
of Its oflacers, agents, and servants who were In charge of the bridge and 
operatlng the same. The spécifie faults chargea are: First, the Insufllclent 
width of the protection; second, not havlng and keeplng the bridge open in a 
proper manner for the Chlsholm to pass; third, permlttlng the lower end 
of the bridge to swing and extend out over the channel; fourth, failing ta 
prevent the upper end from swlnging out so as to come into collision with 
the Chisholm's eabin; and, flfth, that the attendants in charge of the bridge 
were inattentive and incompétent. The answer to the libel dénies each and 
every averment of fault, and charges that the injuries resulted from the 
carelessness and négligence of the offlcers and crew of the Chlsholm, and 
that the collision occurred solely through the fault of the Chisholm and her 
«rew, and without any fault on the part of the respondent. 

"It is admitted that the Ouyahoga is a navigable river. The Chisholm is 
264 feet in length. Her width of beam Is 36 feet 9 inches. She was light, 
drawing 11 feet af t and 5l^ feet to 6 feet forward. She had been through the 
draw as often as once a week for several months or years prior to the col- 
lision, without damage to herself or to the bridge or protection. The dis- 
tance from the outside of the central abutment of the bridge to the shore 
abutment on the starboard or northem side of the river is about 68 or 70 
feet in the clear, and the width of the bridge is about 28 feet The protec- 
tion is composed of piles driven into the bed of the river, and extends 8 or 9 
feet above the water, which was there about 16 feet deep, and deeper in 
the middle of the channel. The testimony for the city is that when the draw 
was open the side of the bridge and the side of the protection were exactly 
even, to use the phrase of one wltness; that the bridge both above and below 
the center was flush with the protection, to use the phrase of another wit- 
ness; and, according to the superlntendent, that the protection throughout 
its length extended six inches further out than the bridge, so that, when the 
bridge was swung in Une with the protection, Its starboard side was six inches 
wlthin the line of the protection. The superlntendent, however, was recalled 
after having had the bridge opened, and seen how it stood with référence 
to the protection, and then admitted that, with the extrême upper end or 
corner of the bridge flush with the side of the protection, the lower end 
swung out over the channel and beyond the protection, and that, as a mat- 
ter of fact, if the protection was put there for the purpose of warding ofC 
vessels and preventing contact with the bridge, it was not of a character 
sultable and efficient to accomplish that purpose; also, that if a man, in 
lining the bridge in the nighttime, with no guide excepting his eye, should 
get its upper end even two or three feet inside the protection, and hold the 
bridge there, a vessel coming down close to the protection would naturally 
strilie the lower part of the bridge. Two other witnesses for the city (one 
an ex harbor master) testifled that they did not consider that the protection 
was a safe iH-otectlon for the bridge; that, to make it safe, it would be 
necessary to drive a row of piles outside the présent piles; and that it was 
not as well protected as other bridges in the river. Two other witnesses for 
the city testifled that the protection extended 12 inches further out than the 
bridge, throughout its entlre length. The présent bridge captain testifled 
that, if one end is just inside the protection, the other end is somewhat out- 
side, and that, because of this peculiarity in the bridge and its protection, 
and because it is customary for the large vessels to go within 4 or 5 feet of the 
protection, and often close up to it, it is necessary, and it is the practice of the 
bridge tenders, when a vessel is descending in the nighttime, as the Chisholm 
was, to hold the upper end of the bridge in until the bow of the vessel is 
saf ely entered, past the end of the bridge, and then straighten up the bridge 
so that the lower end may be fl.ush with the lower part of the protection. 
The testimony of this wltness is corroborated by that of four witnesses ex- 
amined on behalf of the llbelants, and is accepted by the court as the true 
statement of facts. 

"The Chisholm came Into the draw in a line substantially parallel with the 
line of the protection, and near the protection. At the time of the collision 
the stern of the vessel was but a foot or two from the upper part of the 
protection. The daim on behalf of the city, that she came down about the 



CITY OF CLEVELAND V. CHISHOLM. 433 

middle of the channel, and sheered over so as to strike the protection at an 
angle near Its lower end, and thereby threw the lower end of the bridge In 
and over the pler, and the upper end out, although testifled to by two or 
more witnesses, is against the weight of the évidence. If such had been the 
position of the Ohisholm when the protection and the bridge were struclî, 
her stern must hâve been out to the center of the channel, at least, and the 
upper end of the bridge could not possibly hâve been thrown out so far as 
to hâve produced the collision. Several wltnesses for the city testifled that 
the Chlsholm sheered. The testimony to the contrary is so strong as to malie 
the fact exceedingly doubtful. But, if she did, there are strong grounds for 
the inference that it resulted from the displacement of water, and from the 
circumstance that the abutment on the shore of the northem side of the 
river forced the water against that side of the vessel, while on the other or 
port side there was much greater width, and opportunlty for the water to 
flow away from the vessel. The weight of testimony Is that the vessel did 
not sheer. The protection was inadéquate. It was impossible to hâve the 
side of the bridge even flush wlth the protection for more than about half 
its length. If the side of the upper end of the bridge was exactly over the 
outer side of the protection, the side of the bridge, from a little below Its 
center, projected over the channel; and. If the upper end of the bridge was 
2 feet inside the protection, the lower end was several feet outside of It. 
The fact that a vessel was moored to the wharf on the northern side of 
the river, just below the draw, made it necessary that the Chlsholm should 
come into the draw near the protection, because just below the bridge the 
river made a turn to the left, and, if the Chlsholm had passed down along 
the middle of the channel, In swlnging, her stern would hâve come into col- 
lision with that vessel. There Is testimony tending to prove that the pro- 
tection was marked with black palnt, and the plank was cracked at the place 
where it is claimed the Chlsholm sheered in and brought her bow In col- 
lision with the protection and with the lower end of the bridge; but that 
collision must hâve been by a vessel wlth dark paint, whereas the Chlsholm 
was painted a light eolor, and had no dark paint. 

"The décision of Judge Brown In Edgerton v. May or, etc., 27 Fed. 230, Is 
in point. That was a case of a collision with a bridge. The court held that 
the duty to take proper eare of a bridge Included the duty to make proper 
provision for the passage of vessels through the draw, and that the custo- 
dlans of the bridge were bound to the use of ordlnary diligence to avold ac- 
cidents to vessels going through in customary manner. The clty was there- 
fore responsible for the want of ordinary care on the part of its servants. In 
that case there were no guards beneath the draw to protect vessels approach- 
ing it. The court said that reasonable considération for the safety of ves- 
sels going through such passages as there existed demanded that such guards 
should be constructed correspondlng with the open projection, and that the 
duty to take proper care of a bridge included the duty to make proper pro- 
vision for the passage of vessels through the draw. In that case there was 
a strong tide. In this case It is claimed by the clty that there is a strong 
tendency to sheer, caused probably, as we hâve seen, by the displacement of 
water in the narrow channel. TJpon the whole case, I am satisfied that there 
was no f ault in the management or navigation of the Chlsholm, that the pro- 
tection was inadéquate, and that the draw was not operated with proper care. 
The decree wlll be for the libelants, with a référence to aseertain the amount 
of the damage." 

Miner G. Norton, for appellant. 
Harvej D. Goulder, for appellee. 

Before TAFT and LUETON, Circuit Judges, and CLAEK, District 
Judge. 

LURTON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

The errons assigned with that particularity and distinctness re- 
quired by the eleventh rule of this court (21 G. C. A. cxii., 78 Fed. 
90 F.— 28 
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cxii.) chiallenge only the flndings of fact by the district court. Full 
argument lias been heard, and the entire evideûce fuUy considered. 
The eyidence was conflictîng. Thé conclusions to be drawn there- 
from dépend largely upon the intelligence and frankness of the wit- 
nesses. The district judge saw and heard the witnesses testify, and 
was aided in arriving at his conclusions by his observations of the 
witnesses. This advantage we are deprived of. The act of Febru- 
ary 16, 1875 (18 Stat. 315), was an act intended to relieve the su- 
prême court of the labo'r of looking into the facts found by the cir- 
cuit court in admiralty cases. That act has no application to this 
court, inasmuch as the act of March 3^ 1891, creating courts of 
appeals, provides for a direct appeal from the district court to this 
court. There can be, therefore, no such spécial findings of law 
and fact by the circuit court as contemplated by the act of 1875. 
The trial hère is therefore upon the law and the facts. The Havi- 
lah, 1 U. S. App. 1, 1 C. C. A. 77, 48 Fed. 684; The Philadelphian, 21 
U. S. App. 90, 9 C. C. A. 54, 60 Fed. 423; The E. A. Packer, 14 U. S. 
App. 684, 7 C. C. A. 216, 58 Fed. 251. Notwithstanding this right 
of retrial hère, the rule prevails that the judgment of the district 
court will not be reversed when the resuit dépends alone upon ques- 
tions of fact depending upon conflicting évidence, unless there is a 
decided prépondérance against the judgment, where the trial judge 
saw and heard the witnesses, and had an opportunity of weighing 
their intelligence and candor. This was the rule applied in the cir- 
cuit courts when the appeal was from the district to the circuit 
court. The Rockaway, 25 Fed. 775; Levy v. The Thomas Melville, 
37 Fed. 271; The Sampson, 4 Blatchf. 28, Fed. Cas. No. 12,279; 
The Sunswick, 5 Blatchf. 280, Fed. Cas. No. 13,625; The Albany, 48 
Fed. 565; The Parthian, Id. 564. It is the rule prevailing in the 
Second circuit court of appeals (The Jersey City, 1 U. S. App. 244, 
2 C. C. A. 365, 51 Fed. 527; The Eoyal and Superior, 14 U. S. App. 
30, 4 C. C. A. 285, 54 Fed. 204; Aktieselskabet Banan v. Hoadley, 
20 U. S. App. 344, 9 0. C. A. 61, 60 Fed. 447), and in the Ninth 
circuit (The Warrior, 7 U. S. App. 560, 4 C. C. A. 498, 54 Fed. 534). 
The same rule was applied by this court in the case of The Charles 
Hebard, 6 U. S. App. 641-649, 5 C. C. A. 516, 521, 56 Fed. 315, 320, 
where District Judge Sage, speaking for the court, said: 

"The record contains over four hundred prlnted pages of conflicting testi- 
mony, whicli it is impossible to reconcile. There are interested witnesses 
and incongrulties of statement on both sides. The case turns entirely upon 
questions of fact. Most of the évidence was talien in open court, in the prés- 
ence and hearing of the trial judge. It was carefuUy consldered and care- 
fully decided. Under such circumstances, the conclusion? of the judge, who 
saw and heard the witnesses, and knew best what crédit to give to their 
testimony, ought to hâve great weight with an appellate court, hearing the 
cause upon the record only, and without any additional évidence. The judg- 
ment below ongbt not to be disturbed, except upon a clear showing that it 
was wrong." 

A like weight is attached to a flnding of fact by a commissioner 
to whom a référence has been made in an admiralty cause, and it is 
diiSBcult to see why at least equal weight shall not be given to a 
conclusion of fact drawn under like circumstances by the skilled and 
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trained intellect of the judge of thé court. The Ca-p-iga, 16 U. S. 
App. 577, 8 C. C. A. 188, 59 Fed. 488. 

The record in this cause is a Toluminous one. It présents a very 
wide conflict of évidence upon every material point in the case. 
To state its substance, or the reasons for any déduction we might 
draw, would be of no advantage. We are content to say that we 
find no reason for disturbing the conclusion reached by the very able 
and experienced trial judge who heard the witnesses in this cause 
testify, and was enabled to judge of their comparative knowledge, 
intelligence, and integrity. The fact that after such a hearing he 
found as he did is a fact of determining character on a record such 
as this. The judgment is therefore afifirmed. 
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(Circuit Court of Appeals, Fourth Circuit. November 1, 189S.) 

No. 2fi5. 

1. Admikaltt— Review on Appbal— Discrétion as to Opening Depault. 
The opening of a default In admiralty l>elng discretionary with the court, 
under admiralty rule 39, a ruUng on a motion to that end is not reviewa- 
ble on appeal. 
3. Same— Decebe Pko Conjthsso — Assbssment of Damages. 

After a decree pro confesso on a blll in admiralty, as in equity, the 
amount of damages must be determined by the court from the évidence, 
and not from the allégations of the llbel. 

3. Salvase— Division between Owners and Crew— Rbview. 

There is no flxed rule governing the division between the owners and 
crew of a vessel of the amount received or awarded for salvage services, 
and, where the division made by the trial court can be justlfied by the 
rules of law on any reasonable view of the case, It will not be disturbed 
on appeal. 

4. Same— Basis of Distribution among Crew. 

The respective wages received by the members of the crew of a salving 
vessel affords a proper basis for the distribution between them of the share 
of the salvage awarded to them. 

5. Same— Division in Pabticdlas Case Considbrbd. 

Where salvage opérations were conducted from the home port of the 
owners of the salving vessels, and directed by them, and the services in- 
volved no spécial danger to either vessels or crews, a division of the 
salvage giving the owners two-thirds, and dlstributing the remaining one- 
third among the crew in proportion to their wages, will not be disturbed 
on appeal. 

Appeal from the District Court of the United States for the Eastern 
District of North Carolina. 

This case comes up on appeal from the district court of the United States 
for the Eastern district of North Carolina, sitting in admiralty. The libel 
is filed on behalf of Edward Pearsall, engineer, and John S. Brogan, iire- 
man, of the steamtug Jacob Brandow, and J. N. St. George, eook of the 
steamtug Blanche, and Ephralm Swain, flreman of the steamtug Alexander 
Jones. Thèse three tugs were engaged in salving the steamship Ardrishaig 
on the 27th of January, 1897, ashore on the east side of Frying Pan shoals. 
The owner of the tugs effected a settlement with the owners of the steam- 
ship, and received the sum of $13,000, in full of ail demands. The libelants 
clalm a share in this award. The libel was filed by the libelants named on 
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the 3d of November, 1897. Monitlon was made retumable on the lOth 
November thereafter. Respondent entered no appearanee, and filed no an- 
swer or défense to the libel at the return of the monition. On the evenlng 
of that day the clerk of the district court received a postal card from the 
proctor of the respondent, saying, "Défendant appears, and asks for thirty 
days to answer." He filed no stipulation, and gave no security for costs. 
Meanwhile the proctor for libelants, upon the return of the monition, had 
entered in the order booli a motion for a decree pro confesse, and thereupon 
gave notice to the proctors of the respondent that on the 29th of November 
he vrould call up the cause, and ask for a decree therein. The court met 
on the 29th November, and sat for one week. On the last day of the term 
the proctor for the libelants asked for, and obtained from the court, a ûnal 
judgment pro confesse upon default of the respondent The court decreed 
that the owner of the tugs was entitled to two-thirds of the salvage award, 
and ordered the remaining one-third to be distributed among the masters 
and crews of the tugs proportionately, and thereupon referred it to a com- 
missioner to take testimony for the purpose of ascertaining the respective 
shares of the masters and crews. On the ith of Deeember the respondent, 
making spécial appearanee for that purpose, flled a pétition with the court, 
asking that the judgment pro confesso be set aslde, and, if that was refused, 
prayed further relief in the matter. On the 15th Deeember the proctor for 
respondent filed an affldavit giving certain reasons for his failure to be 
présent or to take exception when the order was presented to the court on 
the last day of the term, and thereupon prayed that the default be set aside, 
and that he be allowed to answer; and on the same day he flled exceptions 
to the Ubel. On the 16th February, 1898, respondent entered a stipulation 
for costs, and on the 24th February, 1898, he filed certain exceptions to the 
libel, and gave notice of a motion to strike out the default; and with that 
he prepared an answer to the Ubel, with an affldavit explaining agaln why 
he had not acted more promptly. His honor, the district judge, refused to set 
aside the default, or to grant any of the motions or prayers of the respondent. 
Pursuing the order of the court, the commissioner made his report on Deeem- 
ber 15, 1897; and, upon considération thereof, the court, by decree dated 
February 22, 1898, awarded to the libelant Edward Pearsall, as his share 
of the salvage money, $500; John F. Brogan, $200; J. Newton St. George, 
$200; and Ephraim Swain, $200. This award was made In proportion to 
their wages. The commissioner, having flrst flxed the ratio to Which eacli 
tug was entitled in the whole award, reported the facts, upon which the 
court flxed the distribution of the one-third of the whole salvage award al- 
lowed to the masters and crews of the tugs as their share therein. In due 
course an appeal was allowed from the decree of the court, and it is hère 
on the assignments of error. Thèse assignments of error are 14 in number. 
They go to the entering of the decree pro confesso; to the refusai of the 
court to entertain the motions to set It aside, or to listen to the exceptions; 
to the giving the libelants any share in the sum awarded to the owners of 
the tugs; to the amount decreed in favor of the libelants; and also an ex- 
ception to the whole proceeding, that upon the case made by the libelants the 
court should hâve dismissed the Ubel. 

Iredell Mears (Thomas Evans, on the brief), for appellant. 
A. M. Waddell, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and MOKRIS, Dis- 
trict Judge. 

SIMONTON, Circuit Judge (after stating the facts). The twenty- 
ninth rule of the circuit court in admiralty pro vides as follows: 

"If the défendant shall omit or réfuse to make due answer to the libel 
upon the return day of the process, or other day assigned by the court, the 
court shall pronounce him to be in contumacy and default; and thereupon 
the libel shall be adjudged to be taken pro confesso against him, and the 
court shall proceed to hear the cause ex parte and adjudge therein as to law 
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and justice shall appertaln. But the court may, in its discrétion, set aslde 
the default, and, upon the application of tlie défendant, admit him to make 
answer to tlie libel at any time before tlie iinal iiearing and decree, upon liis 
payment of ail ttie costs of tlie suit up to tlie time of granting leave therefor." 

So, also, in rule 40 the folio wing provisions are made: 

"The court may in its discrétion, upon the motion of the défendant and on 
payment of costs, rescind the decree in any suit in which, on account of its 
contumacy and default, the matter of the libel shall bave been decreed 
against him, and grant a rehearing thereof at any time within ten days 
after the decree has been entered, the défendant submitting to such further 
orders and terms in the premises as the court may direct." 

It will be observed that, in the ârst of thèse rules, upon the appli- 
cation of the défendant, and upon his payment of costs, the court, in 
its discrétion, may set aside the default. On the second of thèse 
rules, the court, upon the payment of costs, may rescind the decree, 
in a suit, made against a défendant on account of his contumacy 
and default. So the matter lies in the discrétion of the court, and 
in the exercise of this discrétion the court refused the motions made 
by the défendant below. When a matter is in the discrétion of the 
court, the exercise of that discrétion is not reviewable in the appel- 
late court. Thus, amendments to pleadings are within the discré- 
tion of the court, and its action granting or refusing such amendment 
cannot be reviewed in the suprême court of the United States. Bul- 
litt Co. V. Washer, 130 U. S. 142, 9 Sup. Ct. 499; Central Trust Co. 
V. Urant Locomotive Works, 133 U. S. 207, 10 Sup. Ct. 736. The 
granting or refusing of a new trial is within the discrétion of the 
court, and its action cannot be reversed in the circuit court. Eail- 
way Co. v. Struble, 109 U. S. 381, 3 Sup. Ct. 270. Setting aside a 
default, like a motion for a new trial, lies entirely in the discrétion 
of the trial court. Ex parte Koberts, 6 Pet. 216. So a motion for 
a change of venue is not reviewable. Kennon v. Gilmer, 131 U. S. 
22, 9 Sup. Ct. 696. Nor the granting or refusing of a continuance. 
Means v. Bank, 146 U. S. 620, 13 Sup. Ct. 186. AU questions as to 
surprise, as to reopening a case, as to the order of proof, are matters 
of discrétion, not reviewable. Ames v. Quimby, 106 U. S. 342, 1 
Sup. et. 116. Décisions which rest in the discrétion of the court 
below cannot be examined in the appellate court. Cheang Kee v. 
U. S., 3 Wall. 320. And generally where the action of the inferior 
court is discretionary its décision is final. Earnshaw v. U. S., 146 
U. S. 60, 13 Sup. Ct. 14, This motion to reopen the default having 
been within the discrétion of the court below, its action cannot be 
reviewed hère. 

It is insisted, however, that the libel, as flled, does not state facts 
suflficient to sustain the action, and would hâve been open to demurrer, 
or a motion to dismiss. "Upon writ of error to reverse a judgment 
by default, defects in pleadings which could hâve been taken advan- 
tage of before judgment by gênerai demurrer may be reviewed." 
McAllister v. Kuhn, 96 U. S. 87. The libel, although not as clear and 
distinct as it should be, does sufficiently show that the libelants were 
of the crews of the tugs which rendered the service, and that they 
did render the service at and during the salvage. Were the question 
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one for a jury, the jury could reasonably infer it. This objection 
is overrùled. 

One of the assignments of error is as to the amount of salvage al- 
lowed the libelants. The default admits ail the tacts stated in the 
pleading, but it does not admit the amount of unliquidated damages 
claimed. In the libel flled in this case no spécifie amount is claimed. 
That is to be ascertained by the court. In common-law cases, dam- 
ages after a default must be found by a jury. Raymond v. Railroad 
Go., Fed. Cas. No. 11,593; U. S. v. White, Fed. Cas. No. 16,686. And, 
as the effect of a default to appear in an admiralty proceeding is ordi- 
narily the same as in other actions at law (ililler v. U. S., 11 Wall. 268) 
such damages must be found by the court upon the testimony taken 
(Hightower v. Hawthorn, Hemp. 42, Fed. Cas. No. 6,478b). The rule 
in equity, which also is clearly applicable to admiralty, is thus stated 
in Ohio 0. R. Oo. v. Central Trust Co. of New York, 133 U. S. 83, 10 
Sup. et. 235: 

"A decree pro confesso Is not a decree as of course according to the prayer 
of the blU, nor merely sueh as the complalnant chooses to take it. It should 
be made by the court aecording to what is proper to be decreed upon the 
statement of the bill assumed to be true." • 

The decree of the court below will be examined from this point 
of view. We are not called upon to estimate the value of the sal- 
vage service rendered in this case. The parties most concerned there- 
in (the chief salvors and the salved) hâve fixed this value at |13,000. 
The questions to be dealt with are the interest of the crews of the 
tugs in this award, and the amount of such interest. There can be 
no doubt that the crews of the tags which did the salvage service are 
entitled to share in the award. The Henry Ewbank, 1 Sumn. 400, 
Fed. Cas. No. 6,376; The Waterloo, 1 Blatchf. & H. 114, Fed. Cas. No. 
17,257; The Leipsic, 5 Fed. 108, affirmed 10 Fed. 585; The Adiron- 
dack, 5 Fed. 215. In the last two of thèse cases the owners of the 
salved vessel had done as was done in this case. They pursued the 
claim for salvage in their own names, without joining the master and 
crew. The proper practice was declared to be to apportion the entire 
amount, when ascertained, between the vessel, master, and crew, 
and to deposit the share of the master and crew in the registry to 
await their application therefor. The rules governing the division 
of the salvage award between the owners of the salving vessel and its 
master and crew hâve been somewhat modifled. The later décisions 
are much more libéral towards the owners of the salving vessel. 
It is thus stated in The Pomona, 37 Fed. 816: 

"Under the rule once prevalling in admiralty, the owners of the salving 
vessel could not recelve more than one-third of the award (The Blaireau, 
2 Cranch, 240; The Henry Bwbanli, 1 Sumn. 426, Fed. Cas, No. 6,376; The 
Oora, 2 Wash. C. 0. 80, Ped. Cas. Nq. 1,621), unless there were unusual cir- 
cumstances of péril to the salving vessel (The Henry Ewbanlî). In The Isiand 
City, 1 Black. 129, it seemed to be admitted that where the salving vessel 
was a steamer, and so capable of rendering the most efficient aid, her pro- 
portion should be greater; and this is recognized in The Eaikes, 1 Hagg. 
Adm. 246; The Earl Grey, 3 Hagg. Adm. 363; The Beulah, 1 W. Kob. 477; 
Brooks V. The William Penn, 2 Hughes, 144, Fed. Cas. No. 1,965. In The C. W. 
King, 2 Hughes, 99, Fed. Cas. No. 3,525, decided by Judge Bryan, late judge o£ 
this district, as référée, before his court was organized, In 1SC6, the question 
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was considered, and the proportion of the salving vessel— a stcamship— in thc 
award was rajsed to three-fifths. In The Leipsic, ô Fed. 108, Judge Choate, 
of New York, had this question before him. The circumstances of that case 
were almost the same as in the case of The Pomona. A steamship, disabled 
because of a brolîen shaft, dépendent upon her sails, which were injured, 
was i-eseued by a passing steamer; there being no présent, imminent danger 
to the salving vessel or her crew; the essential feature of the service being 
its prompt and efficient action. Judge Choate allowed the salving steamer 
three-tifths of the award. He adopted the same rule in The Adirondack, 5 
Fed. 215." 

In the case of The Leipsic, on appeal, Judge Blatchford increased 
the award, and allowed the salving steamer three-fourths. 10 Fed. 
585. In the case of The Pomona the proportion allowed to the saking 
vessel was four-âfths. In the case at bar the court below allowed 
two-thirds. An examination of the cases will show that there is 
no flxed rule with regard to the proportion in the salvage award allot- 
ted to the owners of the salving vessel. Most frequently salvage 
services are rendered upon a voyage, in the absence of the owners, 
and when the salving vessel is under the charge of, and is controlled 
by, the master and crew. As salvage is awarded for the encourage- 
ment of promptness, energy, efficiency, and heroic endeavor in saving 
life and the property in péril, the claims of the master and crew 
who exhibited thèse qualities must meet the most favorable considéra- 
tion. At the same time an allowance is made for the owners whose 
property bas been imperiled. But when the owners direct the serv- 
ice, or when the péril encountered is chiefly that of the salving ves- 
sel, with no proportionate péril to the crew, an award to the owners 
is more libéral. An instance of this is The Edam, 13 Fed. 137. In 
the case at bar salvage service was rendered at the home port, the 
résidence of the owners of the tugs. There was no exposure to any 
unusual péril of life. A very important part of the work — the re- 
moval of the cargo of the salved vessel — was rendered by laborers 
specially hired by the owners of the tugs for this purpose. During 
the progress of the salvage services the libelants were discharging 
tlieir ordinary vocations under the pay of the owners. From thèse 
circumstances it would appear that the proportion sometimes allowed 
the master and crew — two-fifths — would be too large for the services 
rendered on this occasion. The court below evidently had this in 
mind, and allotted one-third instead of two-fifths. It may be that 
we might be inclined to think that even this was too large, but it is 
not so excessive as to require a modification of the conclusion reached 
by him. A decree in a salvage case will not be altered on appeal, 
as to amount, if it can be justified by rules of law on any reasonable 
View of the case. The Excelsior, 123 U. S. 40, 8 Sup. Ct. 33. In 
making his distribution of the share allotted to the masters of the 
tugs and the crews of the tugs only, the presiding judge made the 
distribution in proportion to the wages reeeived by them, respectively. 
In this he is sustained by the authorities. In Brooks v. The William 
Penn, 2 Hughes, 144, Fed. Cas. No. 1,965, the salvage award was dis- 
tributed between the master and the crew with regard to their respon- 
sibility in their différent stations. In Sewall v. Nine Baies of Cotton, 
Fed. Cas; No. 12,683, the distribution was in proportion to the wages. 
This was adopted as a just and uniform rule in ail ordinary cases. 
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The same Tule was followed in The New Orléans, 23 Fefl. 909, and in 
The C. W. King, supra, and also in The Pomona, 37 Fed. 816. See, 
also, Cohen, Adm. 149. The motion made by the appellees to dismiss 
the appeal is refused. The decree of the district court is affirmed, 
with costs. AfQrmed. 



THE ZOUAVE. 

(District Court, E. D. New York. May 11, 1898.) 

1. CoLiiieioN— Steambrs Crossing — Dutt to Kkep Away. 

When steamers are approachlng on Intersectlng Unes, the one having 
the other on her starboard hand must keep out of the way; and, if she 
attempts to cross her bow, the prlvileged vessel wlll not be held in 
fault for not stopplng, unless danger Is apparent, especlally when to do so 
would permit the strong tlde to set the vessel in the direction in which 
the Crossing vessel was proceeding. 

3. SaMB— TOG AND Tows^UsB OF Bridlb. 

The System of towlng by means of a brldle is nelther uncommon nor 
in itself unsafe, and where the brldle breaks on a sudden strain, caused 
by the tug's starboarding to avold an approachlng vessel, the tug will 
not be held In fault, in the absence of proof that the bridle was too email, 
or out of repair, or otherwlse insufflcient 

8. BaMB— TUGS WITH Tows. 

A tug going up the East river and approachlng Hell Gâte by the east- 
ern channel, held not In fault for crossing the bow of another tug coming 
down the river against a strong tide, and which was hugging the eastern 
shore, to hold her tows against the tendency of the tide to set them 
towards the western shore, it belng apparent that, if the former tug went 
to starboard, she would Interfère with this maneuver, of the other, and 
create danger of collision. 

4. Same— Steamers Approaching Bbnd— Hell Gâte— Signalb. 

Tugs approaching Brown's Point, near Hell Gâte, are subject to in- 
spector's rule 5, which requires a steamer "nearing the short bend or 
curve in the channel, where, from the height of the banks or other cause, 
a steamer approaching from the opposite direction cannot be seen for a 
distance of half a mile," to glve one long blast of the whistle, and a 
failure to do so places them in fault when collision results from fallure 
to see each other In time. 

5. Samb. 

Inspector's rule 5, requlring the pilot of a steamer approaching a 
Sharp bend, etc., to glve a long blast of the whistle "when he shall hâve 
arrived withln a half a mile of such curve or bend," does not require 
the signal to be glven immediately on reaching a point a half a mile 
distant; and a steamer which, after giving the signal, or reaching a 
point where it should be glven, stops at a wharf, or is otherwlse detained, 
is not relieved from the duty of giving it when she résumes her approach 
to the bend. 

6. Same. 

Failure to give the signais required by inspector's rule 5 where a steamer 
is approaching a bend places the burden on tlie delininitint steamer of 
showlng that such fallure did not contribute to the collision, and in the 
absence of such showlng, she will be held in fault, though it be not afflrm- 
atively shown that the omission did contribute to the collision. 

This was a libel in rem by Charles J. Tice, owner of the barge Ada 
No. 6, against the steamtugs Zouave and Sea King and the barges 
Chalmette and J. F. Merry to recover damages resulting from a colli- 
sion in the East river at Hell Gâte. 

The foUowing is a copy of the map referred to in the opinion: 
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Carpenter & Park, for libelant 

Stewart & Macklin, for the Zouave. 

Beuedict & Benedict, for the Sea King. 

Black & Kneeland, for the Chalmette and the J. P. Merry. 

THOMAS, District Judge. On the 28th day of October, 1894, at 
about 7 o'clock in the evening, the steam tug Zouave was going up 
the East river with a strong flood tide. She had in tow three barges 
on her port side, two loaded with sand and one with coal, and two 
barges on her starboard side, loaded with coal; the barge Ada No. 6, 
belonging to the libelant, being on the starboard side. The steam 
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tug Sea King was coming down thç river, towing, by a hawser about 
120 feet in length, two empty barges; the J. F. Merry being ou the 
starboard side, and tlie Chalmette being on the port side. The haw- 
ser ran directly from the tug to the Chalmette, with a bridle extend- 
ing from the tug to the Merry, whose bow was about eight feet astern 
of the bow of the Chalmette. The tide was running swiftly around 
Hallett's Point, and in conséquence thereof, and the burden of her 
tow, the Sea King, after struggling for an hour to pass the point, 
ânally reached a position about midway between such point and the 
Astoria ferry. This point is designated on the map as 43, in a circle. 
Her position in the channel was about 250 or 300 feet from the Astoria 
shore, and about 1,000 feet from the Astoria ferry. While in about 
this position, she received two signais from the Zouave, indicating the 
intention of that tug to go to port, and to pass the Sea King on the 
starboard side. Then the Sea King for the flrst time saw the Zouave, 
and immediately answered the latter's signais. The signais of the 
Zouave were given when she first saw, or could hâve seen, the Sea 
King, and the latter tug could not hâve seen the Zouave at a greater 
distance. After the interchange of signais as above stated, the Sea 
King put her helm hard a-starboard. The helms of the barges were 
in that position, and were so continued. The Zouave also star- 
boarded. The tugs passed each other, their starboard sides being 
about 50 to 65 feet apart; but, it thereupon appearing to those in 
charge of the Zouave that there was danger of her colliding with the 
Sea King's tow, the Zouave gave a danger whistle, and thereupon both 
vessels stopped as soon as possible. It appears that when the Sea 
King went to port in obédience to the signais, the bridle running to 
the barge Merry broke, which caused the tow, instead of following the 
lead of the tug eastwardly, to continue somewhat southwesterly, un- 
der the influence of the tide which set northwestwardly. This 
tended to bring the Sea King's tow nearer to the Zouave and her 
tow, and before the Sea King could get sufBciently to the eastward to 
draw her tow safely away from the Zouave, the bows of the Merry 
and Chalmette struck the Ada No. 6 on her fore quarter, causing the 
injury for which the libel is flled. The collision occurred at the point 
on the map marked 93, in a circle. 

The question of the liability of the tug Sea King may be considered 
iirst in order. The Sea King contends that her course, when she 
heard the whistles of and sighted the Zouave, was about southwest, 
with Blackwell's Island lights about one point off her port bow. Such 
course is marked on the map appended to the opinion, "Course claimed 
by Sea King." If now it be accepted that the Zouave, as her cap- 
tain claims, was at this time at the point on the map marked 59, 
in a circle, it is apparent that the Zouave must hâve seen first the 
Sea King's red light. In such position she would show only her green 
light to the Sea King. Now, let it be assumed, that the Zouave 
at this juncture gave two whistles, indicating her intention to pass 
the Sea King starboard to starboard. Without discussing at this 
time the propriety of this signal, was the Sea King at fault in accept- 
ing it? The Sea King immediately starboarded and pointed towards 
the Astoria shore, changing her course several points, and as much 
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as was practîcable. Such starboarding brought the Sea King into 
tbe second position claimed by her, when her red light would be sliut 
in, and her green light would be disclosed to tlie Zouave as the resuit 
of obédience to the Zouave's signal. It is not apparent that the Sea 
King was in fault under such circumstances. But now, if it be con- 
tended that the Sea King was not pointed so far to the westward when 
first discorered by the Zouave, but was headed upon a course appro- 
priate to take her along and parallel to the Astoria shore, niarked 
on the map, "Sea King's parallel course," still the red light of the Sea 
King would first appear to the Zouave, and still the Zouave would 
show only her green light to the Sea King. If, thereupon, the Sea 
King starboarded, and turned to the eastward, directly towards the 
Astoria shore, which is her second position, as claimed by herself, 
and as conceded by the Zouave, still the Sea King had done every- 
thing that was required of her in obédience to the Zouave's signal. 
But the Zouave claims that at the time of sighting the Sea King 
the green light of the Sea King was first seen, and only that light 
was disclosed at any time. Such a condition would show a course on 
the part of the Sea King which, if pursued, would carry her upon 
the Astoria shore, and the évidence of the captain of the Zouave 
shows that after the signais the Sea King was not only headed for 
the Astoria shore, but that she was very close to the same. The 
évidence also shows that after the signais the Sea King starboarded. 
But whether the Sea King did thereafter starboard, she was in any 
case pointed for the Astoria shore. If the Sea King was pointed to 
the Astoria shore, and the Zouave signaled to go to port, it would 
seem that she could do nothing more to effect a saf e passage ; and if 
it be considered that the Sea King starboarded, and pointed still 
more to the Astoria shore, no other duty was required of her to com- 
mend her to crédit. It must be remembered that the Sea King was 
but 200 or 300 feet to the westward of the Astoria shore, and if, after 
the signais were given, she was heading in the direction claimed by the 
captain of the Zouave, or changed her course still more to the east- 
ward, she could hâve done nothing more. Hence it must be held that 
in maneuvering the Sea King was innocent of wrong. 

But it is said that when the Sea King heard the Zouave's signal, 
and considered that the Zouave was running across her course, she 
should hâve stopped, and hâve given the alarm signais. This propo- 
sition, logically stated, is this: (1) The Zouave was running across 
the Sea King's bows, with a strong tide sweeping to the westward. 
(2) The Zouave undertook to cross the bows of the Sea King, which 
she saw on her starboard hand. (3) The Sea King should, in the 
darkness, bave been so keenly alive to the possible danger of such 
an attempt that she should hâve arrested it by danger signais, as 
she was not permitted to cross the signais of the Zouave. This would 
place the burden of the situation upon the Sea King, while the law 
places the burden on the Zouave. The E. A. Packer, 140 U. S. 366, 
11 Sup. et. 794. Where ships are running on intersecting lines, the 
one which has the other on her starboard side must keep ont of the 
way of the other. The Cayuga, 14 Wall. 270; The Corsica, 9 Wall. 
630; The Columbia, 10 Wall. 246. Moreover, it is not apparent from 
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the évidence that the Sea King's captain foresaw' with snfficient 
clearness the danger of the Zouave's maneuver to enable the court to 
say that the Sea King ghould hâve assumed to décide that the passage 
could not be effected according to the Zouave's manifest design. The 
tide was sweeping to the opposite shore; the vessels were about 
1,800 feet apart; the night was dark, but clear; the Sea King was on 
a proper course, and immediately made every efifort to withdraw her- 
self and her tow to the eastward. It cannot be said fairly that at the 
time due skill and care required the Sea Kang's captain to stop, and 
risk the conséquences ef the tide setting her across the channel, 
and, maybe, into collision with the Zouave, who would be carried by 
the tide in the same direction. What would hâve happened under 
such circumstances is entirely problematical. But it is beyond doubt 
that, had the Sea King pursued this course, it would hâve been ener- 
getically claimed in this court that the Sea King should hâve turned, 
promptly and vigorously, her bow to the Astoria shore, and hâve used 
every effort to clear her tow from the course of the Zouave. 

It is further alleged that the Sea King was not attached to the tow 
by a proper hawser, that the bridle running to the Merry was an 
unsafe device, and that a separate hawser should hâve been used for 
each boat. The hawser was of suflOicient strength; it did not 
break; and, if the bridle was as strong as due care required, no 
fault can be urged, as the System of thus conveying a tow is neither 
uncommon nor in itself unsafe. There is no évidence that the bridle 
was too small, or out of repair, or otherwise insufflcient. The sudden 
strain upon the hawser caused by the Sea King's starboarding, re- 
sulted in the Unes parting. As a conséquence, the tow either did not 
follow the Sea King with promptness, or sheered to the westward, or 
kept along on a southwesterly course. The conclusion is inévitable, 
upon a careful survey of the case, that this parting of the bridle was 
a contributing cause of the accident; and if it appeared that there 
had been a lack of care in the sélection of the rope for the bridle, such 
failure would hâve established the liability of the Sea King. No such 
évidence is given, and hence it must be found that no such n^ligence 
bas been established. Indeed, the insufflciency of the rope does not 
seem to hâve been made an issue beyond this: that the System of using 
any bridle was improper. 

Another fault charged against the Sea King is that she failed to 
provide a proper lookout. Regarding this it is enough to say that 
the tugs sighted each other as soon as the bend in the Astoria shore, 
the ferry rack, and the ferryboat therein, would permit. If it was a 
négligent omission to employ the captain and mate at the wheel, and 
to act also as lookout, yet the omission did not contribute to the acci- 
dent, and only those négligent acts or omissions which are efficient 
causes of an injury can éstablish liability. 

There is but one other question of fault respeciing the Sea King, 
and the same culpability is alleged against the Zouave, viz. that they 
did not give a proper warning signal when approaching the bend. 
Before considering this, however, the question of the Zouave's liability 
from other acts or omissions charged may be discussed. If the Sea 
King was in the position claimed by the Zouave, the Zouave saw her 
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gi'een ligtt If the course of the Sea King was such as the Sea 
King claims, or was parallel with the Astoria shore, the Zouave saw 
the Sea King's red light at the outstart. If now it be concluded that 
the Zouave first saw the Sea King's green light, the Zouave was privi- 
leged to go to port, and pass starboard to starboard, as then the posi- 
tion would be green to green. But what shall be said if the Zouave 
saw the port light of the Sea King? Then the position would be. 
the Zouave's green light to the Sea King's red light. In such case 
the Zouave knew that she was crossing the Sea King's bow. She 
might either go to starboard, so that the tugs would pass port to 
port, or the Zouave might proceed a cross the Sea King's bow, if the 
time, distance, and circumstance justified. Eespecting this the su- 
prême court, in The E. A. Paclier, 140 U. S. 366, 11 Sup. Ct. 796, has 
said: 

"While tMs duty of avoidance is ordinarily performed by portlng and 
passing under the stern of the other vessel, and while this is evidently, under 
ordinary circumstances, the safer and more prudent course, cases not in- 
frequently occur were good seamanship sanctions, if it does not require, 
that the maneuver shall be executed by starboarding, and crossing the bows 
of the approaching vessel. Of course, in dolng this the steamer takes the 
risk that the approaching vessel, while fulfilling her own obligation of keeping 
her own course, may reach to the point of intersection before she has passed 
it herself. And hence at night, or in thick weather, the maneuver will be 
likefly to be attended with great danger." 

It thus appears that the obligation of the Zouave to port may be 
modified by circumstances. The tide swept strongly to the New York 
shore. The Sea King was from 200 to 300 feet from the Astoria 
shore, flghting the tide to get into position to pass properly into the 
west channel. Would it hâve been safer for the Zouave to hâve 
ported, and attempted to pass between the Sea King and the Astoria 
shore? This would hâve resulted in compelling the Sea King to 
change her course, assuming that it was as claimed by the Zouave, or 
even as claimed by the Sea King itself, so that she, with her tow, 
would hâve been brought fully under the influence of the tide, which 
she was undoubtedly using every effort to resist. The Sea King was 
probably bucking the tide, although her gênerai course somewhat 
tended to the west channel, and it was probable that in so resisting 
the tide she may hâve turned her bow temporarily towards the Asto- 
ria shore, and thus showed the Zouave her green light. In such 
case the green light would not properly disclose the Sea King's in- 
tended course. TJnder thèse conditions the rule was not exacting 
that the Zouave should go to starboard, and it does not seem that 
such would hâve been the safer maneuver. As there would bave 
been little room for the Zouave to pass between the Sea King and the 
Astoria shore, with the tide carrying her to the westward, it is per- 
fectly apparent that, whatever light the Sea King disclosed to her, 
great danger threatened such a maneuver. Therefore the court is 
unwilling to détermine that under the exigencies of the situation, the 
Zouave was négligent in failing to adopt the starboard course. 

It remains to be considered whether the tugs duly gave the long 
blast of the whistle before approaching the bend at the ferry, known 
as "Brown's Point," and, if not, whether such an omission wae negll- 
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gence. The Sea King concèdes that she did not give the warning, 
but the Zouave claims that she did give the signal at Lunatic Rock. 
The captain of the Zouave, and her pilot, testify to this. The captain 
testifled that the whistle was a long one, "prohably a minute or a 
little more," and that it could be heard a long way off. The witness 
States that the Zouave was then probably 100 or 200 feet belov? or 
southerly of Lunatic Eock. The pilot of the Zouave states that the 
long whistle was given "right before we got to Lunatic Kock," maybe 
half a minute away from the same. Three other witnesses were 
called by the Zouave, — her engineer, and also Norton and Smith, — 
each of the two last being in charge of boats in the Zouave's tow, and 
in positions to hear the long whistle had it been given, The engineer 
of the Zouave, Norton and Smith, state that they heard the signais 
interchanged by the tugs, but the engineer and Norton testify that 
they did not hear any other whistle from the Zouave, and Smith does 
not state whether he heard it. The captain of the Ada No. 6, in the 
Zouave's tow, was in a position to hear. He did hear the interchange 
of signais, but did not hear the long whistle. The captain of the 
Zouave states that the long whistle could be heard a long way off. 
The signais were interchanged when the tugs were about 1,800 feet 
apart. The long whistle is claimed to hâve been given when the tugs 
were 2,300 or 2,400 feet apart, as the measurements on the chart will 
show. The captain and mate of the tug and the captains of the 
Merry and Chalmette plainly heard the whistles interchanged, but 
none of them heard the long whistle. Under this state of facts, what 
is the truth? On which side is the prépondérance of évidence, con- 
sidering the relations of the parties to the transaction? The conclu- 
sion seems inévitable, when ail heard the two whistles, and no one, 
save the captain and pilot of the Zouave, heard the long whistle, that 
such signal was not given. The question, then, is, should it hâve been 
given? The captain of the Zouave says it was customary for tugs in 
his position to give it. However, the essential question is, was the 
omission of the tugs to give the warning signal a violation of the rule? 
This is purely a question of law, and involves no questions of fact 
other than those above decided. The rule is as foUows: 

Rule 5: "Whenever a steamer is nearing a short bend or curve In the chan- 
nel, where, from the height of the banks or other cause, a steamer approach- 
ing from the opposite direction cannot he seen for a distance of half a mile, 
the pilot of such steamer, when he shall hâve arrived within half a mile of 
such curve or bend, shall give a signal by one long blast of the steam whistle, 
which signal shall be answered by a similar blast, given by the pilot of any 
approaehing steamer that may be within hearing. Should such signal be 
answered by a steamer upon the farther side of such bend, then the usual 
■signais for meeting and passing shall immedlately be given and answered; 
but, if the first alarm signal of such pilot be not answered, he is to consider 
the channel clear and govern hlmself accordingly." 

The tugs were approaehing Hell Gâte, which, notwithstanding the 
removal of Flood Eock, is a place dangerous for navigation, and one 
that requires a high degree of diligence on the part of a vessel, not 
only for its own safety, but also for the safety of other vessels that 
may be making a passage through the Gâte. The bend at Brown's 
Point is Sharp, and curves several points eastwardly, The distance 
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between Hallett's Point and Brown's Point is about 1,900 f eet, and tbe 
lights of a vessel passing between such two points might not be seen 
by a vessel coming up the east channel, until the point had been nearly 
reaclied. Hence, whatever sbould be done to eflect a safe passing 
of beats must be done within a limited space. In tbe same way, a ves- 
sel approaching Brown's Point from the soutb, through the east 
channel, might not be seen by a vessel beyond such point until the 
former vessel was nearly at the point. In the présent case the tugs 
were only about 1,800 feet apart when they sighted and signaled each 
other; and, while the vessels might be so situated that this interval 
would be increased, yet their localities might be such that the inter- 
vening space would be much diminished. The tide sets strongly 
through the Gâte, and burdened vessels are greatly affected in their 
speed and course by its influence. This Gâte, whose périls are well 
recognized, is a common pathway for ships of ail descriptions, both 
during the day and night, and the tugs in question were about to pass 
through it in utter disregard of the rule above quoted. They were 
nearing a short bend or curve. From the height of the banks or other 
cause, in this case the intervening land and the ferry house and racks, 
a steamer approaching from the opposite direction could not be seen 
for a distance of half a mile from either direction. The rule dé- 
clares in such a case that the pilot, "when he shall hâve arrived 
within a half a mile of such curve or bend, shall give a signal by one 
long blast of the steam whistle, which signal shall be answered by a 
similar blast, given by the pilot of any approaching steamer that may 
be within hearing. Should such signal be so answered, then the usual 
signais for meeting and passing shall immediately be given" ; but, if 
the flrst alarm signal of such pilot be not answered, he is to consider 
the channel clear, and govern himself accordingly. îs^either tug com- 
plied with this rule, so emphatically applicable. Had the Zouave 
complied with it, there is a strong presumption that the Sea King 
would hâve heard the signal ; and an observance by the Sea King of 
the rule might bave conveyed notice of her approach to the Zouave. 

In behalf of the Sea King it is claimed that an observance of this 
rule would bave been powerless to prevent the accident. It is con- 
tended that the Sea King would hâve been to the eastward of Hal- 
lett's Point when the signal was require<l, and, as the Sea King was 
detained at Hallett's Point for about an hiour in her effort to pass it, 
the Zouave would hâve been some miles down the river at the time 
such signal was due. The argument is this: (1) The warning must 
be necessarily given a half mile away from the bend for which it is 
intended, and hence in this case to the eastward of Hallett's Point; 
(2) the Sea King was detained at Hallett's Point for an hour after 
the signal was due and should hâve been given, if at ail; (3) hence 
the Zouave was at least an hour away down the river when the signal 
should bave been given, and could not bave heard it. The position 
seems defensible neither in logic nor in law. The fifth rule does state 
that the pilot shall give the signal "when he shall bave arrived within 
a half mile," etc. The above argument would construe this to mean 
that at the furthest point within a half mile from the bend the signal 
should be given, and that such signal, if so given, would satisfy, once 
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for ail, the obligation iOf the statute, and ail other obligation to give 
a warning signal. Hence, if the vessel be detained for an hour in 
one place before coming to tlie bend, the duty performed an hour 
belore would be ail suflacient. It is obvions, that the letter and 
spirit of the statute forbid such interprétation. The statute com 
mands a vessel nearing a bend, and when within a half mile thereof, 
to give a signal. It is intended that the signal shall be given at some 
time when the vessel is so nearing the bend that it may be heard by 
vessels approaching from the opposite side of the bend. It does not 
command nor intend that the signal may be given just within the half 
mile, and that the signaling vessel may then lay to, or go to anchor, 
or go into a docls, or be detained at an impassable point for an hour, 
and then silently proceed towards the bend, in reliance upon the 
signal given at a time so far past that it is at the later time useless 
for the purposes of warning. The statute contemplâtes an uninter- 
rupted and continuing forward movement of the signaling vessel, and 
the sounding of the whistle with such référence to this nearing the 
bend, as may amply warn the approaching vessels, or enable the fact 
to be known whether there are such vessels, and, if so, allow time 
for making due arrangements for passing. The very fact of an hour's 
détention after giving such signal would of itself show that the past 
signal had become useless, and that another was required. Inde- 
pendently of the statute, the ordinary obligations of good navigation 
should require vessels to give signais when approaching a bend like 
that at Brown's Point, and this is illustrated by the situation in 
which the tugs found themselves in the présent instance. Before 
their lights could be seen and signais given, they were so near to 
each other that proper arrangements for passing could not be per- 
fected and executed. It is also urged by the Sea King that such 
warning was not required of her, as she was intending to go down the 
west channel, and was not intending to round the point and pass 
down the east channel. It will be noticed that the statute does not 
apply merely to vessels intending to round the point, but to vessels 
nearing a point. And as the Sea King was intending to pass the 
point, or near to it, for the purpose of pursuing her intended course, 
she was offering approximately the same danger to vessels coming up 
the east channel as would hâve been the case had she purposed to 
round the point. It must therefore be held that both tugs were 
négligent in not giving this required signal. If it be urged that it 
cannot be shown satisfactorily that the giving of such warnings 
would hâve prevented the collision, it may be replied that the failure 
to give such signais places the burden upon the ofEending vessels to 
establish that such failure did not contribute to the collision. ■ The 
parties hâve not discharged this burden. 

The above conclusions resuit from a prolongea and careful exam- 
ination and study of the case. The liability of the tugs, as found, 
dépends upon the proper solution of the légal question whether warn- 
ing signais for Brown's Point should hâve been given. If the Ûnding 
is erroneous, it is capable of ready correction. A decree should be 
entered in favor of the libelant, apportioning the damages, when as- 
certained, equally between the tugs, with costs. 
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LEDBRER v. RANKIN et al 
(Circuit Court, S. D. Ohlo, W. D. December 3, 1898.) 

L JUBISDICTION OF FEDERAL COURTS — SniTS FOB Infringement of Copt- 
BiGHTs — Résidence or Citizbnship of Défendants. 

The act of January 6, 1897, amendatory of Eev. St § 4966, relatlng to 
Bults for the infrlngement of copyrights for dramatic or musical composi- 
tions, whleh authorizes the service and enforcement of injunctions 
granted In such sults anywhere In the United States, and conféra jurlst- 
dletlon on circuit courts of circuits other than that in which the suit 1» 
brought to entertain motions for the dissolution of such Injunctions, docs 
not afCect the Jurisdictlon of a court to entertain the suit or grant an in- 
Junction with référence to the question of the résidence or citizensUp of 
the défendants. 

1 8ame. 

The provision of the law of 1888 requirlng sults to be brought in the dis- 
trict whereof the défendant is an Inhabitant does not apply to sults arlslng 
under the patent or copyright laws of the United States, of which the 
circuit courts hâve exclusive jurisdictlon; and a suit, under Rev. St. | 
4966, for the infrlngement of a copyright for a dramatic or musical compo- 
sition, may be brought in any district where the défendant eau be found 
and served. 

On Motion to Set Aside Service of Summons. 

Foraker, Outcalt, Granger & Prior, for complainant, 
Jones & James, for défendants. 

THOMPSON, District Judge. A motion was filed in this case on 
behalf of the défendants to set aside the service of the summons because 
the défendants are not, and never hâve been, résidents, inhabitants, or 
citizens of this district. The motion is resisted by the complainant 
upon two grounds: 

1. Because by the act of congress of January 6, 1897, amendatory of 
section 4966 of the Revised Statutes, jurisdiction is given, as it is 
claimed, to any circuit court to grant injunctions in such cases, withont 
référence to the résidence of the défendant, — whether in or ont of the 
district in which suit is brought. In my judgment, it was not the pur- 
pose of this statute to deal with the question of locality, as affecting the 
jurisdiction of the court, but it was enaeted, among other things, for the 
purpose of authorizing the service of, and to make operative, injunc- 
tions, in such cases, anywhere in the United States, and to confer juris- 
diction upon the circuit court of any district to hear motions to dissolve 
and set aside such injunctions; and in such cases the court hearing the 
motion may call upon the court in which the suit was brought, and the 
injunction granted, to transmit "a certified copy of ail the papers on 
which the injunction was granted." When a suit is brought and an 
injunction is granted, the process may be served anywhere in the 
United States, and shall be operative everywhere in the United States; 
but the défendants may, in any circuit in which they may be perform- 
ing or representing the dramatical or musical composition, move to 
discharge the injunction, and will not be compelled to go to the court 
in which the suit was brought. 

2. The second ground upon which the motion is resisted is that the 
law of 1888, requiring suits to be brought "in the district whereof the 
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défendant is an înliabitant," only applies "to such cases whereof the 
State or fédéral courtiïrhaTe cohcnttent jdïisdîction," and does not ap- 
ply to cases of >yMch the fédéral courts Jiave exclusive jurisdiction. 
The ninth clause pf section 629 of the Revised Statutes pro vides that 
the circuit courts ëhall havé jurisdiction "of ail suits at law or in equity 
arising under the patent or copy right laws of the United States." And 
section 711 of the Eevised Statutes prpvides as follovcs: 

"The jurisdiction vestecl In, the courts of the United States in the cases and 
proceedings hereinafter mentioned, shall be exclusive of the courts of the 
several states; • • •.Pif th. Of ail cases arising under the patent riglit 
or copy right laws of the United States. ♦ • •" 

And thèse clauses of sections 629 and 711 were not affected or re- 
pealed by the law of 1888. 

The suprême court of the United States, in Re Keasbey & Mattison 
Co., 160 U. S. 229, 16 Sup. Ct. 273, say : 

"In the Case of Hohorst, 150 U. S. 653,. 14 Sup. Ct. 221, on which the pe- 
titiôner in this case prineipailly relied, thé décision was that the provision of 
the açt of 1888 forbidding Sults to be brought in any other district than that 
of which thé défendant is an Inhabitant hàd no application to an alien or a 
foreign corporation sued hère, and espeeially in a suit for infringement of a 
patent right, and therefore such a firm or corporation might be so sued by a 
citizen of a state of the Union in any district in which valid service could be 
inade on the défendant. That case is distinguishable from the one now be- 
fore the court in two essentlal particulars: Plrst. It was a suit against a for- 
eign corporation, which, lilîe an alien, is not a citizen or inhabitant of any 
district within the United States, and was therefore not within the scope or 
intent bf the provision reqtiirihg suit to be brought in the district of which 
the défendant is an inhabitaût. See Railway Co. v. Gonzales, 151 U. S. 496, 
14 Sup. Ct. 401. Second. It was a suit for infringement of a patent right, 
exclusive jurisdiction of which had been granted to the circuit court of the 
United States by section 629, cl. 9, and section 711, cl. 5, of the Revised Stat- 
utes, re-enacting earlier acts of congress, and was therefore not affected by 
gênerai provisions regulating the jurisdiction of the courts of the United States 
concurrent with that of the several states." 

So that as the law stands, as declared by thèse décisions, a suit aris- 
ing undèr the patent-right or copyright laws of the United States may be 
brought in any district where the défendant can be found and served. 
In re Hohorst, 150 U. S. 659, 661, 14 Sup. Ct. 221; In re Keasbey & 
Mattison Co., 160 U. S. 221, 229, 16 Sup. Ct. 273; Southern Pac. Co. v. 
Earl, 27 G. C. A. 185, 82 Ted. 690, 694; Westinghouse Air-Brake Co. 
V. Great Northern Ey. Co., 84 Fed. 9 ; Smith v. Manufacturing Co., 67 
Fed. 801; Button Works v. Wade, 72 Fed. 298, 299; Van Patten v. 
Eailroad Co., 74 Fed. 981, 987; Noonan v. Athletic Co., 75 Fed. 334. 
The motion, therefore, will be overruled. 



POPE V. H00PE3. 451 

POPE et al. V. HOOPES et al. 

(Circuit Court o£ Appeals, Third Circuit. Kovember 23, 1898.) 

No. 2. 

1. Eeformation op Contract— S0PFICIBNOY DP Evidence — Phbsumption of 

CORRECTNESS. 

A court of equity cannot reform a written contract except upon clear 
proof of fraud or mlstalce, and where there is no évidence of fraud, and 
tlie testimony of tlie parties Is in direct conflict, the presumption ttiat tlie 
contract as made expressed tlie true agreement must prevail. 

2. Same— MisTAKE Due to Négligence. 

A court cannot relleve a party to a contract f rom a mlatalse due to liis 
own négligence. 

3. Same— Option to Purchase Pbopbrtt— Poweiî op Court to Bxtend Time. 

Where parties, having, by a written contract, an option to purcliase 
property tlierein described within a spécifie time, décline to make thé pur- 
chase within that time, on tUe ground of a mistake in the description as 
expressed in the contract, and bring a suit to reform sucb description, 
and to enforce the contract as reformed, the court cannot, on an amcnded 
bill, extend the time within whlch the plaintiffs may elect whether or 
not ihey -wilï accept the property as described in the contract, and decree 
a spécifie performance, as against the défendants, in the event of such 
acceptance. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

This was a suit in equity by Elmer E. Pope and another against Wil- 
liam Gr. Hoopes, Jr., and others for the reformation of a written con- 
tract, and its spécifie enforcement against the défendants as reformed. 
Plaintiffs appeal from a decree dismissing the bill. 

The following opinion was delivered in the circuit court by KTFLK- 
PATEICK, District Judge: 

"In Ootober, 1894, Elmer B. Pope and Calvin N. Dotson, the complainants, 
entered into an agreement in veriting with the défendants, in and by which 
they leased from the défendants a certain pièce of ground in Atlantic City, 
N. J., for the period of two years, at a rental of $500 for the flrst year and 
$600 for the second year, which in the agreement was described as lying on 
the northerly side of the board walk and westerly of Connecticut avenue, 
and had a frontage of 50 feet on the board walk and of 340 feet on Con- 
necticut avenue. The agreement also provided that the parties of the flrst 
part thereto (the défendants herein) would sell to the complainants herein, 
the parties of the second part, the following described lots of land, situate 
in said Atlantic City, bounded and described as follows: 'Beginning at a 
point in the westerly line of Connecticut avenue five hundred feet south to 
the southerly line of Connecticut avenue, and running thence, flrst, westerly 
and parallel with Oriental avenue, fifty feet; thence, second, southerly, at 
right angles to Oriental avenue, between parallel Unes, of the width of flfty 
feet, with the westerly line of Connecticut avenue, for the easterly boundary 
of the same, to the exterior line of the riparian commissioners as established 
in the Atlantic Océan,— at the expiration of oue year from the date thereof, 
for the sum of flfteen thousand dollars, provided the parties of the fîrst part 
had not sold said property before that time.' It also provided that the parties 
of the second part might purchase 50 feet on the rear or northerly side of the 
above-described tract fronting on Connecticut avenue, with a depth of 175 
feet, at any time during said year, for the sum of S3..500, provided said lot 
was not previously sold to other parties. Under this agreement the com- 
plainants entered into the possession of the leased premises, and erected 
thereon a more or less substantial building for exhibition purposes, at a cost 
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of several thousand dollars. On the 6th of September, 1895, the complaln- 
ants notifled the défendants that they would be prepared to accept deeds for 
the two tracts mentloned in the agreement, and pay the cash priée for the 
same. It was soon dlscovered that there was a différence between the par- 
ties as to the quantity of land to be sold under the contract, the complainants 
herein Insisting that the first tract was to be identical in its location and 
dimensions with that Included within the lease, while the défendants eon- 
tended that it comprised only that particularly described in the agreement, 
and which on the line of Connectieut avenue, measuring northerly from the 
board walii, fell short of that described in the lease by upwards of 100 f eet. 
The location of the second tract on -which complainants had an option waa 
consequently disputed, Inasmuch as it adjoined the first tract on its north- 
erly side. On the 16th of September, 1895, and within the year after the 
date of the agreement, the complainants herein tendered to the défendants 
the sum of $18,500, and demanded, for the sum of $15,000, a deed for a lot 
having a frontage of 50 feet on the board walk, and running northerly 340 
feet; and for $3,500 a deed for a lot adjolning the above on the north hav- 
ing a frontage of 50 feet on Connectieut avenue, with a depth of 175 feet. 
The défendants declined to maiie deeds for the properties demanded, but 
ofCered 'to convey' to complainants 'the property described in said agreement 
in' their 'covenant to convey.' This offer of the défendants was refused by 
the complainants, and on the 8th day of October, 1895, they flled their bill 
of complaint herein, setting out that by a mistake, unintentional, or inten- 
tional and fraudulent, the défendants did not tnily descrlbe the 'premisea 
which they by the agreement had taken the option to purchase, and praying 
that the agreement be reformed so that the description of the lots to be 
purchased should conform to the ones they had leased, and that a decree be 
made compelling the défendants to convey the premises accordingly. Testl- 
mony was taken from which it appeared that at the time of making the said 
agreement there were présent Elmer E. Pope and Calvin N. Dotson, the 
complainants, and Allen B. Endlcott, William G. Hoopes, and Barclay H. 
BuUock, the défendants, and a Mr. Eogers; who was then In the employ of 
Adams & Oo., real-estate agents, who were acting for the complainants. 
Pope and Dotson both testify that the only pièces of ground spoken of at 
the time of drawing the agreement were the one included in the lease, which 
was 50 feet front on the board walk by S40 feet deep on Connectieut avenue, 
and the lot adjolning on the north, having a frontage of 50 feet on Con- 
nectieut avenue by a depth of 175 feet, and that they êupposed that the op- 
tion to purchase covered t;he same premises which were included in the lease; 
while Endicott, Hoopes, and BuUock swear that they distinctlj^ refused to 
sell to the complainants the lot which they were willing to lease, and that 
they at that time gave complainants as the reason for sueh refusai that the 
sale of such a plot would not accord with their gênerai plan of sale of the 
property of which this lot was a part, and that it would leave upon their 
hands a large pièce of ground which would be Inaccessible and practically 
worthless. ïhey also say that it was because the land to be included in the 
lease and the land to be sold diflfered that a separate description was used 
for each,— a more particular description used for the land to be sold, and 
the beginning point located with référence to a flxed and unehanging monu- 
ment, the same as had been used by them on that day in making sales of 
property on that tract to other parties. The testimony of the complainants 
and défendants is Irreeoncilable. Mr. Eogers, who both parties agrée was 
présent and took part in the negotiatîons, and at whose suggestion the option 
on the tract 50x175 was granted and taken, was not ealled as a witness. 
It was incumbent upon the complainants to prove that the written instrument 
dId not truly set forth the terms of the agreement, and their f allure to give 
the court the beneflt of the testimony of this disinterested witness must 
work to their disadvantage. tlpon the évidence presented, it Is impossible 
for the court to say that the proof In demonstratàon of a mistake in the de- 
scription of the land is clear and satisfactory. Its welght is rather to the 
contrary. Upon the one side is the testimony of the complainants; on the 
other, the written instrument, with Its separate description of the land 
leased and to be sold, f ortifled by the assertion of the défendants that it was 
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not Intended by the parties that the tracts should be îdentical. In Stock- 
bridge Iron Co. V. Hudson Iron Co., 102 Mass. 48, the court sald: 'Ttie 
writing must be regarded prima facie as a solemn and deliberate admission 
of both parties as to what the terms of the contract actually were;' and he 
who aslis to hâve a written contract reformed must make ont a perfectly 
clear case, free from doubt, Hupsch v. Resch, 45 N. J. Eq. 662, 18 Atl. 372; 
Harrison v. Insurance Co., 30 Fed. 803. It seems that the différence of de- 
scription was noticed by JVIr. Pope when the agreement was sent to West 
Virginia, where he resided, for exécution. No inquiry was made regarding 
the matter, but it was, he says, assumed that the option covered the same 
property as that leased. Against mistalîe due to négligent eonduct the court 
will not relieve. Haggerty v. McCanna, 25 N. J. Eq. 48; Voorhis v. Murphy, 
20 N. J. Eq. 435. After the proofs had ail been talien, the complainants ob- 
tained leave to flie an amended or suppiementary biU, which, without sctting 
up new matter, aslis that the court, if it should flnd that the complainants 
were not entitled to a reformation of the description of the lots to be con- 
veyed them by the défendants, so as to conform to the description of the 
lot leased, that then the complainants 'may be given an opportunity to elect 
whether they will take the same as described in the option, and, if they do 
that, the contract may be speciflcally enforced in the manner admitted by 
the défendants.' The complainants do not say that they are willing to per- 
form the contract as it has been drawn and executed by them, but asiî the 
court to give them an opportunity to elect whether at this late day they 
will exercise the option to purchase, which expired in October, 1895, and. 
If they do so elect, that the court will decree a spécifie performance. They 
ask the court to make a decree which would compel the défendants to convey, 
but leave them at liberty to reject the deed tendered in compliance wlth 
the decree. This the court cannot do. The remedy at the time of render- 
ing the decree wonld not be mutual. In Kichards v. Green, 23 N, J. Eq. 
536, Chief Justice Beasley says; 'It seems to me that the rule is universal 
to this estent: that e(iuity will not direct the performance of the terms of 
an agreement by the one party, when at the time of such order the other party 
is at liberty to reject the obligations of such agreement' The tender made 
by the complainants in the exercise of their option was for the tract of land 
described in the lease. The défendants oiïered to convey 'the property de- 
scribed in said agreement in our eovenant to convey.' This the complainants 
refused to accept, saying 'that they would. not hâve anything only what the 
lease and option called for, the three hundred and fifty feet the building 
stood on, and the pièce fifty by one hundred and seventy-flve,' and we told 
them, said the witness, 'we intended to hâve ail the lease and option called 
for.' Having thiis refused to purchase the land according to the terms of 
the contract, the court cannot mal^e a new agreement for the parties by ex- 
tending the time in which they may elect whether they will or will not ex- 
ercise the option. Hendersou v. Stokes, 42 N. J. Eq. 588, 8 Atl. 718. The 
complainants are not entitled to the relief prayed for in the bill, and it should 
be dismissed, with costs." 

Wm. Wilkins Carr and H. P. Camden, for appellants. 
D. J. Pancoast, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLER. 
District Judge. 

BUTLER, District Judge. Tlie decree is fully jusVified by the opin- 
ion of tlie circuit court; and we adopt it as an expression of our 
views. We will only say in addition that there is no sucli évidence 
of fraud or mistake as would warrant reformation of the contract; 
it is scarcely pretended that there is. Taking the paper signed by 
the parties, as it stands, the plaintiflfs did not exercise their option 
to purchase within the time specified, and they are without excuse, 
tending to relieve them from the conséquences. Their attention was 
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called to tlie terms of the contract, and their misunderstanding pointed 
out, in ample time to allow tliem to take the property described. In- 
stead of taking it ttey declined to do so. At the time of flling thejr 
bill they were unwilling to take it; and still later when amending 
the bill they had not resolved to take it; and consequently asked 
further time to consider the subject. Time is of the essence of such 
contracts. If the plaintiffs had been misled respecting the terms 
(even without fault of the défendants) until the time for exercising 
the option had expired, they might, possibly, be excused, and reliered 
from the conséquences; but in view of the facts they certainly cannot. 
The decree is afarmeid. 



CENTRAL APPALACHIAN CO. et al. v. BTJCHANAN. 

(Circuit Court of Appeals, Sixth Circuit November 28, 1898.) 

Nos. 586, 587. 

1. Equitable Set-Off— Damages foh Bkeach op Wabrantt— Party Entitled 

TO Bekepits op Covenant. 

Where the owner of certain mines leased them to a corporation, and at 
the same time, as a part of the same transaction, sold and conveyed to 
the agent of the corporation both real and Personal property used in con- 
nection wlth the mines, conveying both by the same deed, containing 
covenants of gênerai warranty and of selsin, the graator haviug knowl- 
edge that the purchase was made for the corporation, and that it paid 
the purchase money, but the agent tal^ing the title to himself for pur- 
poses of his own, and afterwards conveying to the corporation, such cor- 
poration is entitled to the benefits of the covenants both as to the real 
and Personal property, and may set off in equity, as against a judgment 
recovered against It for rental of the mines, damages accruing from a 
breach of the warranty by reason of a failure of its title through a prlor 
mortgage given by the grantor. 

2. Receiveks— Effkct of Appointmknt— Rights of Cbeditors. 

A receiver appoiuted for an insolvent corporation in a suit by its credit- 
ors is merely tlie custodian of the court, holding and protecting the prop- 
erty to await its ultimate disposition according as the right may appear. 
His appointment does not impose any liens upon the property in favor of 
the piaintilïs, nor affect the prlority of liens, nor rights existing against 
the corporation. 
8. Equitable Set-Off— Effect of Appointment op Receiver. 

The appointment of a receiver for an insolvent corporation does not 
alîeet the right of a debtor of tbe corporation to an équitable set-off grow- 
ing out of the breacb of a covenant made by the corporation before the 
receivershlp. 
t. Same— Mctualitt of Crédit— Insolvenct of Okb Partt. 

The équitable right of set-off is not strictly limited to demands arising 
out of the same contract or transaction where insolvency exists. 

5. Same— Unliquidated Demands. 

That a claim is unlîquidated is no objection to its being made the sub- 
ject of a set-off in equity, where the party against whom it exists is in- 
solvent. Under such circums tances, the court will restrain the enfonce- 
ment of the demand against whlch it is to be applied, until the cross de- 
mand cari be liquidated. 

6. Same- Breach op Covenant- Accrual op Right of Action. 

A corporation conveyed to another both real and personal property, by 
a deed containing covenants of gênerai warranty and of seisin, at the same 
time leasing to the grantee other propertj'. The grantor afterwards be- 
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came insolvent, and its recelver obtained a judgment agaSnst the grantee 
for rentals due under the lease. At the tlme the deed was made, ail the 
property conveyed was subject to a mortgage made by the grantor, whieh 
was foreelosed, and the grantee was deprived of the property thereunder 
after the receiver obtained his judgment. Eéld, that the co venant of 
selsin as to both real and Personal property was broken as soon as made, 
but as the full damages had not aecrued at the tlme of the action by the 
receiver, and were not then the subject of a set-ofC at law, the grantee 
was entitled to hâve them set off in equity against the judgment In a sub- 
séquent suit brought by the receiver to enforce the same. 

Appeal from the Circuit Court of the United States for the District 
of Kentucky. 

This was a bill filed by the appellee, as a judgment creditor of the appel- 
lant, the Central Appalachian Company, Limited, to set aside certain alleged 
fraudulent conveyances of ail of its property to the appellant, the Interna- 
tional Development Company, and a mortgage thereof by the latter corpora- 
tion to the appellant, the Corporation Trust Company, ostensibly for the pur- 
pose of securlng an issue of bonds by the sald mortgagor company aggregating 
$1,500,000. The judgment debtor, as well as its grantee in the conveyance 
assailed, flled answers and cross bills substantially identical. The answers 
admitted that the conveyance by the Appalachian Company to the Interna- 
tional Company was not upon any valuable considération, the purpose being 
a mère reorganization of the former company, and that the latter, as suc- 
cessor to the former, stood in the shoes of the grantor, and was llable for ail 
of its jïist debts and llabilities. In respect to the mortgage to the Corporation 
Trust Company, thèse answers averred that it had been made with no fraudu- 
lent purpose, and only with the objeet of raising means to discharge the lia- 
bilities of the said Appalachian Company, and to carry out the business pur- 
poses of the reorganized corporation. The Corporation Trust Company was a 
corporation of the state of New Jersey, and had no agency within Kentuclsy. 
It was made a défendant under an order of the court, directing service upon 
it in tlie State of New Jersey. This was done. It negleeted to plead within 
the time it was required to défend, whereupon judgment by default was en- 
tered against it. The principal questions to be determined upon this appeal 
arise upon the cross bills flled by the two answering corporations. Thèse 
were filed for the purpose of setting ofC against the judgment in favor of the 
complainant, Buchanan, a demaud for $60,000, claimed as liquidated dam- 
ages arising out of a breach of the covenants in a certain conveyance of chat- 
tels and real estate theretofore made by the Southern Land Improvement 
Company to one E. H. Patterson, for the use and benefit of the Central Ap- 
palachian Company, Limited. The same cross demand was set up in the 
answers as a défense to any relief upon the judgment. The cross défendant, 
Buchanan, excepted to so much of the answers as set out this cross demand as 
scandalous, and also demurred to the cross bills for want of equity. The 
court below sustained both the demurrer and the exception. Thereupon 
amended cross bills were tendered, stating with somewhat more détail the 
facts upon which the set-ofC was asserted. The learned trial judge did not 
regard the difflculties in the way of the assertion of this claim as an équita- 
ble set-oiï as having been removed by^ the proposed amendments, and there- 
fore declined to allow them to be flled. He also denied a motion made by 
the Corporation Trust Company to allow it to file an answer, and directed 
a decree as upon bill and answer to be entered against ail the défendants, 
as prayed by the bill. AU of the défendants hâve appealed. 

The averments of the cross bill, as amended and tendered, were substan- 
tially as follows: (1) That Buchanan had been appointed receiver, Jauuary 
3, 1894, by the circuit court of the United States for the district of Kentucky, 
under a bill filed in said court by Martha G. Merriweather and others, against 
the said Southern Land Improvement Company; that, by the order appoint- 
ing hlm, he was directed to take possession of ail the property of the said 
company, and to coUect ail of its debts, and for this pui-pose to bring ail 
necessary suits in his own name or that of the corporation. (2) That the 
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Judgment sought to be enforced In thls case was upon a demand for rents 
■which acerued to the sald Southern Land Improvement Company under a 
lease of certain lands to the Central Appalachlan CSompany, said lease bearing 
date October 13, 1892; that the demand so sued upon "was a demand which 
a«crued to the Southern Land Improvement Company, and to no one else, 
and the sald company was Joined with the receiver as a necessary co-plalntiffi 
in the action at law brought on said demand"; that sald receiver "proeeeded 
to coUect said clalm, only because of the fact that he was instructed by the 
court to collect ail demanda which were due or might become due to said 
company." (3) It is then averred that, upon the property thus leased, the 
said lessor "had certain valuable coUiery properties, such as coke ovens and 
various appllances necessary to a colliery plant, and includlng the commis- 
sary house wlth the ground upon which It was situated." "Thèse colliery 
properties," it Is averred, "were indispensable to the use of certain coal mines, 
which were then open and In opération by the Southern Land & Improvement 
Company." Cross complainant then avers that it made a proposition through 
"Its agent and gênerai manager, H. H. Patterson," to buy thèse colliery 
properties, provided it could make a satisfactory lease of the minlng priv- 
ilèges of said company upon its lands, and that terms satisfactory were 
agreed upon, which resulted in the lease of October 13, 1892, mentioned above, 
and in the purchase and sale of saJd colliery properties situated upon the 
leased lands. The conveyance of the purchased property was made at the 
same time, and bears the date of the lease, and It Is averred that both "were 
indispensable parts of the same transaction." The conveyance aforesaid 
was made to B. H. Patterson, It being averred that it was so made by di- 
rection of Patterson, who conducted the transaction for the Central Ap- 
palachlan Company; that $25,000 was pald in cash, and subsequently $35,000 
more. It is averred that the Southern Land & Improvement Company knew 
that Patterson was buying the property for the Appalachlan Company, and 
that its money was used in paying for It. It is averred that the grantor 
made the tltle to Patterson, binding him to convey same to the Appalachlan 
Company, when the latter should acqulre tltle to a certain amount of lands, 
having no interest In the condition, which was inserted for Patterson's pur- 
poses, and to better enable him to compel his principal to recelve the titles 
to certain lands whidi he was engaged in selling or procurlng for it. It is 
averred that thls conveyance was therefore made to said Patterson in trust 
for the real and known purchaser, and that the seller intended the warranty 
and covenants of sald conveyance "to inure to the bcneflt of the Central Ap- 
palachlan Company." 

Thls conveyance is made an exhiblt to the cross bill, and the property sold 
Is thus descrlbed: "(1) The colliery plant of coke ovens, consisting of one 
hundred in number, situate upon lands thls day leased by the improvement 
company aforesaid to the Central Appalachlan Company, Limited, of Bel- 
glum, lying between the junction of the right and left forks of Straight creek, 
and the présent terminus of the Pineville, West Virginia & Tennessee Kail- 
road. (2) Ail the miners' and operators' houses, being thirty-nîne in number, 
and ail other buildings now erected and standing on sald leased lands and 
on elther side of the rlght fork of Straight creek, includlng carpenter shop. 
butcher shop, pump house, power house, blaeksmith shop, tipple, stables, and 
coke-oven stables. (3) AU the tools and Iniplements, ail the tramway cars, 
tracks' scales, mile scales, machinery, mine railway tracks, and ail the prop- 
erty of the improvement company, the flrst party hereto, now in place and 
being used by the improvement company in the opération of the mines and 
coke ovens now conducted by it, excepting only the teams, harness, wagons, 
and cars of the improvement company. (4) The building known as the 
*Ooramissary Building,' together with the land upon which it stands, being 
a lot of seventy-flve (75) feet front by one hundred (100) feet deep, it being 
understood that the land upon which the other structure stands is not sold 
or conveyed." Thls instrument con tains the foUowing condition, namely: 
"Said property is conveyed on condition that sald Patterson will convey same, 
free of Incumbrance or lien by him, to the Central Appalachlan Company, 
Limited, of Belgium, whenever that company shall hâve received tltle to 
seventy-two thousand (72,000) acres of land in Southeastem Kentucky, un- 
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iucumbered, and shall hâve placed the deed therefor of record, or lodged 
same for record," — and concludes with a warranty and covenant In thèse 
words: "To hâve and to hold the said property, together wlth the rights and 
things and estate appurtenant thereto hereln conveyed to him, the said sec- 
ond party, his heirs and asslgns, forever, the said first imxty hereto warrant- 
Ing the title to the said property by covenant of gênerai VFarranty; and said 
first party furthermore covenants that it is seised of a good and lawful and 
fee-simple title to said property." 

Decemtier 7, 1893, Patterson conveyed ail thls property to the said Central 
Appalachian Company for the nominal considération of one dollar. The 
cross bllls then aver that, when this conveyance and warranty were so made 
to said Patterson for the use and beneflt of the cross complainant, said prop- 
erty was subject to a mortgage for $500,000, made by said Southern Land & 
Improvement Company to the Louisville Trust Company, as trustée; that 
subsequently a decree foreclosing said mortgage for the satisfaction and pay- 
ment of said debt was obtained in the said circuit court, and on August 11, 
1896, said decree was executed by a sale of ail the mortgaged property, in- 
cludlng that so sold to cross complainant, and said property was purchased 
by the National Iron & Coal Company; that this sale was confirmed and 
deed made to the purchaser October 15, 1896; and that cross complainant bas 
thus lost the property, real as well as Personal, and has thereby been dam- 
aged to the full extent of the purchase priée of $60,000, with interest. The 
insolvency of the said Southern Land & Improvement Company Is also 
averred. The prayer is that the amount due upon the judgment in favor of 
Buchanan, receiver, be credited upon the larger amount due to cross com- 
plainant, and that the balance be satisfied out of the funds in the receiver's 
hands, etc. 

Helm, Bruce & Helm, for appellants. 
Richards, Baskin & Ronald, for appellee. 

Before TAJPT and LUETON, Circuit Judges, and CLAEK, District 
Judge. 

LURTON, Circuit Judge, after making the foregoing statement of 
facts, delivered the opinion of the court. 

The principal question arising upon this appeal is as to the right of 
the Central Appalachian Company to set off against the judgment in 
favor of Buchanan, as receiver of the Southern Land & Improvement 
Company, the claim in its favor against the Southern Land & Improve- 
ment Company arising out of the breach of the covenants of the latter 
Company in its conveyance to E. H. Patterson, of October 13, 1892. As 
the question arises upon demurrer, the facts stated in the cross bill aoud 
the proposed amendments thereof must be taken as confessed. The ob- 
jections to the cross complainant's asserted right of set-off, which bave 
been urged by counsel for the appellee, are numerous, and will be con- 
sidered separately. 

1. It is said that the covenants breached ran to E. H. Patterson, and 
net to the Central Appalachian Company. The conveyance to Patter- 
son included both realty and chattels. The covenants extended to the 
title of the vendor to both classes of property. There were two cov- 
enants,— one of gênerai warranty, and one that the vendor was "seised 
of a good and lawful fee-simple title to said property." That thèse 
covenants passed with the land included in the conveyance to the as- 
signée of Patterson, the said Central Appalachian Company, is conceded. 
To the extent, therefore, that the covenants applied to the land, the 
Central Appalachian Company was entitled to enforce them. As the 
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deoiùrrer was gênerai, and went to the wàole of the eqoity of the cross 
bill, it should for this reason alonè havë been overruled, nnless there 
wére other fatql objections going tô the whole equity of the cross bill. 
But we are of opinion, under the averments of the bill, that the cov- 
enants applicable to the chattel property included in the conveyance 
inured also to the use and benefit of the same corporation. The pur- 
chase was made by Patterson for the Central Appalachian Company, 
and this the vendor knew. The purchase money paid was the money 
of the real purchaser, and this, too, the vendor knew. The condition 
that Patterson should convey same tp the Central Appalachian Company 
upon the happening of a condition named açtually occurred, and the con- 
veyance was so made. But this naode of taking title, it is averred, was 
one devised by Patterson to subserve a scheme of his own against his 
principal. It was one in which the vendor had no interest whatever. 
Thèse circumstances make the conveyance one for the use and benefit 
of Patterson's principal, — ^a principal known to the vendor, — and a court 
of equity would hâve regarded him as a naked trustée. A recovery by 
Patterson upon thèse facts for a breacb of thèse covenants would inure 
to his principal. Equity abhors circuity of action, and under such cir- 
cumstances will permit the beneficiary to avail itself of the beneflts of 
the warranty by way of set-oiï. 

2. It is urged that this right of set-off cannot be asserted against a 
judgment in favor of a receiver of the warranter. The record in which 
Buchanan was appointed receiver is not flled. We must assume that 
he was appointed under the usual proceeding by creditors against an 
insolvent business corporation, and that no priority was sought or ac- 
quired. This is in accord with the averments of the cross bill touching 
this appointment, which in substance are that he was appointed for the 
purpose of holding possession of the assets of the Company, and of col- 
lecting its debts, and that his suit was for rents, which accrued to the 
Southern Land & Improvement Company as lessor, under a contract 
with the Central Appalachian Company as lessee, and that "his recov- 
ery was alone in right of that company," and in pursuance of an order 
that he should "collect ail demands which were due or should become 
due" to said company. Such an appointment does not change the title 
or impose any lien upon the property in possession of the receiver. 
He is a mère custodian of the court, holding and protecting the property 
to await its ultimate disposition by the court, according as the right 
might appear. No right of priority is ordinarily fixed by such appoint- 
ment. It cuts off the right to acquire Uens, but imposes none by virtue 
of the step alone. Railroad Co. v. Humphreys, 145 U. S. 82, 12 Sup. 
et. 787; Union Banlc v. Kansas City Bank, 136 U. S. 223-236, 10 Sup. 
et. 1013; New York, P. & O. E. Co. v. New York, L. E. & W. R Co., 58 
Fed. 268-278; High, Rec. § 5. 

The receiver took the claim of the Southern Land & Improvement 
Company againgt the Central Appalachian Company in the plight and 
condition in which- it then was. If it was subject to an équitable set- 
oflp in the hands of the SoTjthern Land & Improvement Company, it was 
subject to the same right of set-off in his hands. This must be so from 
the well-settled principles in respect to the title and right of such re- 
ceivers, and from analogy to seizures of choses in action under process 
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more strîngent than that of a receivership. Thus, in o^orth Chicago 
Eolling-Mill Co. v. St. Louis Ore & Steel Co., 152 U. S. 596-618, 14 Sup. 
et. 710, a garnishee, after a judgment at law in favor of the garnisher, 
was permitted by a bill in equity to restrain the garnishing créditer 
from enforcing payment of the judgment until the amount due upon an 
unliquidated daim for damages arising from the breach of a contract, 
in existence when the garnishmeut proceediugs were instituted, could 
be ascertained and be set off against the défendants' judgment. This 
was upon the ground, as stated by Mr. Justice Jackson, that "the légal 
opération and eflect of the gamishment proceedings, and of the final 
order made therein, was only to impound what was legally and equitably 
due from the garnishee after the adjustment of the claims between the 
latter and the principal debtor, and place it beyond the control of the 
debtor and subject to collection for the beneflt of the attaching crédit- 
er." So, in Kentucky an assignée under a gênerai assignment is not a 
purchaser for value, and can assert no equity which could not be as- 
serted by the assigner himself. Bridgford v. Barbour, 80 Ky, 529; 
Bank v. Payne, 86 Ky. 446-466, 8 S. W. 856. 

In Chenault v. Bush, 84 Ky. 528, 2 S. W. 160, the right of a debtor 
to set off a note included within a gênerai assignment by his créditer 
was held not to hâve been eut off by the assignment, nor by the appoint- 
ment of a receiver te take the assigned property, and held and collect 
same for the beneflt of creditors of the assigner. In considering the 
effect of the assignment upon the debtors' right of set-off, the Ken 
tucky suprême court, through Judge Bennett, said: 

"If tbe appellant, as receiver, represented assignées of Williams & Steven- 
son for value, the rule might be différent; probably it would be différent. 
Or, if appellee had acquired bis right to the debt pleaded by him as a set- 
off, after the assignment for the beneflt of creditors', the rule would be différ- 
ent. But the appellant, as receiver, does not represent assignées for value. 
The assignées are merely the voluntary représentatives of Williams & Steven- 
son for the beneflt of their creditors. The équitable right acquired by thèse 
creditors by reason of the assignment consisted in the right to an equal di- 
vision of the assignor's assets among themselves. Thèse assets are the as- 
sets found to be due after deducting ail just set-offs, counterclaims, dis- 
counts, etc. This balance they are entitled to, and no more. This is ail 
the fund Williams & Stevenson would hâve to satisfy their creditors, in case 
they had made no assignment for the beneflt of their creditors. Had Wil- 
liams & Stevenson sued on thèse notes In place of the receiver, there is no 
doubt that the appellee could use as a set-off the amount he had paid the 
bank for Williams & Stevenson on saJd joint obligation, which would hâve 
disabled Williams & Stevenson to that extent to meet the demands of their 
pther creditors. Instead, the voluntary assignées of Williams & Stevenson— 
'rather, the receiver— bring suit on thèse notes; so, to say that the creditors of 
Williams & Stevenson, by the voluntary assignment, can eompel appellee to 
pay said notes in f ull, and then receive only a pro rata of the debt, which he 
was compelled to pay for Williams & Stevenson, would be tx) put appellee in 
a worse position, and the other creditors in a better position, by the failure 
of Williams & Stevenson and the appointment of assignées." 

The right of set-off at law is of statntory erigin. But courts of 
equity, independently of any statute, hâve from an early day granted 
relief beyond the terms of such statutes when the particular circum- 
stances hâve been such as to raise an equity in support of the claim. 
So, courts of equity of the United States hâve been peculiarly alert to 
prevent the defeat of an équitable right of set-off by the interposition 
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of assiguments, receiverships, or statutory liquidations, and to extend 
the right whenever there appeared any substantial equity in favor of the 
claim. Thus, in Scammon v. Kimball, 92 U. S. 362, a banker was al- 
lowed to set off the demand of an Insurance company for money de- 
posited, by the amount due on its flre policies issued to and held by him, 
although the insurance company was bankrupt and in the hands of an 
assignée. 

In Carr v. Hamilton, 129 U. S. 252, 9 Sup. Ct. 295, a debt for money 
loaned and secured by mortgage was allowed to be set off by the 
équitable value of an endowment policy held by the mortgagor in the 
mortgagee insurance company, notwithstanding the latter was insolvent, 
and its assets in the hands of a liquidator, and although the endowment 
policy had not matured at date of liquidation. Justice Bradley saying: 

"Where a holder of a life policy borrows money of his însurer, it will be 
presumed, prima facie, that be does so on the faith of the insurance, and in 
expectatlon of possibly taeeting his own obligation to the company by that of 
the company to him, and that the case Is one of mutual crédit, and entitled 
to the privilège of compensation or set-off whenever the mutual liquidation 
of the demands is judicially decreed on the Insolvency of the company. The 
case of Scammon v. Kimball, 92 TJ. S. 362, is in concurrence with this vlew. 
It was there held that a banker, havlng Insurance in a company, which was 
rendered utterly Insolvent by the great Chicago flre of 1871, by which the 
banlier's insured property was eonsumed with the rest, had a right to set up 
the amount of his insurance agalnst money of the company in his hands on 
deposit. The insurance was not a debt due at the time of the insolvency. 
It became due afterwards, when the banker had performed ail the conditions 
required in such cases." 

In Scott V. Armstrong, 146 U. S. 499, 13 Sup. Ct, 148, it was held that 
the receiver of a national bank, closed by order of the examiner, took 
the assets in trust for creditors, and subject to ail daims and défenses 
that might hâve been interposed against the insolvent corporation, So, 
in North Chicago EoUing-Mill Co. v. St. Louis Ore & Steel Co,, 152 
U. S, 596, 14 Sup. Ct, 710, the équitable right of set-ofif was held not 
to be defeated by thç recovery of a judgment in favor of a garnishing 
creditor of the complainant, who sought to set off such judgment by an 
uniiquidated demand for damages which accrued after the judgment, but 
upon a contract then in existence. The insolvency of the creditor 
against whom the right of set-off was asserted was regarded as a suffl- 
cient equity to jùstify relief. 

3, This claim of set-off arises out of the same transaction as the 
judgment sought to be set off, The one demand is for renta of lands 
and minerai rights; the other is for breàch of covenants in a conveyance 
of chattels, eonstituting à colliery property situatèd upon the leased 
lands, The two contracts were made the same day, and each was dé- 
pendent on the other, The colliery properties were needed to exercise 
the minerai rights in the leased lands. Stone v. Fargo, 55 Hl. 71; Rail- 
road Co, v, Griggs, 12 Mich. 45, In Stone v, Fargo, supra, a claim for 
damages arising from breach of a bond given by a vendor of land to the 
vendee, conditioned to hold him harmless against liability upon cer- 
tain purchase-money notes outstanding, which had been given by the 
vendee to a third person as purchase money of the same land, was set 
off in equity against purchase-money notes due the vendor. In Rail- 
road Co. v. Griggs, supra, a bill in equity was sustained, and complain- 
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ant allowed to set off purchase-money notes by the amount of two mort- 
gages paid by the purchaser which were a lien on the land, there being 
a covenant against incumbrances, and the vendor insolvent. It would 
seem, however, that, under the law of Kentucky, there was a statutory 
right of set-off existing in respect to ail demands arising ont of contract, 
regardiess of mutuality of crédit. Civ. Code Ky. § 96; Shropshire v. 
Conrad, 2 Metc. 143; Forbes v. Cooper, 88 Ky. 285, 11 S. W. 24. 
Neither, would it seem, is the équitable right of set-off limited to crédits 
strictly mutual, if insolvency exists. North Chicago Eolling-Mill Co. 
V. St. Louis Ore & Steel Co., supra. 

4. That the claim of the appellant, the Central Appalachian Company, 
is unliquidated, is no objection in a court of equity, if insolvency exists. 
Under such circumstances, the court will restrain the enforcement of the 
demand against which the set-off is to be applied until the cross demand 
can be liquidated. North Chicago Eolling-Mill Co. v. St. Louis Ore 
& Steel Co., supra. So, in Kentucky, — ^Forbes v. Cooper, 88 Ky. 285, 
11 S. W. 24. 

5. It is said that the claim asserted as a set-off had not arisen when 
the receiver was appointed, nor when he recovered his judgment. The 
contract under which the set-oiï arose was in existence when the receiver 
was appointed, and the warrantor in that contract was then insolvent. 
Under the case, so often cited, of North Chicago Eolling-Mill Co. v. St. 
Louis Ore & Steel Co., 152 U. S. 596, 14 Sup. Ct. 710, this fact was in 
itself enough. But a right of action for breach of one of the covenants 
had arisen when the receiver was appointed. The conveyance to Pat- 
terson included both real and personal property. There was a covenant 
of gênerai warranty, and a covenant of seisin. Both the real and 
Personal property was then incumbered with a prodigious raortgage, 
which, since the receiver's judgment) bas been enforced, and the cov- 
enantee has been thereby deprived of the property so conveyed. The 
covenant of seisin as to the real estate was theref ore broken so soon as 
made. The covenant of gênerai warranty has since been broken by 
the grantee's ouster from the property by the mortgage foreclosure de- 
cree. The vendor of personal property in possession impliedly war- 
rants the title by the act of sale. His sale is an assertion of title. 
This is elementary. This implied warranty of title is held in Kentucky 
to be broken as soon as made if the title was détective, and a right of 
action at once arises. Payne v. Eodden, 4 Bibb, 304, 305; Scott v. 
Scott's Adm'r, 2 A. K. Marsh. 217. So it is held in Tennessee (Wovà 
V. Cavin, 1 Head, 506); and in Massachusetts (Perkins v. Whelan, 116 
Mass. 542). This implied warranty the Kentucky courts assimilate to 
an express covenant of seisin in a conveyance of real estate. Tipton 
V. Triplett, 1 Metc. 570; Chancellor v. Wiggins, 4 B. Mon. 201; Scott 
V. Scott's Adm'r, supra. 

But if the covenant of warranty of title is express, and not implied, 
the same cases hold that an action will not lie until a recovery of the 
property can be averred and proven. In this conveyance we hâve both 
a gênerai warranty of title and a covenant of seisin. The vendor of the 
chattels expressly covenanted that it was "seised of a good and lawful 
fee-simple title to said property." The covenantor had no such fee- 
simple or other good and lawful title. This covenant was therefore 
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broken when made. This is by analogy to the same covenant in deeds 
of real estate, and Mve see no reason why the raie in respect to such a 
covenant in a conveyance of realty shall not be applied to a like covenant 
in a conveyance of chattels. Thus, a right of action for breach of ttiis 
covenant of seisin had arisen wlien tiie receiver was appointed, and 
when he recovered his judgment. The damage had at neither date 
fully accrued. The mortgage covered this and other property. The 
latter might discharge the burden. The event has proven that it was 
jnsufflcient. The fact remains, though, that, when the receiver recov- 
ered his judgment, the full damage had not accrued, and could not hâve 
been made to appear. Thèse damages were unliquidated. They were 
therefore not the subject of set-off at law, but may be set off in equity 
when insolvency or some other equity exists in support of the right, as 
in North Chicago Eolling-Mill Co. v. St. Louis Ore & Steel Co., supra. 

In Kentucky, unliquidated damages were not at law the subject of 
set-ofr. Shropshire v. Conrad, 2 Metc. 143; Taylor v. Stowell, 4 Metc. 
175; Williams v. Gilchrist, 3 Bibb, 49. But it was held that, if the 
plaintiff be insolvent or a nonresident, any claim for unliquidated dam- 
ages arising ont of contract might be set off. Forbes v. Cooper, 88 Ky. 
285, 11 S. W. 24. The distinction between courts of law and equity is 
not maintained in Kentucky, and relief is administered according to 
principles of law or equity, as the facts demand, and upon the same 
pleading. Thus, no bill in equity was needed to obtain the beneâts of 
the équitable doctrine of set-off s; and the set-off was allowed in Forbes 
V. Cooper, supra, upon équitable principles, and not because, at law, a 
claim for unliquidated damages was the subject of set-off. It is elear, 
therefore, from the foregoing considérations, that the right to apply to 
a court of equity to stay the enforcement of the judgment at law against 
the appellant is not defeated because the damages had in part accrued 
by reason of the breach of the covenant of seisin at the time the suit at 
law was begun. 

It was observed by the master of the rolls in Jeffs v. Wood, 2 P. 
Wms. 129, that: 

"It Is against conscience that A. should be demanding a debt against B., 
to whom he Is indebted In a larger siim, and would avold paylng"; and that 
"in thèse cases equity will take hold of a very sllght thing to do both parties 
right." 

In Carr v. Hamilton, 129 U. S. 255, 9 Sup. Ct. 295, Justice Bradley 
said that: 

"Natural justice and equity would seem to dlctate that the demands of 
parties mutually Indebted should be set off against each other, and that the 
balance only sbould be consldered as due." 

This natural justice and equity may be asserted in many cases after 
judgment upon one of the debts; and one of thèse cases is where the 
party against whom it is asserted is insolvent, and there was no culpa- 
ble négligence in failing to rely upon it as a légal set-off. Kailroad Co. 
V. Gréer, 87 Tenn. 698, 11 S. W. 931, and cases cited. 

6. The Corporation Trust Company was properly brought into court 
by service of the subpœna upon its assistant treasurer in its gênerai 
office in New Jersey. The return of the serving marshal, together with 
his affldavit as to the usual mode of serving process upon its assistant 
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treasurer by direction of the Sïtperior offlçers of tbe corporation, is satis- 
factory évidence that this oificer was designated by the corporation as 
the proper oificer to make service upon. Tlie delay in making défense 
is net explained. No abuse of tlie sound discrétion of tlie circuit court 
is shown in refusing to set aside the decree pro confesso. But, in- 
asmucli as tlie défense of a set-off set up by tlie cross bills of the other 
two appellants will necessarily inure to the beneât of the Corporation 
Trust Company, the flnal decree as to it, as well as the other appel- 
lants, will be set aside and reversed. The decree pro confesso as to 
the Corporation Trust Company will not be set aside, nor any answer 
allowed; but that company will, on final decree, be given the beneflt 
of the défenses made by the Central Appalachian Company. The case 
will be remanded, the demurrers overruled, and the cause proceeded 
with in accord with the opinion of this court. 
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(Circuit Court of Appeals, Third Circuit. November 2S, 1898.) 

Nos. 14 and 15, September Term, 1898. 

Evidence— Considération Stated in Dbbd as Admission op Value— RkbuT- 

TAl. TESTIMONT. 

A plaintifC In ejectment has the rîght to rely In the first instance upon 
the considération stated In defendant's deed, as an admission of the value 
of the property; and where be ofCers évidence to show that défendant 
paid much less than the sum stated, to impeach the good f aith of defend- 
ant's purchase, whlch is met by évidence that the value of the land is less, 
he Is entitled to Introduce évidence on the question of value In rebuttal. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Thèse were actions in ejectment by the Manhattan Life Insurance 
Company against Edward O'Neil. There were judgments for défend- 
ant, and plaintifl brings error. 

M. A. Woodward, for plaintiff in error. 

Thomas Patterson, for défendant in error. ' 

Before DALLAS, Circuit Judge, and BUTLEE and BRADFOED, 
District Judges. 

BUTLEE, District Judge. Thèse cases (actions of ejectment for 
lands in Allegheny couuty) were tried together. The plaintiff's title 
rests on marshal's deeds, made in pursuance of sales under a judgment 
against James McKown; while the defendant's rests on deeds from 
McKown himself, of earlier date. The plaintiff attacked the latter as 
fraudulent, alleging that they were made when McKown was insolvent, 
without adéquate considération, to cheat his creditors; and that O'Neil, 
who is his brother-in-law, was a party to the fraud. The considéra- 
tion stated to hâve been paid is |14,000 — 17,000 for each property. 
Treating the statement as sufficient prima facie évidence of value, the 
plaintiff produced testimony that the price paid was $2,000 — being an 
indebtedness of McKown to O'Neil — and a liability incurred by the 
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latter as security for the former, on which nothing appears to hâve been 
paid. The défendant then exhibited testimony to show that the price 
stated in the deeds is much too high. In answer the plaintiff offered 
testimony to prove that the estimâtes of the defendant's -witnesses were 
too low, and that the value speclfied in the deeds was not too great. 
To this offer the plaintiff objected, and the court sustained the objec- 
tion. This action of the court, and numerous exceptions to the charge, 
form the basis of the several assignments of error. As respects the 
exceptions to the charge it is suiflcient to say that none of them are 
sustained. The plaintiff presented numerous points, relating to mat- 
ters of fact, which could not be afiarmed (without qualification at least). 
The one important question in the case was: Does the évidence prove 
the alleged fraud? This was for the jury, and was fairly submitted. 

In rejecting the plaintiff's offer of testimony, we think the court 
was wrong. That the testimony proposed was relevant and important 
cannot be doubted. It went to the marrow of the question involved — 
the adequacy of price, paid for the property. The objection urged was 
that the offer came too late. It seems clear to us that it did not, how- 
ever; that it came in its proper place and order. The plaintiff was 
fully justifled in relying, at the outset, on the sum stated in the deeds 
to hâve been paid. This was a distinct admission of value, quite suffi- 
cient for the plaintiff's purpose, until attacked. The statement was 
the defendant's, as clearly as if he had executed the deeds, instead 
of accepting and holding under them. The plaintiff was not required 
to anticipate that he would attack the truth of the statement, but 
might properly wait until he did, and then answer him. 

The judgment must be reversed. 



WAEEINGTON T. BALL. 

(Cîrcult Court of Appeals, Third Circuit December 2, 1898.) 

No. 37, September Term, 1898. 

1. Corporations — Suit against Stockholder in Kansas Corporation— Dé- 

fenses. 

It having been held by the suprême court of Kansas that a suit by a 
judgment créditer of a corporation of that state agalnst a stockholder to 
enforce the statutory liability of the défendant Is founded upon the plaln- 
tifC's judgment agalnst the coi'poration, and that the défendant may Im- 
peach such Judgment for fraud or want of jurisdiction (Bail v. Reese, 50 
Pac. 875, 58 Kan. 614), an allégation by a défendant that the judgment 
sued on was fraudulent and collusive states a défense to such an action 
In any state, the falth and crédit to be glven such judgment in other 
states belng that to which It is entltled in Kansas. 

2, Same— Impbaching Jitdqment Sued on — Fraud as a Défense. 

Fraud being an availâble défense at law, a stockholder sued upon a 
judgment against the corporation, to which he was not a party, may al- 
lège fraud In the procuring of such judgment as a défense, and Is not re- 
quired to briDg a suit In equity to set it aside. Such a défense is no more 
a collateiral attack upon the judgment than a suit in equity would be. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
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This was an action by William E. Bail against Anna M. Warrington, 
a citizen of Pennsylvania, to enforee an alleged liability of défendant 
as a stockholder in a Kansas corporation. The circuit court held the 
aiïidavit of défense insufficient, and rendered judgment for plaintiff, 
from which défendant brings error. 

E. Spencer Miller, for plaintiff in error. 

S. Morris Waln and A. E. Bannard, for défendant in error. 

Before AOHESON, Circuit Judge, and BUTLEE and BEADFORD, 
District Judges. 

BUTLEB, District Judge. The suit is founded on a judgment ob- 
tained in Kansas, against the Kansas Saving Bank, chartered under the 
laws of that state, and located there. The constitution of Kansas 
(article 12, § 2), provides that "dues from corporations shall be secured 
by individual liability of stockholders, to an additional amount equal to 
the stock owned by each stockholder," and a statute of the state (Gen.- 
St. 1889, par. 1192) provides (when a creditor has obtained judgment 
against the corporation) as foUows: 

"If exécution shall hâve been issued against the property or effects of a 
corporation, exeept a railway or a religious or charitable corporation, and 
there cannot be found any property whereon to levy such exécution, then 
exécution may be Issued against any of the stockholders, to an extent equal 
in amount to the amount of stoclî by hlm or her owned, together with any 
amount unpaid thereon; but no exécution shall issue against any stocliholder, 
exeept upon an order of the court in which the action, suit, or other proceed- 
Ing shall hâve been brought or instituted, made upon motion In open court, 
after reasonable notice in writing to the person or persons sought to be 
chargea, and upon such motion, such court may order exécution to issue ae- 
cordingly; or the plaintiff in the exécution may proceed by action to charge 
the stocliholders with the amount of bis judgment." 

Several défenses are set up, one of which is that the judgment sued 
upon is fraudulent ; the allégation being, substantially, that it was ob- 
tained by collusion between the plaintiff and the représentatives of the 
bank; that the bank was not indebted to the plaintiff, the certificate of 
deposit on which he sued having been issued for money furnished to 
the cashier personally; and that the object of the collusion was to avoid 
a défense, enable the plaintiff to obtain Judgment by default, and pur- 
sue the défendant and other stockholders. The circuit court entered 
judgment for the plaintiff — ^holding the affldavit of défense to be insuf- 
ficient. 

It is not necessary to examine the several défenses averred. If one 
of them is sufiicient the judgment must be reversed, and the case sent 
back for trial. If questions shall thereafter exist respecting others, 
they may be considered in the light of the facts, ascertained by the trial. 
We think the judgment was erroneously entered. If the averment of 
fraud was confined to the certificate of deposit, as the learned judge of 
the circuit court seems to hâve believed, a différent question would be 
presented. The right to sue is, in terms, based on the judgment against 
the corporation ; and thèse terms having received a literal interprétation 
by the suprême court of Kansas, in Bail v. Reese, 58 Kan. 614 [50 Pac. 
875], we must foUow it, and treat the judgment alone, as the foundation 
of the suit. The fraud averred, however, as we hâve seen, involves the 
90 F.— 30 
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Judgmeiit itself. GJhat it Constitutes a valiij flefense we cannot doubt. 
Fratid, generally, vitiates whatever it touches — whether a contract, a 
deed, or a record. It is unnecessary to consider questions presented by 
such a défense when set tip to suits on foreign judgments, against tlie 
défendant therein. The only question before us anses under the clause 
of the constitution of , the United States which provides that "fuU faith 
and crédit sliall be given in each state to public acts, records, and judicial 
proceedings of every other state." This judgment must be given the 
same crédit hère that it is entitled to in Kansas. What crédit is it en- 
titled to there? In the absence of décision by the suprême court of 
that state, the question might possibly présent difflculties. We do 
not doubt however that we would hold it liable to invalidation by proof 
of the fraud hère averred. Any other viev? would render the statutory 
remedy against stockholders too inéquitable to justify its enforcement 
outside the state. Indeed the courts of many of the states hâve de- 
clined to enforce it under any circumstances. See Cushing v. Perot, 
175 Pa. St. 66 [34 Atl. 447]; Marshall v. Sherman, 148 N. Y. 9 [42 N. E. 
419]; Fowler v. Lamson, 146 111. 472 [34 N. E. 932]; Tuttle v. Bank, 
161 111. 497 [44 N. E. 984]. To bind one by a judgment to which he is 
not a party, as provided for by the statute, is barely tolerable. To 
bind him by such a judgment obtained by fraudulent collusion (as hère 
averred) would be intolérable, We are saved the necessity, however, 
of considering the subject by the décision in Bail v. Reese^ supra. The 
crédit to which such judgments are entitled in Kansas, was there di- 
rectly involved; and while the court (contrary to its former déclarations) 
held the judgment to be conclusive of ail questions eœceptfravd and 
want of juridiction, it as distinctly held that it mày be impeached and 
avoided for thèse causes. . The court is emphatic in so declaring; and 
places fraud and want of jurisdictîon in the same category. This dé- 
termination of the question is conclusive. There is no force in the con- 
tention that the impeachment cannot be made collaterally. The court 
in Bail v. Reese distinctly says it can, and cites the foUowing language 
from 3 Thomp. Cîorp. p. 392, § 3: 

"Although stockholders cannot appear and contest the merits of the action 
against the corporation, 'yet when a judgment is rendered against the corpora- 
tion it establlshes as concluslvely as any Judgment can establish the matter in 
litigation, the liabllity of the corporation to pay the debt. Like any Judgment, 
it may be impeached for fraud or for want of •jurisdictîon by a party entitled 
to question it; but it cannot be assailed collaterally by a stockholder for any 
other cause when sought to be chargea In respect of it.' " 

The défendant cannot indeed impeach the judgment in any other 
way than collaterally. She is not a party to it; and it is valid as be- 
tween the plaintiff and the bahk, so long as the latter acquiesces. She 
could not thereforé be heard in an application to open it. A proceed- 
ing in equity to déclare it void as to her, would be as clearly a collatéral 
impeachment as that hère proposed. The suggestion that she should 
go to Kansas to seek équitable aid, bas no support in reason or au- 
thority. She might hâve such aid wherever the plaintiff is found. 
Having come hère and sought the assistance of our courts to enforce the 
judgment, she might appeal to equity hère against the conséquences 
of the fraud, as effectually as she could in Kansas. She is not re- 
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quired bowever to seek the protection of equity anywhere. Praud is 
an available défense at law, and she may therefore set it up in answer 
to the suit. 
Tlie iudgment must be reversed. 



CINCINNATI, N. O. & T. P. RY. CO. v. N. K. FAIRBANKS & CO. 
(Circuit Court of Appeals, Sixth Circuit. November 28, 18D8.) 

No. 601. 

1. Carriers of Qoods — Contract of Cakriage — Liabilitt of Connectiko 

Lines. 

A carrier receiving goods billed for carriage beyond Its own line is 
presumptively bound only to carry such goods to the end of its own line 
on thelr route, and to safely deliver tliem to the Connecting line, to be 
forwarded; and it is not liable for loss or damage occurring after such 
delivery, except by spécial contract 

2. SaMB— CONSTHUCTION OP BiLL op Ladiug. 

A bill of lading for goods to be carried over several Connecting lines, 
by which the initial carrier undertalies, for itself and the Connecting car- 
riers named, "severally and not jointly," that each carrier on the line 
shall safely carry and deliver the goods received to the next succeeding 
carrier, until they reach thelr destination, expressly stipulating that 
the liability of each as to the goods destined beyond its own line shall 
terminate on their delivery to the next succeeding carrier, and that in case 
of loss or damage to the goods the carrier in whose actual custody they 
are at the time of such loss or damage shall alone be responsable therefor, 
although it names a through rate, constitutes a seyeral contract between 
the owner of the goods and each carrier accepting them thereunder in the 
course of shipment, and renders any carrier in whose custody they are at 
the time of loss or damage liable directly to such owner therefor, as a car- 
rier, and not merely for négligence as agent of the initial carrier. 
8. Samb— Railroads— Depective Cars. 

It is the duty of a railroad to furnish fit and suitable cars for the car- 
riage of goods, and it cannot avoid responsibility for loss or damage caused 
by defective cars by devolving upon the shipper the duty of inspecting or 
selecting the cars In which his goods are to be shipped. 

4. SaME— OWNBRSHIP OF CaRS UsED. 

The responsibility of a railroad carrier is the same whether the goods 
are carried in its own cars or those of another. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

This is an action by N, K Fairbanlis & Go. against the Cincinnati, 
New Orléans & Texas Pacific Eailway Company to recover for goods 
lost in shipment. There was a judgment for the plaintiff, and défend- 
ant brings error. 

Harmon, Colston, Goldsmith & Hoadly, for plaintiff in error. 

Kobert Ramsey, for défendant in error. 

Before TAPT and LURTON, Circuit Judges, and CLARK, District 
Judge. 

LURTON, Circuit Judge. This is an action against a railwày Com- 
pany to recoTer the value of a shipment of cotton-seed cil lost while 
in course of transportation over the railway of the plaintiff in error. 
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There was a direction to find for tlie défendant in error. It is now saîd 
tiiat tliis instruction was erroneous, and that plaintiff in error was net 
liable as au insurer against ail accident and loss due to human agency, 
but only for négligence, and that there was no évidence of négligence. 
It may be conceded that, if the plaintiff in error is net liable as a com- 
mon carrier, but only for négligence, the judgment must be reversed. 

1. It is said that thèse goods were shipped under a through bill of 
lading issued by another carrier, by which it undertook to safely deliver 
the goods at their destination, and that plaintiff in error was an inter- 
mediate carrier, carrjdng the goods only as agent for the initial carrier, 
and having no contractual relations with the owner, and liable only, if 
at ail, for a loss through négligence. This contention is not sustained 
by the facts. This oil was contained in four cars, called "tank cars" ; 
cars peculiarly adapted to the shipment of oil in bulk. It was received 
at Atlanta, Ga., the place of shipment, by the East Tennessee, Virginia 
& Georgia Railway Company, consigned to Chicago, Hl. The initial 
carrier owned and operated a line of railroad, extending in the direction 
of Chicago, only between Atlanta and Chattanooga, Tenu, At the lat- 
ter point the line of railway operated by plaintiff in error began, and 
continued the route in the direction of Chicago. The first carrier issued 
a through bill of lading for each of said tank cars. Each bill was en- 
titled: 

"Shippers are requested to read this contract 

"East Tennessee, Virginia and Georgia Railway Company and Connections. 

"Through Bill of Lading. 

"The right to compress cotton reserved in this bill of lading. This recelpt 
to be presented wlthout altération or erasure." 

The following are those parts of the printed bill which hâve most 
bearing upon its construction in the matter now under considération: 

"Atlanta, Ga., 5/4, 1889. 

"Received by the East Tennessee, Virginia and Georgia Railway Company, 
of Southern Ootton-Oil Company, under the contract hereinafter contained, 
the property mentioned below, marked and numbered as per margln, in ap- 
parent good order and condition; contents and value unlînown. 

"Consigned to N. K. Fairbanks & Co., at Chicago, 111. To be transported by 
the East Tennessee, Virginia and Georgia Railway to ; thence by Con- 
necting rail or other carrier, via , until they reach the station or wharf 

nearest thelr ultlmate destination. If thelr ultimate destination be beyond 
the point for which rates are named, they may, by the Connecting carrier 
nearest such ultimate destination, be delivered to any other carrier, to be 
transported to such ultimate point; and the carrier so selected shall be re- 
garded exclusively as the agent of the owner or consignée. Each carrier 
shall be bound (subject to limitations and exceptions contained in this con- 
tract) to deliver said goods in the same order and condition as that in which 
it received them; and the ultimate carrier to deliver them at its station or 
wharf to his consignée or hls assigns. If called for by him or them, as in this 
contract provided,— he or they paying freight and charges thereon, and aver- 
age, if any. It is mutually agreed, In considération of the rates herein 
guarantied, that the liability of each carrier, as to goods destined beyond its 
own route, shall be terminated by proper delivery of them to the next suc- 
ceeding carrier. • • ♦ The several carriers shall hâve a lien upon the goods 
specified in this bill of lading for ail arrearages of freight and charges due by 
the same owners or consignées on other goods. In case of loss, détriment, 
or damage to the goods, or delay In the transportation thereof, Imposing 
any liability hereunder, the carrier in whose actual custody they were at the 
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time of such loss, damage, détriment or delay shall alone be responslble there- 
for. The recelpt of any carrier for the goods shall be prima (acle évidence 
of the condition in which he received them, in a suit against any other car- 
rier. » * « This bill of ladlng is signed for the différent carriers who 
may be engagea In the transportatlon, severally, not jointly; and each of them 
is to be bound by, and hâve the beneflt of, ail the provisions thereof, as if 
signed by it, the shlpper, owner, and consignée. The acceptanee of this bill 
of lading is an agreement on the part of the shipper, owner, and consignée of 
the goods, to be bound by ail of Its stipulations, exceptions, and conditions, 
as fuily as if they were ail signed by such shipper, owner, and consignée. 
This contract Is executed and accomplished, and the liability of the company 
as common carrier thereunder terminâtes, on the arrivai of the goods or proper- 
ty at the wharf, station, or dépôt to which this bill of lading contracta to deliver 
and the carrier wiU be responsible thereafter only as warehouseman. This 
bill of lading shall hâve the efCect of a spécial contract not liable to be modl- 
fled by a recelpt f rom or of an intermedlate carrier." 

AU of thèse bills are signed by "M. Taylor, Agent," and conclude with 
a blank form, fllled in in part, as follows: 
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A.aO.Co. 7027. 




One tank C. S. OU 

Via E. T. V. A G., UN.©.* T. 
P.,aH. AD., L..N. A. &C.K. 


S4,3«)lba. 



M. Taylor, Agent. 

To support the argument that thèse contracta should be construed as 
engagements by the initial carrier for the safe carriage of thèse goods 
to their ultimate destination, although beyond the end of its own line. 
counsel hâve cited Railroad Co. v. Hasselkus, 91 Ga. 382, 17 S. E. 838, 
as peculiarly applicable; being a détermination of a question much the 
same by the suprême court of Georgia, the state within which thèse 
contracts were made. They hâve also cited, as in harmony with the 
law as declared by the Georgia court, the cases of Gordon v. Railway 
Go., 34 U. C. Q. B. 224; Davis v. Jaclisonville Southeastern Line, 126 
Mo. 69, 28 S. W. 965; Cutts v. Brainerd, 42 Vt 566; and Railway Co. 
V. Merriman, 52 111. 123. Most, if not ail, of thèse cases foUow the 
rule of Muschamp v. Eailway Co., 8 Mees. & W. 421, that the mère ac- 
ceptanee of goods implies an agreement to carry them to their final 
destination, whether beyond the line of the carrier or not. That rule 
bas not been foUowed by the majovity of the courts of this country, and 
was expressly repudiated by the suprême court of the United States in 
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Myrick v. Eaiiroad Co., 107 U. S. 102, 106, 107, 1 Sup. Ct 425. The 
ruie applicable wâs thus stated by tîie court: 

"A railroad company Ig a carrier of goods for the public, and as such is 
bound to carry safely whatever goods are intrusted to it for transportation, 
withln ttie course of its business, to the end of its route, and there deposit 
tliem in a suitable place for thelr owners or consignées. If tbe road of the 
Company connects with other roads, and goods are received for transportation 
beyond the termination of its own Une, there is superadded to its duty as a 
common carrier that of a forwarder by the Connecting line; that is, to de- 
llver safely the goods to such line, — the next carrier on the route beyond. 
This forwardlng duty arises from the obligation implled In taklng the goods 
for the point beyond its own line. The common law imposes no greater duty 
than this. If more Is expected from the company recelving the shipment, 
there must be a spécial agreement for It. This Is the doctrine of this court, 
although a différent rule of liablUty is adopted In Bngland and In some of the 
States. As was said in Eaiiroad Co. v. Manufacturing Oo., 16 Wall. 318-324 : 
'It Is unfortunate for the interests of commerce that there is any diversity 
of opinion on such a subject, especlally in this country; but the rule that 
holds the carrier only liable to the extent of Its own route, and for the safe 
storage and dellvery to the next carrier, is In itself so just and reasonable 
that we do not hesitate to give it our sanction.' This doctrine was approred 
in the subséquent case of Railroad Co. v. Pratt, 22 Wall. 123, although the 
contract there was to carry through the whole route. Such a contract may, 
of course, be made with any one of différent Connecting lines. There is no 
objection in law to a contract of the kind, with its attendant liabilitîes. See, 
also, Insurance Co. v. Eaiiroad Co., 104 U. S. 146. The gênerai doctrine, then. 
as to transportation by Connecting lines, approved by this court and also by 
a majority of the state courts, amounts to this: That each road is only bound, 
In the absence of a spécial contract, to safely carry over its own route and 
safely to deliver to the next Connecting carrier, but that any one of the com- 
panies may agrée that over the whole route Its liablllty shall extend. In the 
absence of a spécial agreement to that effect, such liability will not attach, 
and the agreement will not be Inferred from doubtful expressions or loose 
language, but only from clear and satlsfactory évidence." 

Looking to ail parts of the contracta hère involTed, we ean reach no 
other conclusion than that the initial carrier undertook, for itself and its 
Connecting lines in the route, "severally and not jointly," that each 
would carry safely to the point of Junction with the next succeeding car- 
rier, and then deliver to it, and that each should be liable exclusively 
for any loss while in its custody. The blanks in the flrst clause of the 
contract set ont above, showing the point to which the East Tennessee, 
Virginia & Georgia Railway Company undertook to carry, and the Con- 
necting carrier to whom it undertook to deliver, were possibly not fllled 
in for want of space. But at the foot of the contract, under the larger 
space for "Description of Articles," the route and names of Connecting 
carriers are stated. This, in connection with the clear expression of an 
intention to engage only for the safe carriage over its own line, clears 
up any doubt which might arise from the giving of a through rate upon 
goods destined to a point beyond its own line. In this day of advanced 
methods in the carriage of goods, very little signiflcance can be attached 
to the mère giving of a through rate for a shipment necessarily passing 
over the line of more than one carrier. The presumption is rather that 
it undertook to contract for itself and the Connecting carrier, severally 
and not jointly. This purpose is very clear upon the bills issued in re- 
spect to this shipment. The plaintiflE in errer has not repudiated the 
contract made for it by the initial carrier. On the contrary, it has 
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sought to avail itself of a modiflcation of its common-law liability as an 
insurer by an insistence upon nonliability for "the breaking of an axle," 
as an "accident to machinery," within the meaning of the provision ex- 
empting the carrier from loss due to the "brealdng of machinery" with- 
out négligence. This défense we passed ujion under an appeal dispose(i 
of at a former term of this court. Fairbanlîs v. Eailroad Co., 47 U. S. 
App. 744, 26 0. C. A. 402, and 81 Fed. 289. Our conclusion upon this 
point is that there is privity of contract between plaintiiï in error and 
the owner of the goods lost, and that it is liable as a common carrier, 
unless relieved by some other matter. 

2. It is next urged that the plaintiff in error was relieved from the 
rigid rule of the common law which makes it an insurer against any loss 
not due to an act of God or the public enemy, by reason of the fact that 
this loss was due to a defective axle in one of the tank cars in which 
this oil was being carried, and that that car, as well as the others in 
which this oil was being transported, was "selected" by the shipper, the 
Southern Cotton-Seed Oil Company. Precisely what is implied by the 
term "selected" is not clear. Certain it is that there is no évidence 
that thèse tank cars were ever inspected or approved by the shipper. 
Nor is it to be conceded that the carrier could avoid responsibility 
as a carrier by devolving upon the shipper the duty of inspecting or 
selecting the cars in which his goods are to be shipped. The duty of 
the carrier is to furnish ût and suitable cars for the carriage of goods. 
Eailroad Co. v. Dies, 91 Tenu. 177, 18 S. W. 266; Eailroad Co. v. Davis, 
159 m. 53, 42 N. E. 382. But this question is not raised by the évi- 
dence in this record. Thèse tank cars did not belong to the shipper. 
They were owned by a company called the "American Cotton-Seed Oil 
Company." Neither were they hired by the shipper, or in any sensé 
furnished by it. The évidence is meager upon this question. It is 
only shown that thèse and other like cars were owned by the American 
Cotton-Seed Oil Company, and that that company furnished them to 
raikoad companies, charging the usual mileage rate allowed for foreign 
cars. It is shown that thèse cars were "delivered to" the plaintiff in 
error, at Cincinnati, April 15, 1889, and that that company "delivered" 
them to the East Tennessee, Virginia & Georgia Eailway Company, at 
Chattanooga, April 21, 1889, and that the latter company "returned" 
the cars to the plaintiff in error, "loaded," at Chattanooga, May 5, 1889, 
and that the plaintiff in error paid the owner of the cars three-fourths of 
a cent per mile "for the use of three cars running over its road, trans- 
porting this oil." This is ail the proof discoverable which bears upon 
this claim that the shipper "selected" thèse cars. We see nothing in 
the f acts which distinguish this case from the ordinary use by one com- 
pany of the cars of another. The responsibility of the carrier is the 
sâme,,whether the goods be carried in its own cars or those of another. 
Judgment afiflrmed. 
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OLAT V. SOUTHERN RY. 00. 

(Circuit Court of Appeals, Sixth Circuit October 4, 189&) 

No. 608. 

OoBTS— Showin» dp Povertt— Plaintiff Suinq in Represbntativb Capacitt. 
The payment of the ordinary costs of proceedings in error in tlie circuit 
court of appeals cannot be dispensed with on a sliowing merely that the 
plaintifC in error, who is sulng in a représentative capacity, has no funda 
in Buch capacity, but It must also appear that the beneficiarles in whose 
interest the suit is maintained are unable to pay the reguired costs. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This cause cornes on to be heard upon a pétition by the plaintlft in error 
of the ténor followlng: "Your petltloner, plalntlfE in error in the above cause, 
respectfully shows that this suit was brought originaliy in the law court at 
Johnson City, Tenu., and was, on pétition of the défendant, removed to the 
United States circuit court at Knox ville, Tenn. It is an action for damages 
for Personal injuries resultlng in death. Plalntlff's intestate left surviving 
her a father, brother, and slster. Whlle the suit was pending, the father 
died. The trial judge held, upon the hearlng of the cause, that the suit 
abated wlth his death. The case waa a good one ui>on the merits, as peti- 
tioner verily belleves, and the only question for trial in this court is whether 
there is error in the judgment of the trial judge in his holding referred to 
above. Plaintiff's intestate left no estate of any eharacter, and plalntlfC has 
nothing to pay the docketing fee and the fee for printing the record In this 
court. The transcript of the record in the cause has been made, and is now 
in the hands of the clerk of this court. Petitioner therefore prays that the 
âling of the docket fées and the printing of the record be dispensed with In 
this cause." 

J. B. Cox and Isaac Harr, for piaintiff in error. 
Jourolmon, Welcker & Hudson, for défendant in error. 
Before TÂTÎ and LURTON, Orcuit Judges, and SEVERENS, 
District Judge. 

PER CURIAM. This pétition must be denied, because it does not 
appear therefrom that the persons who daim to be the benefliciaries 
and the real parties in interest in the cause of action are paupers, 
and unable to pay the ordinary costs of the proceeding in error. It 
is not suflQcient, in a suit brought by one in a représentative capacity, 
as is the caSè with such suits under the Tennessee statutes, to make 
it appear that in his représentative capacity he has no funds with 
which to prosecute the suit. It must also appear that those persons 
who will enjoy the fruit of the litigation, and who are the real parties 
in interest, are also in such a condition of poverty that they cannot pay 
the costs of that which is done for their beneflt The application is 
therefore denied, without préjudice to its renewal, upon an afiBdavit 
which shall remedy the defect herein pointed out, within 30 days. 
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BETAN et al. V. UNITED STATES. 

(Circuit Court of Appeals, NInth Circuit October 10. 1868.) 

No. 443. 

1. PosTM aster' B Bond— LiABiLiTT FOR AcTS OF Clerk. 

A postmaster's bond, conditloned for the payment of ail moneys "that 
shall corne into bis hands • • » from money orders issued by hlm," 
covers moneys received and embezzled by a money-order clerk. 
S. Samb. 

The llablllty on a postmaster's bond for the aets of a clerk Is not af- 
feeted by the fact that the clerk Is appolnted under the civil service act, 
and not by the postmaster. 

In Error to the Circuit Court of the United States for tlie Nortliern 
District of California. 

Jolin T. Carey and Page, McCutcheon & Eells, for plaintiffs in 
error. 

Samuel Knight, for the United States. 

Before GELBEKT and EOSS, Circuit Judges, and DE HA'SnEN, 
District Judge. 

DE HAVEN, District Judge. This was an action by the United 
States to reoover from William J. Bryan and others, the plaintiffs in 
error, the sum of |9,399.88 and interest from April 30, 1892, on account 
of their alleged liability as principal and sureties upon an officiai bond 
given by Bryan for the faithful performance of his duties as postmaster 
of the city of San Francisco for a term which conunenced July 14, 1886, 
and ended June 30, 1890. By the terms of this bond the plaintiffs in 
error became jointly and severally bound to the United States that 
Bryan, the principal therein, would pay the balance of ail moneys that 
might "corne into his hands from postage collected * * • or money 
orders issued by him," and would also "faithfully do and perform ail 
of the duties and obligations imposed upon or required of him by law 
or the rules and régulations of the department in connection with the 
money-order business." The complaint allèges that Bryan, in his of- 
flcial capacity as postmaster, received the sum of money demanded in 
this action in the transaction of the money-order business of his office, 
and neglected to account for and pay the same over to the United 
States. The answer in one paragraph contains a déniai of the aver- 
ment that Bryan did not properly account for and pay the balance of 
ail moneys that came into his hands on money-order account in the post 
office at San Francisco, but this déniai is qualifled by an admission that 
there was due to the United States on such account, on June 30, 1890, 
the sum sued for, and that the same lias not been paid; and it is alleged 
as a défense to this action that thèse moneys were embezzled by one 
James S. Kennedy, a clerk in charge of the money-order accounts and 
money-order funds of the post office at the city of San Francisco, during 
the poriod of time covered by the bond; that Kennedy was not appoint- 
ed by Bryan, but held such office of clerk under the civil service laws of 
the United States, and the rules and régulations adopted in pursuance 
thereof, governing the tenure of office of clerks of that class, and that 
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the money so embezzled by Kennedy was lost to the United Statea 
without the fault or négligence of'said William J. Bryan. The cir- 
cuit court sustained a demurrer to this answer, and thereupon gave 
judgment for the plaintiff for the amount demanded in the complaint. 
82 Fed. 290. This ruling of the court upon the demurrer is assigned as 
error. 

It is apparent from the foregoing statement that the only question 
which is hère presented for décision is this: Do the facts alleged iu 
the answer excuse the principal in the bond from accounting to the 
United States for the money -order funds admitted to hâve been re- 
ceived at the post office at San Francisco while such principal was the 
postmaister, and during the term for which such bond was givea? 
To this question a négative answer must be given. The postmaster 
at a money-order post office is the officiai custodian of ail money re- 
ceived on account of money orders issued therefrom, and as such cus- 
todian it is his duty to account to the government for the same; and, 
in view of this fact, section 3834 of the Revised Statutes requires that 
the bond of the postmaster at a money-order post office "shall con- 
tain an additional condition for the faithf ul performance of ail duties 
and obligations in connection with the money-order business." The 
condition aboyé quoted from the bond sued on is that the principal 
therein will pay the balance of ail moneys that shall "corne into his 
hands from postâge collected * * * or money orders issued by him." 
The words "come into his hands," as hère used, hâve the same meaning 
as the phrase, "come into his officiai custody," and the true construction 
of this condition of the bond is that the principal, Bryan, would account 
for and pay over the balance of ail such moneys as should come into 
his officiai custody as postmaster at San Francisco. The money 
which was received by Kennedy, the postal clerk in charge of the 
money-order business in that office, was thereby, in contemplation of 
law, received into the officiai custody of the postmaster; and the 
fact alleged in the answer that such money was embezzled by Ken- 
nedy constitutes no défense to this action. The cases sustaining this 
conclusion are so numerous that no extended discussion of the ques- 
tion is necessary. U. S. v. Prescott, 3 How. 578; U. S. v. Morgan, 11 
How. 154; U. S. v. Keehler, 9 Wall. 83; Boyden v. U. S., 13 Wall. 17; 
U. S. V. Thomas, 15 Wall. 337; U. S. v. Zabriskie, 87 Fed. 714; Bosbv- 
shell V. U. S., 23 G. C. A. 581, 77 Fed. 944. The facts that the clerk 
who embezzled the moneys sued for was not appointed by the principal 
in the bond, and that the tenure of office of such clerk was held under 
the civil service act of January 16, 1883 (22 Stat. 403), does not afEect 
the obligation of the bond, nor render inapplicable the rule laid down 
in the cases above cited. The money received by this clerk on account 
of money orders issued was constructively in the officiai custody of the 
principal in the bond, and it was his duty to exercise officiai supervision 
over such clerk, and to see that the money so received by his subor- 
dinate was faithfully accounted for. The judgment is afflrmed. 
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In re GUTWIIiLIG (HAIILO et al., PetitSoners). 
(District Court, S. D. New York. November 28, 189S.) 

BANKHUPTCY— ACT OP 1898— VOLTJSTAET ASSIGNMENTS POR CllEDlTOKS VOIDABLE 

wiTHiN Four Months, 

Voluntary gênerai assignments for tlie beneflt of creditors made in con- 
formity with the laws of the state of New York, though said laws are not 
treated as "insolvent laws" within the meanlng of the last paragraph of 
the act of 1898, are voidable by the trustée of the debtor in bankruptcy 
if made within four months of the adjudication, becanse (1) incompatible 
with the purpose and policy of the bankrupt law, and the rights of credit- 
ors thereunder to the appointment of the trr.stee and the supervision of 
the assets in bankruptcy; (2) because in fraud of creditors within section 
70 of the act, as the assignment deprives creditors of the important aii- 
vantages secured to them under the act of 1898; and (3) because if not 
voidable the clause of section 3, making such an assignment ipso facto "an 
act of bankruptcy," would be practically nullified, and rendered of no use 
to creditors. 

In Bankruptcy. On motion to restrain an assignée for beneflt of 
creditors from disposing of the bankrupt's estate. 

Epstein Bros. (Alexander Blumenstiel and Stillman F. Knecland, 
of couns<3l), for petitioners. 
George Fielder, for assignée. 

BKOWN, District Judge. The afiidavit on whicli this order to 
show cause was heard states, that Henry Gutwillig on the 9th day of 
November, 1898, made a gênerai assignment of ail his property to 
William Leete Stone, Jr., for the beneût of his creditors, and that the 
assignée has taken possession of the property; that on November 
lOth the petitioning creditors filed a pétition in .this court that said 
Gutwillig be adjudged a bankrupt, and praying that the assignée be 
restrained from disposing of the assigned property or its proceeds 
until the adjudication upon the pétition. Sections 3, 4 and 59 of the 
act of July 1, 1898, déclare such an assignment to be itself "an act 
of bankruptcy," and authorize creditors within four months thereafter 
to file a pétition in bankruptcy against the insolvent debtor. Under 
sections 18 and 19 of the act, which provide for notice and subpœna to 
the debtor, the latter may contest the matters alleged against him in 
the pétition, and may hâve, if demanded, a jury trial upon the issues. 
Section 4 provides that "upon an impartial trial, the debtor may be 
adjudged an involuntary bankrupt." By sections 5.5 and 44 a meeting 
of creditors is required to be held after an adjudication of bankruptcy, 
at which a trustée of the bankrupt's estate is to be chosen by the 
creditors, or upon their failure to agrée, to be appointed by the court. 

From the above provisions it is obvious that in every case of in- 
voluntary proceedings in bankruptcy, a considérable interval of time, 
more or less, must elapse between the flling of the pétition and the 
appointment of a trustée compétent to take and administer the estate. 
If in such cases the assigned assets legally belong to the bankrupt's 
estate, to be administered by the bankruptcy court and the trustée in 
accordance with the provisions of the bankrupt act, it is the duty of 
this court under section 2, subdivisions 3 and 15 of the statute, upon 
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Buîtable application, elther to grant an order restralning the Tolun- 
tary assignée from disposing of the property in thé meantime, or else 
to appoint a receiver to take immédiate possession of it. 

Accordingly, the principal question discussed on this motion bas 
been, whetlier an assignment without préférences made since the 
act of 1898 went into effect and made in conformity with the laves of 
this State regulating such assignments, is voidable by the trustée in 
bankruptcy. 

If such an assignment with the state laws regulating the same and 
the distribution of the debtor's effects thereunder, could be treated as 
amounting substantially to a bankruptcy or insolvent act, the case of 
Manufacturing Co. v. Hamilton, 51 N. E. 529, recently decided on de- 
murrer in the suprême court of Massachusetts, would be in point. 
There the plaintiff had been proceeded against as an insolvent debtor 
by a pétition filed against it by the défendants in the insolvency court 
under the insolvent acts of Massachusetts, after the bankrupt act of 
July 1, 1898, went into effect. The insolvent acts of Massachusetts 
provide for such involuntary proceedings against a debtor, the seizure 
of bis estate, the distribution of his assets, and the discharge of the 
debtor in certain cases, so far as the jurisdiction of the court extends. 
In view of the provisions of the last section of the act of 1898, that 
"proceedings commenced under state Insolvency laws before the pass- 
age of this act shall not be aflected by it," it was held by the suprême 
court of Massachusetts that it was "clearly the purpose of congress 
that the new System of bankruptcy should supersede ail state laws 
in regard to insolvency from the date of the passage of the statute." 
In its opinion as reported the court says: 

"The rlghts of ail persons In the partlculars to which the act refers, are 
to be determlned by tUe act from the tlme of its passage. Among thèse rights, 
iB the rlght to hâve Insolvent estâtes settled In bankruptcy under the pro- 
visions of the act, Includlng the rlght to hâve acts of bankruptcy affecting 
the settlement of estâtes determined by It; to hâve the rights of debtors to 
ûle voluntary pétitions, and of creditora to file involuntary pétitions determined 
by it; and to hâve préférences and liens govemed by the provisions of it. 
Sections 60, 67. Thèse various provisions, afCecting the rights and conduct of 
debtors and ereditors, are différent from those previously existing in most 
of the States, and perhaps différent from those found In the laws of any state, 
and they supersede ail confllcting provisions." 

See, also, Tua v. Carrière, 117 U. S. 201, 6 Sup. Ot. 565. 

Proceedings like those under the Massachusetts act rest wholly 
upon state statutes. Such statutes are practically bankruptcy acts, 
operating, however, only to the estent of the power and jurisdiction 
of state authority. 

Voluntary assignments for the beneflt of ereditors, on the other 
hand, as practiced in this and other states, do not originate in the 
state statutes, but in the common-law power of the debtor to dispose 
of his property. The statute of this state passed in 1860 and subsé- 
quent acts regulate to a certain extent this power of distribution, and 
provide various securities therefor. To a considérable extent, there- 
fore, thèse statutes and assignments made in conformity with them, 
though they make no provision for the discharge of the debtor, do 
cover in part the original purpose of bankruptcy laws, namely, the 
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equal distribution of the debtor's propertj among his creditors. The 
New York statutes, nevertheless, allow, besides préférences to em- 
ployés, préférences to other creditors at the debtor's option to the 
extent of one-third of the assets (see Bank v. Seligman, 138 N. Y. 435, 
34 jST. E. 196) ; in this regard being, therefore, directly opposed to that 
equality of distribution which bankruptcy laws aim to secure. 
Though the précise limita of the terms "bankruptcy" and "insolvency" 
in deûning the character of statutes, may not be easy to détermine 
(see Sturges v. Crowninshield, 4 Wheat. 194-196; In re Klein, 1 
How. 277-280, I do not think that a gênerai assignment made in con- 
formity with laws like those of the state of New York, can be con- 
sidered "as a proceeding commenced under state insolvency laws" 
within the meaning of the last paragraph of the act of 1898; and the 
question presented on this motion must therefore be decided upon the 
gênerai principles of bankruptcy law and upon the other provisions 
found in the présent act. 

In support of the validity of sueh assignments as against the 
trustée in bankruptcy it is urged (a) that the trustée can take no 
property save that which the statute gives him; (b) that the présent 
act contains no provision making such assignments voidable, unless 
they are made with intent to defraud creditors; (c) that by section 70 
the trustée takes the "estate of the bankrupt as of the date he was ad- 
judged a bankrupt"; and it is claimed that in conséquence of this 
provision the trustee's title cannot reach back so as to cover property 
previously assigned by the bankrupt. Thèse objections seem to me 
to be insufflcient. 

1. The object of the bankruptcy act is declared to be "to estab- 
lish a uniform System of bankruptcy throughout the United States." 
The most fundamental élément in every System of bankruptcy has 
been to provide for and regulate the distribution of the bankrupt's 
property among his creditors, and to do this by means of the agen- 
cies created by the act. That originally was its only purpose. Lat- 
er, a second élément has been added in the provisions for the bank- 
rupt's discharge, upon such terms and conditions as the act may 
prescribe. The présent act fully provides for both of thèse objects. 
From the moment an act of congress establishing a uniform Sys- 
tem for the administration of an insolvent's estate takes effect, 
every local or private System for the administration of the same 
assets, whether originating in the state statutes, or in the debtor's 
common-law power to transfer his property, and regulated, as in 
this state, by state law, is necessarily superseded provided the bank- 
rupt act is invoked by creditors within the statutory period of limi- 
tation. Both Systems cannot operate side by side as respects the 
same estate; the one must necessarily supersede the other; and 
the state and voluntary Systems must yield to the system estab- 
lished by congress pursuant to the constitution. Voluntary assign- 
ments of ail a debtor's property in trust for creditors, are just as 
incompatible with the purposes of the bankrupt act as state insol- 
vent Systems, and for precisely the same reasons, viz. because if 
allowed to stand as against a trustée in bankruptcy they defeat the 
most essential éléments of the bankrupt law ; namely, the distribu- 
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tion of the debtor's assets in the manner prescribed by the bank- 
rupt act, and through the agencies to which that act commits them. 
Creditors are vested by the act itself with a right to baye the 
bankrupfs assets administered net only in accordance with the act, 
but through the instrumentalities and under the supervision which 
the act provides; and this right manifestly cannot be nullifled at 
the mère option of the debtor. And yet this is precisely what would 
happen, if voluntary assignments could stand against the trustée 
in bankruptcy. 

2. Our bankrupt acts hâve been largely modeled upon the English 
statutes of bankruptcy. Many of their phrases are transferred liter- 
ally to our own acts, and thèse phrases are presumably used by con- 
gress in the sensé in which they hâve been previously interpreted 
in the English law. Since the time of George H. and even prior, 
the current of English adjudications, foUowed by our own, has been 
that a voluntary assignment of ail his property by an insolvent 
debtor to an assignée of his own choosing, though without préfér- 
ences, is itself an act of bankruptcy, a fraud upon the act, and 
hence a fraud upon creditors as respects their rights in bankruptcy, 
and voidable at the trustee's option, even without any express pro- 
vision to that effect in the statute. Thèse principles, and the long 
Une of authorities in support of them from the time of Lord Mans- 
field, hâve been clearly set forth in the elaborate review of the sub- 
ject by Judge Cadwalader in Barnes v. Eattew, 8 Phila. 133, 2 Ped. 
Cas. 868, and by Judge Emmons in Globe Ins. Co. v. Cleveland Ins. 
Co., 14 N. B. E. 311, 10 Fed. Cas. 488, and need not be repeated hère. 
The same views were adopted and reinforced by Judge Johnson on 
appeal in the case of In re Biesenthal, 15 N. B. R. 228, 3 Fed. Cas. 
76, which settled the law in this circuit under the act of 1867. The 
gênerai ground upon which ail thèse cases, in the absence of ex- 
press statutory enactments, hâve proceeded is that a voluntary as- 
signment is in effect an act of bankruptcy, and is "fraudulent, not 
at common law, or under 13 Eliz., but because it defeats the rights 
of creditors secured by the bankrupt law to the choice of a trus- 
tée, to the summary jurisdiction of the bankruptcy court, and to 
the ample control which the law intended to give them over the 
estate of their insolvent debtor," and is therefore a fraud upon the 
act and upon creditors' rights, which prevents the assignée from 
holding the assigned estate as against the trustée in bankruptcy. 

Thèse gênerai principles and the décisions enforcing them are as 
applicable to the présent act as to the varions English bankruptcy 
statutes and to our own acts of 1867, 1841 and 1800. They are not 
founded upon any spécial phrases in the bankruptcy statutes but 
upon the gênerai scope, purpose and policy of bankruptcy laws, and 
the resulting rights of creditors. 

Successive bankruptcy acts hâve from time to time adopted va- 
rious additional provisions drawn from thèse prior adjudications; 
thus conûrming by législation in many particulars what may be 
called the common law of bankruptcy. But the absence of provi- 
sions declaratory of the settled law in no way diminishes its force 
or applicability. The act of 1867 was the first to expressly déclara 
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voidable a debtor's transfers rnade "with intent to defeat or delay 
the provisions of the act"; but that had been the long-settled law; 
and Toluntary gênerai assignments had been long held to be acts 
of bankruptcy and void without inquiry into the debtor's intent, 
bis intent to defeat the bankrupt act and to defraud creditors of 
its benefits being conclusively presumed from the necessary effect 
of his acts; and such was the weight of authority under the act of 
1867. In re Burt, 1 Dill. 440, 4 Fed. Cas. 855; In re Goldschmidt, 
3 N. B. E. 164, Fed. Cas. No. 5,520; Boese v. King, 108 U. S. 385, 
2 Sup. et. 765. 

But as the act of 1867 used the words "intent to defeat," etc., 
some décisions held that voluntary assignments might be validated 
by a flnding of the absence of any such intent or any intent to de- 
fraud creditors. Haas v. O'Brien, 66 N. Y. 597. The statute of 
1898 (chapter 541, § 3, subd. 4), however, by express enactment re- 
turns to the original doctrine, and makes an assignaient for cred- 
itors ipso facto an "act of bankruptcy," without regard to the debt- 
or's intent or his solvency. And though the présent act unlike that 
of 1867 contains no clause expressly declaring that transfers "in 
fraud of the act" are void, it expressly dissolves ail such liens acquired 
at law or in equity within four months prior to lîling the pétition 
as are "given or permitted in fraud of the act"; and this shows the 
gênerai intent of the act in that regard to be the same as that of 1867. 

3. The provision of the présent act making a voluntary assignment 
ipso facto an act of bankruptcy in accordance with the original doc- 
trine, could not hâve been intended as a mère vain and empty déclara- 
tion, of no value to creditors. Thèse words on the contrary can mean 
no less in the statute than they meant in prior décisions, viz. that 
both the bankrupt and the estate sought to be assigned in fraud of 
the act become thereby instanter subject to the opération of the 
bankrupt law. 

Upon such an assignment, creditors are authorized to proceed in- 
stanter against the debtor as under the old law. Careful provisions 
are made in the présent statute for thèse involuntary features and 
for preserving this right of procédure; and if notwithstanding thèse 
provisions, a voluntary assignment could stand valid as against the 
trustée in bankruptcy afterwards appointed, the whole object of de- 
claring such an assignment to be an act of bankruptcy would be nulli- 
fled. In that case, though the creditors invoking this express pro- 
vision might immediately put the debtor into bankruptcy, they would 
thereby gain no control of any assets nor dérive the leasit benefit from 
the bankruptcy proceeding; and while thus subjecting themselves to 
expense in the pursuit of their illusory rights, the only resuit would 
be to benefit the bankrupt by giving him a discharge for nothing. 
This cannot be the intent of the law. On this point Johnson, J., in 
the Case of Biesenthal, above cited, observes: 

"To permit the administration of the assets of an insolvent and banlirupt 
debtor to be committed to a trustée of his choice and then to rediice tlie bank- 
rupt law to a mère process of diseharging a debtor from his debts, is quite 
inconsistent with any fair view of the purpose of this législation," 
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If such an intent was not crédible under the act of 1867, etill less 
iB it crédible in the new law declaring such an assignaient to be an 
act of bankruptcy. In the eye of the bankrupt law, the voluntary 
assignée is an accomplice in a fraud upon the act, for the reasons 
above stated, and therefore can hold nothing by the assignaient as 
against the trustée in bankruptcy. 

4. Section 67, subd. e, of the présent act provides that any trans- 
fers made within four months prier to the flling of the pétition "with 
intent to hinder, delay or defraud creditors, shall be null and void," 
and that the property shall "pass to the trustée." Except as to the 
time limitation this is in substance the provision that is f ound in the 
early English bankruptcy statutes and is the only provision they con- 
tained on this subject. But this provision as construed in the bank- 
ruptcy courts was not restricted to a condemnation of frauds at com- 
mon law, or under 13 Eliz., but extended to ail gênerai aesignments 
by an insolvent debtor to an assignée of his own choice, because as 
above stated they defraud creditors of the control, supervision and 
instrumentalities for the distribution of the estate, which the statute 
bas provided for the creditors' benefit; and because the debtor must 
be held to hâve intended the necessary efEect of his act. 

The same construction should follow the same provision of the 
présent act, except in so far as other provisions in the act may appear 
to be designed to take the place of this extended construction, such 
perhaps as may hâve been intended by clause 4 of section 70. 

That section (70) déclares that the trustée "shall be vested by opéra- 
tion of law" with the right to ail "(4) property transferred by the bank- 
rupt in fraud of creditors." No question of the bankrupt's intent is 
hère involved. It is suflBcient to bring the case within this provision, 
if the transfer opérâtes to defeat any substantial rights of creditors 
under the bankrupt law; and the clear weight of authority has long 
been that gênerai assignments by a debtor do necessarily hâve this 
efifect 

Subdivision d of section 67 aiso déclares liens to be valid that are 
"given or accepted in good faith and not in contemplation of or in 
fraud upon this act"; implying that liens should not be valid if 
given in fraud of the act, and condemning therefore by implication the 
lien or title of a mère voluntary assignée. 

5. The clause in section 70 providing that the trustée shall be 
vested by opération of law with the title of the bankrupt "as of the 
date when he was adjudged a bankrupt," does not, I think, affect the 
question hère considered. It was designed to flx the necessary divid- 
ing Une between the bankrupt's past and future acquisitions. It 
debars the trustée from claiming the bankrupt's after-acquired prop- 
erty, but not his property previously transferred in fraud of the act. 
It means also that whatever the trustée acquires shall be deemed to 
vest in him as of the date of the adjudication, instead of the date of 
his élection or appointment. But he is not limited to the bankrupt's 
own title and rights as they existed on that date, since clause 4 
of the same section gives to the trustée property previously trans- 
ferred in fraud of creditors, while section 67 provides for vacating 
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also varions incumbrances which the bankrupt himself could not 
hâve attacked. 

6. Aside from the above gênerai considérations the spécifie pro- 
visions of the présent bankrupt act aft'ord to creditors such important 
advantages over an administration of assets through a voluntary 
assignée, under the state law, that such assignments must be held 
to be "transfers in fraud of creditors" because they necessarily deprive 
them of those advantages, viz.: (a) The choice of the trustée, and 
therewith the greater security, supervision and control in the dispo- 
sition of the assets. (b) Liens by attachment, exécution or other 
proceedings at law or in equity within four months, are voidable under 
the bankrupt law, but not so under a voluntary assignment. This is 
a différence that is often of extrême importance, (c) Under this as- 
signment and by the state law applicable to it, employés are preferred 
without limitation as to amount or time; by the bankrupt law they 
are limited to |300 each and to claims accruing within three months. 
(d) The fées and commissions may reach 5 per cent, chargeable under 
voluntary assignments in this state, but are much less under the 
bankrupt law. 

Whether the act be considered therefore in principle or in détail, I 
must hold that a voluntary assignment for creditors which by the 
statute is made an "act of bankruptcy," is voidable by the trustée, 
and that the assets should be brought into the bankruptcy court. 
The motion for a restraining order is therefore granted. 



In re GUTWILLIG. 
(District Court, S. D. New York. December 6, 1898.) 

BàNKRUPTCT — Voluntary Assigsment — Rbplbvin bt Ckeditor in Statb 
Court — Abusb of Process— Restraiking Order. 

After a voluntary assignment for the beneflt of creditors, a vendor of 
goods alleged to hâve been purchased by fraudulent représentations as- 
signed his clalm, and the assignée thereof brought replevin against the 
voluntary assignée under which a promiscuous seizure was made by the 
sheriiï of goods in possession of the voluntary assignée, including goods 
not descrlbed in the writ as well as goods manufactured and in process 
of manufacture; the next day Involuntary proceedings In banlîruptcy 
were commenced by creditors; on motion to restrain the sheriflC from 
dellvery of the goods seized, lield (1) that section 23b of the act of July 1, 
1898. does not limit the right of a trustée m bankruptcy to sue in such 
cases in the state courts, that clause being conflned to suits whIch the 
bankrupt himself might hâve brought but for proceedings in bankruptcy; 
(2) that the abuse of the replevin process, other circumstances In the 
case, and the proper défense of the rights of creditors in bankruptcy, 
require that the dellvery of the property by the sheriiï should be re- 
stralned. 

(Syllabus by the Court.) 

In Bankruptcy. On motion to dissolve a restraining order prevent- 
ing the sheriff from delivering certain replevied goods. 

A. A. Joseph, for petitioner. 
George F. Fielder, for assignée. 
90F.-^1 
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Alexander Blumenstiel and S. F. Kneeland, for creditors în bank- 
ruptcy, 

BEOWN, District Judge. On November 9, 1898, Henry Gutwillig, 
a manufacturer of garments at 536 Broadway, made a gênerai assign- 
ment for the beneflt of creditors to William L. Stone, Jr., assignée. 
Thereafter on the samè day the sheriff of this county on a writ of 
replevin in an action brought in the state suprême court by William H. 
Codey against Gutwillig and Stone, his assignée, took from the as- 
signee's possession certain goods which the sheriff still retains. On 
November lOth a pétition was flled in this court by the creditors of 
Gutwillig 'to hâve him adjudged a bankrupt, and on the llth of No- 
vember a restraining order was issued by this court addressed to the 
assignée and the sheriff forbidding them from disposing of or parting 
with any of the property. The présent motion is to relieve the sheriff 
from that order so as to permit him to deliver the property replevied. 

The affidavit in support of the motion states that the property 
claimed in the replevin suit, consisting of 29 cases of Kronstadt flannels 
(51,151 yards) was bought by Gutwillig of Minot, Hooper & Co., "under 
a fraudulent statement as to his flnancial condition, and with intent 
not to pay for it"; that Minot, Hooper & Co. had assigned their claim 
to the petitioner Codey, who thereupon commenced the suit in replevin, 
and now seeks to hâve the restraining order vacated as respects the 
sheriff. 

The afSdavits opposed to the motion show that about one-half of 
the property seized by the sheriff in executing the writ of replevin con- 
sisted of property not described in the writ, and that he also seized gar- 
ments manufactured and in process of manufacture in which were other 
materials as well as the labor expended in making them. Thèse facts 
show a gross abuse of the writ of replevin. Such abuses it is said are 
common and notorious. They are not only a fraud upon the law and 
the courts, but enable creditors by thèse means to obtain a préférence 
over gênerai creditors, and are within the direct condemnation of section 
67c of the bankrupt act. In cases libe the présent, moreover, where 
the bankrupt has made a voluntary assignment of his property to an 
assignée from whom the property is taken, and bankruptcy proceedings 
hâve been thereafter instituted, there are spécial difficulties in the way 
of any adéquate protection of the rights of gênerai creditors except 
through a restraining order until a trustée in bankruptcy can be ap- 
pointed. The voluntary assignment being itself an act of bankruptcy 
subjecting the assigned property, as I hâve recently held, to distribution 
in the bankruptcy court, the voluntary assignée has little inducement 
to undertake the burden of a litigation, and too often the debtor for 
ulterior advantages to himself is little inclined to obstruct préférences 
sought to be acquired in this way. 

In the présent case, moreover, none of the facts or circumstances on 
the part of the plaintifl in replevin hâve been so presented either in the 
replevin papers or upon this motion as to enable the court to form auy 
judgment whether the plaintifl therein has a probable cause of action 
or not. The replevin suit is not in the name of the original vendors 
of the goods, but in the name of Codey, an assignée. The assignment 
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of a claim of such a nature, and its prosecution through an assignée, 
unexplained, give it a shadowy and flctitious hue, and the serious abuse 
of the process raises still further question of its good faith. 

It is urged that the trustée in bankruptcy can be substituted as de- 
fendant in place of the bankrupt under section 11b of the bankrupt act, 
and that by section 23b any suit by the trustée in référence to this prop- 
erty must be prosecuted in the state courts. Even if thèse contentions 
were correct it would still be necessary to stay those proceedings until 
the trustée in bankruptcy could be chosen. But it is doubtful if any 
adéquate relief would be afforded to the trustée by being substituted 
when chosen in the place of the bankrupt as défendant. In the state 
court, were the plaintiff's suit defeated, the property would be awarded 
to the voluntary assignée, unless that court could collaterally in effect 
adjudicate on the title as between the bankrupt and the assignée, which 
in the absence of any adjudication in the particular case in this court, it 
is doubtful whether the state court would be inclined to do. 

Nor in my judgment is the contention correct that the trustée coule 
only sue the sherifl in the state courts for abuse of the process. Sec- 
tion 2ob is expressly limited to suits which the bankrupt himself "might 
hâve brought if proceedings in bankruptcy had not been instituted." 
The bankrupt, in conséquence of his voluntary assignment, could not 
hâve brought any suit against the sherifif for this trespass; nor could he 
bring any suit to déclare the assignment void as to creditors, or as re- 
spects the bankrupt law; nor any suit to prevent the appropriation of 
the value of the other materials and labor, admixed possibly with the 
vendor's flannel, from being appropriated for Codey's beneflt to the 
préjudice of other creditors, such as might be maintained in a court of 
bankruptcy, as in a court of equity. It is in that court under section 
2 that such controversies should be determined, where the severe rule 
of law as regards title by accretion or admixture, which is enforced just- 
ly, it may be, against the wrongdoer (Silsburj- v. McCoon, 3 N. Y. 379; 
Gruckenheimer v. Angevine, 81 N. Y. 394; Cavin v. Gleason, 105 N. Y. 
261, 11 N. E. 504; Joslin v. Cowee, 60 Barb. 48; Hyde v. Cookson, 21 
Barb. 92), is not applicable as against creditors or other vendors having 
equal or superior rights (Bank v. Groddard, 131 N. Y. 502, 30 N. E. 
566; Bank v. Dunn, 97 N. Y. 149, 159). 

The motion is denied. 



NEWTON MFG. CO. v. WILGTJS. 

(Cîreult Court, S. D. California. November 2] 1898.) 

No. 713. 

1. Patents— Suit fok Infringbment— Conclusiveness of Fobmer Judgment. 
A judgment for défendants in an action at law for tlie infringement ot 
a patent, upon tlie ground tliat tlie article covered by plaintiff's patent 
was a mère adaptation of a device covered by a prior patent owned by 
défendants, is conclusive in a subséquent suit for Infringement by an 
assignée of defendant's patent against the plaintiff in the former action, 
not only of the invalidity of the latter's patent, but also that articles made 
in conformity with that patent are infriugements of the earlier patent 
owned by complainant 
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2. JUDQMENT AS ADJUDICATION— ExTRINSIC EVIDENCE TO SHOW QUESTIONS DB- 
TEUMtNBD. 

To apply a judgment and glve effect to the adjudication aetually made, 
where it does not f uUy appear from the Judgment itself, resort may be had 
to extrinsic évidence, such as tlie évidence contalned in the record and 
spécial flndings made by the jury. 

This is a suit in equity by the Newton Manufacturing Company 
against Daniel C. Wilgus for infringement of a patent. 
M. Li GrrafiE, for complainant. 
Cole & Cole, for défendant. 

EOSS, Circuit Judge. Prior to the bringîng of the présent suit, the 
défendant to the suit commenced an action in this court against 
Eugène Germain, Isaac B. Newton, and William H. Mitchell, compos- 
ing the flrm of the Crown Sprinkler Company, to recover damages for 
the alleged infringement of letters patent No. 443,734, issued to the 
then plaintiff, December 30, 1890, for an "improvement in lawn 
sprinklers." The défendants to that action denied that the patentée 
was the inventor of the lawn sprinkler so patented, denied infringe- 
ment, and alleged that, prior to the date of his alleged invention, 
letters patent had been issued by the United States to one Clément 
Gauthier, for an invention called therein "atomizer," substantially 
identical with that described in the Wilgus patent. The case was 
tried before the court with a jury, and a gênerai verdict was rendered 
for the défendants to the action, together with answers to certain 
spécial issues submitted. The issues and answers were as follows: 
"(1) Was Clément Gauthier the inventor of a patent described in letters 
patent of the United States, No. 386,121, Issued by the patent office of the 
United States of America, on the 7th day of July, 1888, and for which an ap- 
plication had been flled in said office on the 22d day of November, 1887, and 
for which letters patent on the 23d day of Aprii, 1887, had also been issued 
to him by the republic of France? Answer: Yes. (2) Did Clément Gauthier 
asslgn said patent, Issued by the government of the United States, to W. H. 
Mitchell, and did said Mitchell assign three-fourths interest therein to Eugène 
Germain and I. B. Newton, and were such assignments duly recorded in the 
patent ofBce of the United States? Answer: Yes. (3) Did said patent in- 
clude a nozzie with a tangential inlet, so as to produce a gyratory motion of 
the water in the barrel or cylinder, and bave a top opening Inwardiy, so as to 
corne to a sharp edge where the water first came in contact with such open- 
ing? Answer: Yes. (4) Is there anything in the spécification, drawings, or 
claim in said patent limiting the size of said nozzie? Answer: No. (5) Is 
there anything in the spécifications, drawings, or daims in said patent limit- 
ing said nozzie to any particular shape or for m? If so, state what such 
limitation is. Answer: Nothîng. (G) If the nozzie described in the Clément 
Gauthier patent. No. 386,121, were made of the same size as the one Intro- 
duced in évidence as plaintiffs sprinkler, would it substantially perform 
the same functions In the same way as that of plaintiff? Answer: Yes. (7) 
If there is any différence between the plaintiff's sprinkler and the nozzie 
mentioned In the Clément Gauthier patent, if made of the same size, as to 
the functions performed by each, or the manner in which such functions are 
performed, state it fuUy. Answer: * * *. (S) Was the patent issued to 
plaintiff. No. 443,734, dated December 30, 1890, and was the application there- 
for filed in the United States patent office, June 14, 1890? Answer: Yes. 
(9) Is there anything in the spécifications, drawings, or claim in plaintiff' s 
patent limiting its size? Answer: No. (10) Does Clément Gauthier, In his 
spécification and claim, show that his invention bas for its object to subdlvide 
the water by means of the tangential inlet and orifice or opening or top of the 
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rnuzzle, by which the gyratory motion is first given to the water In the barre) 
or cylinder, and discharged as a spray from the top or opening? Anawer: 
Tes. (11) If the nozzle described in Clément Gauthier's patent is quite 
small, will the water be discharged as a fine mist or spray? Answer: Yea 
(12) If the nozzle described in the Clément Gauthier patent, No. 386,121, is 
made the same size as plalntiff's sprinljler offered in évidence, wIU the water 
be discharged therefrom in larger quantities, and as a heavier spray or 
sprinkle? Answer: ïes. (13) Has Clément Gauthier's patent. No. 380,121, 
a tangential inlet into a eircular réservoir or barrel, with a central diseharge 
opening at the topî Answer: Yes. (14) Is the central discharge opening 
at the top of Clément Gauthier's patent tapering inward to a sharp or Isnife- 
shaped edge? Answer: Yes. (15) Is there any différence between the ac- 
tion of the water passing through the nozzle described in Clément Gauthier's 
patent, when the nozzle thereof is made of the same size as plaintilï'8 
sprinliler, and the action of the water in passing through plaintiCC's sprinkler? 
Answer: No. (16) If yon should answer that there is a différence, state fully 
what such différence is. Answer: * * *. (17) Does plaintiff malse any 
clalm for the concave top of his alleged invention? Answer: Yes. (18) How 
many sprinijlers did défendant sell or dispose of? Answer: * * *. (19) 
Was plaintiff damaged by reason of the sale or disposition of the sprinlilers 
soid or disposed of by défendants, and, If so. In what amount? Answer: 

Upon the verdict so returned and entered, jadgment was, on Sep- 
tember 4, 1894, entered by the clerk, that the plaintiff, Wilgus, take 
nothing by his action, and that the défendants to the action recorer 
their costs from the plaintiiî; the judgment upon its face reciting 
only the gênerai verdict. The plaintiiî in that action carried the case 
by writ of error to the circuit court of appeals for the Ninth circuit, 
where the judgment was afflrmed. 44 U. S. App. 369, 19 0. 0. A. 
188, and 72 Fed. 773. In concluding its opinion, the court there, 
after considering varions points assigned as error, said: 

"There are several assignments of error which challenge the rulings of the 
court in gîving and refusing instructions. It will be unnecossary to refer 
to them in détail. They are ail based on the gênerai assertion and conten- 
tion of the plaintiff in error that there is no similarity in name, shape, size, 
or construction between the inventions of Gauthier and Wilgus. It is urged 
that the Gauthier patent is intended for spraying trees and plants; that it 
differs in shape from that of Wilgus; and that it delivers the fluid in the 
form of mist, whereas the Wilgus sprinkler delivers water for sprinkling 
purposes only, and in the form of drops; that in the one patent the opening 
for the discharge of the tiuid is smaller than the opening for its inlet Inte 
the nozzle, while in the other the reverse is true. Other points of différence 
are pointed out. Ail thèse questions were properly submitted to the jury. 
There was évidence to the efïect that the principle of both sprinklers was the 
same, and that there opération was the same. It does not follow as a rule 
of law that, because the Gauthier .sprinkler was used in sprinlding trees, and 
delivered the fluid in the form of mist, the Wilgus sprinkler, which was used 
to sprinkle lawns, and delivered the water in drops, was not anticipated in 
the prior invention,"— citing Tucker v. Spaiding, 13 Wall. 4-53; Smith v. 
Niehols, 21 Wall. 112; Machine Co. v. Murphy, 97 U. S. 120, 125; Machine 
Ce. v. Keith, 101 V. S. 479. 

One of the questions in the présent suit is whether the judgment 
in the action just referred to is conclusive of the rights of the présent 
parties. The défendant to this suit was the plaintiff in that action, 
and the complainant in the présent suit is the successor in interest of 
the défendants in that action; the présent bill as amended alleging, 
and the answer thereto not denying, that the complainant, prior to the 
commencement of the suit, acquired, by mesne conveyances, the 
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Gauthier patent, and the rights thereby conveyed, for ail the states 
and temtories of the United States, together with ail royalties for the 
use thereof within the states and territories of the United States, 
and the right to recover auy and ail damages growing ont of any 
infringement within such states or territories- of that patent. The 
hill further allèges that on and after June 9, 1890, and up to the 
commencement of this suit, and during the lif e of the Gauthier patent, 
the défendant, Wilgus, without license, and against the will of the 
complainant and its assignors, did make and use, and cause to be 
made and used, a large number of spécimens of an apparatus or ma- 
chine containing and embodying substantially the invention covered 
by the complainant's patent, in infringement of the exclusive right 
thereby granted and secured to the complainant, to the profit of the 
défendant and the injury of the complainant; that the défendant 
claims the right to make aiid use, and to cause to be made and used, 
such machines under the subséquent and hereinbefore mentioned pat- 
ent issued to him for improvements in lawn sprinklers. The bill as 
amended then pleads the judgment rendered in the law action of 
Wilgus against Germain and others, already mentioned, as a con- 
clusive détermination of the rights and obligations of the respective 
parties in respect to the two patents mentioned, and prays an account- 
ing by the défendant of the profits derived by him grovping out of the 
alleged sales by him of the machines mentioned, and that he be ad- 
judged to pay the amount of such profits, with costs, and be enjoined 
from the further infringement of the complainant's patent. The an- 
swer of the défendant to the amended bill does uot deny the maldng, 
sale, or use by him of lawn sprinklers in accordance with the patent 
issued to him, but does deny and put in issue the averments of the 
bill in respect to the identity or similarity of the two patents, and does 
deny any infringement by the défendant of the Gauthier patent. The 
answer admits the rendition and entry of the judgment in the law 
action of Wilgus against Germain and others, but dénies the effect 
thereof as alleged in the bill. It allèges that the défendant is the 
original inventer of the lawn sprinkler described and claimed in the 
Wilgus patent, in conformity with which, he allèges, were ail the 
sprinklers made, used, or sold by him, or that were by him caused to 
be made, used, or sold, and dénies that he has ever claimed the right 
to make or use, or cause to be made or used, any apparatus or ma- 
chine containing or embodying the invention covered by the Gauthier 
patent. It is true, as claimed by counsel for the défendant, that the 
validity of the latter patent was not involved.in the action of Wilgus 
against Germain and others. But it is also true that there is noth- 
ing in the answer to the bill in the présent suit, or in the évidence, 
to call in question its validity. It is therefore to be taken as valid; 
for, having been produced, the patent is prima facie évidence that 
the patentée firet made the discovery claimed by him as an invention, 
and that it did in fact constitute a new and useful invention. So 
was the Wilgus patent, prima façie, valid when it was brought in 
question in the action between Wilgus and the predecessors in inter- 
est of the présent complainant. In that action the validity of the 
Wilgus patent was directly involved, for the action was, as has been 
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seen, one for the recovery of damages for its alleged infringement, in 
which the défendants to the action contested the validity of the patent, 
on the ground that Wilgus was not the inventer of the sprinkler 
therein described, but substantially copied the devlce previously pat- 
ented to Gauthier. Unless that défense had been sustained in that 
action, the plaintiff there would unquestionably hâve been entitled 
to judgment; for it clearly appears from the transcript of the record 
in that case, which has been introduced in évidence in the présent 
suit, that it vi'as not disputed that there vpas an infringement of the 
Wilgus patent by the défendants, if that patent was valid. Said the 
court in its instructions to the Jury in that case: 

"If the plaintiffi's patent Is valid, it Is not disputed that there was an in- 
fringement of it by the défendants. But the défendants eontend that the 
plaintifî's patent is invalid; that he never did invent the sprinliler claimed by 
him as an invention; that it was but an adaptation of an invention made by 
one Gauthier, for whlch the United States issued to him a patent, on the 17th 
day of July, 1888. If that be true, it wlll follow that the patent issued to 
the plaintiff was Invalld." 

In that action, as shown by the record, many forms of the devices 
described in the two patents were introduced in évidence, including 
sprinklers made and sold by the défendants thereto, similar to the 
Wilgus sprinklers, and which were confessedly infringements of the 
Wilgus patent if it was valid. Much expert testimony was also intro- 
duced in that action in respect to the alleged similarity and dis- 
similarity of the varions exhibits, and the jury was given observa- 
tion of the practical opération of the sprinklers made in accordance 
with the Wilgus patent, and of the varions forms of the device de- 
scribed in the previous patent issued to Gauthier. After instructing 
the jury in respect to the law applicable to the case, the court pro- 
ceeded to say to the jury in that action : 

"You bave heard the testimony of the witness Lyall, to the effect that In 
1887, while he and the plaintiff were working in the Los Angeles Tool Wori'is, 
the plaintiff brought to him [Lyall] a device similar to Défendants' Exhibit 
4, which witnesses for the défendants hâve testifled was made in conformity 
with the Gauthier patent, and that the suggestion was then made that that 
device enlarged would make a good sprinkler, and that both he and Wilgus 
copied that device, from which they made sprinklers similar to those intro- 
duced in évidence as the 'Wilgus' and 'Crown' sprinklers. This testimony of 
Lyall is denied by the plaintiff. It is for you to say which of thèse witnesses 
told the truth, for you are the exclusive judges of the credibility of each and 
every witness. If it be true that the plaintiff, in the construction of bis 
sprinkler, copied in substance the device patented to Gauthier, it follows. as 
a matter of course, that he was not the inventer of his sprinkler; for, as I 
hâve already said to you, a patentable invention is a mental resuit, and niust 
be new as well as useful. Inventive genius is properly encouraged by the 
law, which is careful to protect real Inventors in the enjoyment of the re- 
sults of thelr genius. But it is equally carefully to withhold relief from, and 
to dismiss from its precincts, mère pretenders and copyists of other men's 
inventions. Unless the évidence satisfies you that the instrument or device 
described in the Gauthier patent was based upon substantially the same 
principles of construction, and did produce in substantially the same way 
substantially the same results, as the sprinkler claimed to hâve been in- 
vented by the plaintiff, or that the plaintiff, Wilgus, instead of inventing the 
sprinkler claimed by him, merely copied, in its construction, the prior inven- 
tion of Gauthier, then the court instructs you that the prima facie case made 
by the introduction of the plaintiff 's patent has not been overcome; and iu 
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that event your verdict should be for the plaintifC, If you further flnd there 
has been an Infringement of It by the défendants." 

From what has been said it is plain that the verdict and judgment 
in the case of Wilgus against Gennain and others were based, and 
could only hâve been based, upon the ground that the Wilgus patent 
was a mère adaptation of the device covered by the prior patent issued 
to Gauthier, and shown by the varions forms of machines introduced 
in évidence as exhibits in the case, and was for that reason invalid. 
That the judgment thus given — the court having jurisdiction of the 
subject-matter and of the parties — is good as a plea in bar, and con- 
clusive when given in évidence in a subséquent suit between the 
same parties or their privies, upon the same point, is well settled. 
Hopkins v. Lee, 6 Wheat. 109; Bank v. Beverly, 1 How. 134; Thomp- 
son V. Roberts, 24 How. 233; Oromwell v. Sac Co., 94 U. S. 351; 
Lumber Oo. v. Buchtel, 101 U. S. 638; Russel v. Place, 94 U. S. 606. 
It results that that judgment is a conclusive détermination, as be- 
tween the présent parties, not only of the invalidity of the Wilgus 
patent, but that sprinklers made in conformity with that patent are 
substantially copies of the device patented to Gauthier. The record 
in the former case clearly shows that that précise question was raised 
and determined by the verdict and judgment in that action. Even 
if it be conceded that this would not appear from the gênerai verdict 
and judgment, considered by themselves, yet the law is that, to apply 
the judgment and to give effect to the adjudication actually made, 
resort may be bad to extrinsie évidence. Russel v. Place, 94 U. S. 
608. In the présent instance, the spécial verdict of the jury, as well 
as the évidence in the action of Wilgus against Germain and others, 
embodied in the transcript introduced in évidence hère, abundantly 
shows that the question whether sprinklers made in conformity with 
the Wilgus patent are substantially copies of the device patented to 
Gauthier was distinctly raised in that action, and determined against 
the plaintiff there, défendant hère. In the présent suit it is not 
denied, but afflrmatively shown, that the sprinklers made, used, and 
sold by the défendant also conformed to the patent issued to him, and 
are therefore similar. 

There must be an interlocutory decree for the complainant, and a 
référence to a master to take the accounting prayed for. 



INDIANA NOVBLTY MFG. OO. v. CROCKBE CHAIR CO. 

SAME v. SMITH MFG. CO. 

(Circuit Court, E. D. Wlseonsln. November 7, 1898.) 

Patents— Anticipation — Public Use. 

Thô use of a wooden rlm for bicycle wheels, durlng six years or more, 
on blcyeles made and sold to the public for actual use, not only by tbe 
toventor, but by other manufacturers who copied from him, was a 
public use, whlch renders Invalld a subséquent patent to another for a 
eimllar rlm, of whlch the former was clearly an anticipation; and it 
cannot be considered an abandoned experiment, and without elïect as an 
anticipation, because it did not during such time come iïto such gênerai 
use as it did after the patent was granted, and after the use of the 
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bicycle Itself had enormously Increased, nor because the Inventer had In 
the meantime aequleseed In the rejectlon of hls application for a patent 
therefor. 

2. SaME— WOODEN lllMS POE BiCYCI.B WhKELS. 

The McKee & Harrington patent, No. 506,430, for a bent wooden rlm 
for rubber-tired bicycle -wheels, !s void for anticii>ation by a rlm similar 
In ail respects to that described, which was made and used by John C. 
Garrood between 1885 and 1887. 
8. 8amb— ToNGOED AND Groovbd Joint fok Bicygle Kims. 

The Marble patent, No. 547,732, for a wooden rim for bicycle wheels, 
the only novel feature clalmed being a séries of tongues and grooves 
glued together and extending longitudinally in the plane of the wheel to 
unité the two ends of the rlm, Is vold for want of patentable novelty. 

Two separate actions are brought for infringement of the same 
patents, both submitted by stipulation upon the same testimony. 
The complainant is the owner of the following letters patent: No. 
506,430, granted McKee & Harrington, October 10, 1893, and desig- 
nated throughout the record as the "Harrington patent"; and patent 
No. 547,732, granted to the complainant, as assignée of George W. 
Marble, October 8, 1895, and referred to as the "Marble patent." The 
claims in the patents, respeetively, so far as involved in thèse suits, 
are as follows : 

Under the Harrington patent, claims 1 and 4, which read as follows: 

"(1) The herein-desçribed method of making a rim for rubber-tlred bicycle 
wheels; that is to sày, by bending a single flat pièce of wood in a elrcle, 
splicing the meeting ends, and then tuming the rim to the requlslte shape, 
substantially as set forth and described." 

"(4) A wood wheel rim adapted and arranged to receive a rubber tire, said 
rim being bent from a single pièce of wood, and provlded with holes to re- 
ceive the spokes, metallic washers being seated in the wood surrounding the 
spoke holes, protecting the wood, and preventing the drawlng of the spokes 
tberefrom, substantially as shown and described." 

Under the Marble patent, the following claims: 

"(1) In a bicycle wheel, the combination with a pneumatlc or elastlc tire 
and suspension spokes, of a wood rim consisting of a solld strip of wood 
bent in circular form, ehanneled on its outer periphery to receive said tire, 
and having its meeting ends each provlded with a séries or multiplicity of 
long, narrow, interfitting tongues and grooves, glued together, extending 
longitudinally of the rim and in the place of the wheel, the ends of the tongues 
on one end of the rim strip fitting or abutting agalnst the end or bottom of 
the crorresponding grooves on the other end of the rim strip, whereby said 
rim is furnished with means for performing the triple functions of resisting 
collapse or compression due to the tension of said suspension spokes, of 
aeting tensilely to bind or hold the parts of the wheel together, and of re- 
sisting breakage, flexure, or displacement, as required in its combination with 
said pneumatlc tire and suspension spokes, substantially as specified. 

"(2) In a bicycle wheel, the combination with an elastic tire and suspension 
spokes of a wood rim serving to resist collapse or compression, tensile stralns, 
and aiso breaking or flexure strains, and consisting of a solid strip of wood, 
ehanneled on its outer periphery to receive said tire, and having its meeting 
ends furnished with a séries or multiplicity of interfitting tongues glued to- 
gether, the glued side surfaces of said interfitting tongues affording an ex- 
tended glue surface, lying substantially in the plane of the wheel, and 
longitudinally of the rim, so as to resist tensile and breakage or flexure 
strains, substantially as specified." 

The question of the validity of thèse patents was raised by démar- 
rer to the bill, assigning as the ground that it appeared upon the 
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faee of t!he letters patent that the daims were for nûnpatentable 
subject-matter ; but the demurrers were overruled, in the view that 
an inquiry was involved as to the state of the art which could be 
determined onlj upon proof s at flijal hearing. 

Munday, Evarts & Adcock-, for complainants. 
H. Gr. Underwood and Winkler, Flanders, Smith, Bottum & Vilas, 
for défendants. 

SEAMAN, District Judge (after stating the facts as above). The 
controversy in thèse cases relates wbolly to the patentable novelty 
of the claims in question under each of the letters patent. The util- 
ity of the devices, especially as they are embodied in patent No. 547,- 
732, is unquestioned, and infringement is contested by objections 
only to the suiSiciency of the proofs. The issue involved of antici- 
pation in the prîor art, which is frequently one of complexity and 
nice distinctions, is hère simplified by the nature of the testimony, 
the undoubted authenticity of the exhibits, and the clear présentation 
in connection with the state of the art. 

1. The Harrington patent, No. 506,430, rests solely upon the date 
of flling the application for the presumptive date of discovery, namely, 
March 6, 1893. Laying aside the several prior patents which were 
introduced as disclosing the use of wood rims for bicycle wheels, and 
numerous others of which it is claimed that they show analogous 
prior use, it is sufficient and controlling for the purposes of this 
inquiry that the device made by the witness John 0. Garrood between 
the years 1885 and 1887, which entered into public use during several 
years thèreafter, perfectly anticipâtes the Harrington device. This 
Garrood production is established beyond doubt by concurring wit- 
nesses, by an exhibit original wheel, exhibit original rims, old photo- 
graphs, and conflrmed by Garrood's application flled in the patent 
office January 10, 1887, to procure letters patent on this device, — as an 
"improvement in vehicle tensional wheels, in which an endless rubber 
tire is secured into a wood felloe, made in one pièce, and turned up ail 
over it, steel wire spokes, and a steel or other suitable métal hub," — 
which application was rejected in that office, and there left, without 
further prosecution. Garrood's device was also employed by the wit- 
ness Turner, and by one Anderson, a manufacturer of bicycles, each 
of whom made thèse rims with some attempted improvements, which 
entered into use in bicycles to some extent, ail prior to the Harrington 
application. Indeed, the évidence of the Garrood rim is so satisfac- 
tory as to time, design, and publicity that counsel for complainant 
conceded, in the course of his argument, that it was clearly an antici- 
pation of the discovery claimed by Harrington, but for failure to 
carry it into gênerai use in the manufacture of bicycles, which is 
asserted to create an exception from the gênerai rule, and place this 
rim, and those of Turner and Anderson as well, in the category of 
abandoned experiments. 

With this frank admission of strength in the interesting showing 
of fact, no review is called for beyond the testimony relating to the 
character and extent to which thèse wood rims entered into use. 
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Garrood was engaged with his father in thé manufacture of bicycles 
in England prior to 1881, when he came to America, and entered 
upon the same line of worli, first in Boston, and later at Lynn, Mass. 
Having devised the wood rim for bicycles, he constructed the high- 
wheel exhibit between 1885 and 1887, in Lynn, vfhere he had it in 
constant use for seven years, attracting the notice of wheelmen there 
and in Boston as well. He made similar wheels froni time to tiine, 
which were furnished to manufacturers and individuals, and entered 
into bicycles, of which he names several instances, and states that 
at least 25 rims were so made by him and used; that some so made 
were sold by him over the counter. In 1888, or earlier, he made, for 
separate purchasers, who are named, two tricycles, with similar rims, 
which were for years in successful use, became well know^n, and are 
clearly identified by original photographs taken in 1888. Garrood's 
opérations were in Lynn, and extended to the close of 1890, but were 
not carried on in wood rims after that year, except in two later in- 
stances mentioned, which are apparently sporadic. The witness 
Turner, a woodworker, having his shop in Boston, there nianufactured 
wood rims for bicycles of this pattern for a period of about six months 
in 1891, supplying manufacturers, of whom he names the Novelty 
Woodwork Company, Peter Berlo, and a few made for Mr. Garrood. 
Mr. Turner also testifies to similar construction of wheels by one 
Anderson, a manufacturer of bicycles in Boston (who made an im- 
provement in the splice, which will be referred to nnder the Marble 
patent) ; but the extent or duration of the Anderson use is not clearly 
shown, although rims are produced and identified as made by him, 
and one made by Turner as well. 

The use thus disclosed was manifestly a "public use," within the 
meaning of the term as employed in the patent law, to render a later 
production of identîcal means nonpatentable, without regard to actual 
knowledge of such prior discovery and use. It is the f act of use given 
to and received by the community at large, in contradistinction to shop 
experiments, or mère occasional exhibitions, or use by the inventor 
alone, which must control; and it is not to be measured by degrees 
or territorial extent, nor made dépendent upon any probability of fact 
that knowledge of such use should hâve reached the later claimant. 
Therefore I can find no tenable ground for excepting the use hère 
shown from the gênerai rule. It was fairly constant for a period 
of at least four or five years, when the demand for bicycles, and the 
bicycle art as well, were in the formative stage, — an infancy of sur- 
prising length, when viewed in the light of their growth within the 
past few years. If the use be regarded as local in Boston and Lynn, 
it was made public in a locality which was probably the most" im- 
portant manufacturing center for bicycles at that stage of the art; 
and the wood rim introduced by Garrood was not only utilized there 
in a number of practicable wheels, but was placed on the market, 
taken and used by manufacturers, and presumably the wheels so 
made were sent out to customers elsewhere. How widely the in- 
formation was carried that wood rims were practicable cannot, of 
course, be known, nor is it material in the view indicated. That they 
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did not then wîn their way to immédiate popularity cannot be charged 
to defects in the design, as compared with that of Harrington, for there 
is no substantial différence; but apparenlly the Garrood rim entered 
tbe âeld too early to find a public which was anxiously seeking wheels 
of every grade^ and educated to appreciate the advantages and capa- 
bilities of the bent wood rim. The design was given out to the 
public, but remained in abeyance, to be called for when the demand for 
bicycles was more gênerai. The only abandonment, in the sensé of 
patent law, arises out of Garrood's acquiescence in the rejection by 
the patent ofiQce of his application, which affecta the right to a mo- 
nopoly, but has no relation to the active use of the device. I am of 
opinion that the défense of anticipation is clearly established against 
the claims referred to in letters patent No. 506,430, and hâve found it 
unnecessary to consider the further interesting questions of novelty 
■which were discussed to some estent upon demurrer to the bill. 

2. The remaining patent in suit is No. 547,732, for a "wooden-rùn 
bicycle wheel," issued to George W. Marble, assignor, October 8, 
1895, on application filed December 22, 1893. This patent embodies 
the wood rim as described by Harrington, but substitutes for the lap 
joint of the latter a joint consisting of "a séries or multiplicity of 
tongues and grooves, glued together, extending longitudinally of the 
rim and in the plane of the wheel." The joint is therefore the sole 
feature in the combination for which novelty is claimed, and as to that 
élément it is well conceded that the tongue and groove or dovetail, 
with or without glue, is an old and well-known form of joint in num- 
berless productions of wood. Its use to join the ends of a rim of 
bent wood to form a pulley is found in letters patent No. 216,093, 
issued to P. Medart in 1879; but examples are too common to require 
citations. In the prier bicycle rim of Andersen, produced hère, and 
referred to in considering the Harrington patent, the tongue and 
groove joint constitute the sole improvement over Garrood. The 
joint introduced by Marble is, however, claimed to hâve peculiar form, 
founded upon his alleged discovery "that a glued joint between two 
pièces of wood is many times stronger against breaking strains ap- 
plied in the plane of the joint than it is against breaking strains ap- 
plied at right angles to the plane of the joint." Accordingly, his 
tongues and grooves are described in the patent as "extending longi- 
tudinally of the rim, and in the plane of wheel," while in the common 
form they appear to hâve been placed at right angles to that plane. 
Whether this change is one "in the form of embodiment, of mère 
degree or quality of action, without changing the function of any élé- 
ment or adding a new élément," and not patentable (l'aldwin v. Kresl, 
46 U. S. App. 511, 526, 22 C. C. A. 593, and 76 Fed. 823); or whether 
it constitutes a departure so radical in its opération, and so meritori- 
ous in results, as to be entitled to the grant on the broad basis of équi- 
table considération, — are interesting inquiries, which do not require 
décision in this case, if my conclusion is well founded as to the proof 
of prior use of this exact form of joint for analogous purposes. In 
United States letters patent No. 231,002, issued to W. Briggs, August 
10, 1880, for a chair-seat rim, the meeting ends of a single strip of bent 
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wood are united by a dovetail joint made in the same plane; and in 
United States letters patent No. 238,491, issued to G. E. Davis, March 8, 
1881, also for a chair-seat rim, the meeting ends of tlie strips of wood 
forming tlie rim are each united by a tongue and groove in tlie plane of 
the rim, and evidently for tlie same object claimed by Marble. This rim is 
subjected to strain in the same direction as in a wheel rim, although 
the degrees of strain are quite différent. Other patents which 
are introduced show joints in the gênerai art of striking shnilarity. 
But the archery bow exhibits in évidence, which are well authenti- 
cated as long antedating the alleged discovery by Marble, show this 
exact form of tongue and groove structure where the pièces of wood 
are united to make the bow. And in a book published in 1878, en- 
titled the "Witchery of Archery," by Thompson, the fact is mentioned 
that archery bows are commonly made of pièces so united by tongue 
and groove joint. See page 229. Of thèse exhibits, Mr. Dayton, 
the expert on behalf of complainant, says: "The principle of the 
Marble joint is there, but in an undeveloped, unappropriated, and 
apparently unrecognized form;" although he further insists that 
the use is not analogous, and would not suggest that employed by 
Marble. I am satisfied, however, that this use is not fairly distin- 
guishable, and that it clearly anticipâtes the joint described in the 
Marble patent. The advantage in the strength of the joint obtained 
by placing the glued surfaces in the plane of strain was well exhibited 
at the hearing by means of a testing machine. The utility of a joint 
60 made, and its superiority for the requirements of the bicycle wheel. 
are unquestioned. But patentable invention can neither be founded 
on the value of the device, nor be denied because of its simplicity 
alone as now viewed. The testimony is convincing that the joint 
so made by Marble was not an original discovery by him, and I am 
constrained to the view that there is no patentable novelty in the 
claims. The bill must be dismissed for want of equity. So ordered. 



PBNNSYL VANIA STEEL CO. et al. v. VERMILYA. 

(Circuit Court of Appeals, Third Circuit. November 28, 1898.) 

No. 36. September Term. 

Patents— Railway Switohes. 

The Brahn patent, No. 248,990, for an improvement in railway switcbes, 
relating particularly to tlie crossbar and lugs which serve to coimect the 
pointed or movable rails of the switch, discloses patentable invention, 
but, in View of the prior art, must be restricted to the particular devices, 
substantially as described. The claim is, however, Infringed by a device 
made according to patent No. S08,3T3, which merely shows a variation 
in the form of the jaws. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

This was a suit in equity by Allen G-. N. Vermilya against the Penn- 
sylvania Steel Company and its receivers for infringement of a patent. 
There was a decree for complainant (87 Fed. 481), from which défend- 
ants appeal. 
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Joshua Pusey, for appellants. 
A. G. N. Vermilya, in pro. per. 

Before AGHESON, Circuit Judge, and BUTLER and KIRKPAT- 
RICK, District Judges. 

ACHESON, Circuit Judge. This suit was for the infringement of 
letters patent No. 248,990, dated November 1, 1881, granted to James 
Brahn for an improvement in ràilway switches. The patent bas a 
single claim, in thèse "words: 

"In a railway switch, the combinatlon, with the polnted or movable rails, 
B B, of the lugs, 0, fabricated as speeified, and composed of the body, c, 
adapted to flt upon and dépend somewhat below the flange of the rail, aud 
the upwardly reachlng flange, C-, adapted to fit against the body of the rail, 
and havlng the jaws, es, together with the forged bars, D, having the flat- 
tened ends, d, ail substantlally as and for the pnrpose described." 

The circuit court sustained the patent, and held that the défendants' 
device was an infringement. Upon the flrst branch of the case the 
judge below said: 

"The évidence, Including several prior patents and the exhibit 'Pennsylvania 
Steel Company's Olrcular,' conclusively shows that the invention of Brahn 
was not a primary one; but I cannot agrée that he made no Invention at ail. 
He devised, in complète and combined shape, a convenient and improved ar- 
rangement of crossbar and lugs, whieh, though nearly approached, had not 
been before produced. His contribution to the art involved invention, al- 
though not of the highest order, and was both new and useful. The con- 
struction he devised was more convenient and better litted for use than any 
of the appliances whieh had preceded it; and what Is said In the défendant' s 
circular of the advantages of the 'socket' Connecting bar covered by patent 
No. 308,373, under whieh the défendant manufactures, might, In the main, 
be equally well said of the Brahn device." 

We hâve reached the conclusion that the foregoing views are correct. 
While Brahn made no great advance in this art, yet his improvement, 
we think, was patentably new and useful. Under the proofs, the cir- 
cuit court did not err in adjudging the patent to be valid. 

That the appellants (the défendants below) infringe the patent seems 
quite clear. We agrée with the court below that their device. "is es- 
sentially identical with the device of Brahn." Upon both branches of 
the case we adopt the opinion of the circuit court, and accordingly its 
decree is afflrmed. 



FRY V. EOOKWOOD POTTERY CO. et al. 

(Circuit Court, S. D. Ohlo, W. D. December 2, 1898.) 

No. 4,531. 

1. Patents— Suit for Infringjsmknt — Estoppel by Plba of Licbnsb. 

A défendant is not estopped from denying the validity of the patent 
sued on by a plea of license, where such plea is withdrawn, before the 
hearing, by leave of court, and an answer flled in whieh a license is not 
pleaded. 

2. Samb — Invention — Public History op thb Art. 

For the piii-pose of determining the question of Invention, a patentée 
must be presumed to hâve had knowledge, at the time of the claimed in- 
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vention, of everything which was contaJned In printed publications or In 
the public history of the art. 

8. Samb— Tbassferrikg Appliance to Another Similar Art. 

Tbe art of painting on canvas or paper Js so nearly allied to that of 
painting or decorating clay ware that no patentable invention Is involved 
in transferring the use of an atomizer for applying pigments from one art 
to the other. 

4. Same— Impkovement in Art of Decorating Pottehy Ware. 

The Fry patent, No. 399,029, for an improvement In the art of decorating 
pottery ware, is void for want of patentable Invention, and for anticipa- 
tion, partlcularly by the "air brush" or atomizer for applying pigments to 
ail surfaces, patented by Peeler and iœproved by Walkup. 

This is a bill in equity, flied by Laura A. Fry against the Eookwood 
Pottery Company and William W. Taylor to restrain the défendants 
from an infringement of a patent for an improvement in the art of 
decorating pottery ware. 

The défendants flrst filed a plea that they were acting under a license from 
the complainant. The plea was set down for argument, and then an amended 
plea was filed, the sufflciency of which was sustained by the court. Subse- 
quently the défendants, by leave of court, withdrew their amended plea, 
and filed an answer, in which, admitting the Issue of the patent, they denied 
that the complainant was the true or original inventor of the art of decorating 
pottery, and averred that the improvement had been described in printed 
publications prior to the alleged invention of the complainant, in a patent to 
Walkup, a patent to Peeler, in the "Life of Josiah Wedgewood," in the 
"History of the Ceramic Art," and in other publications; that the process 
had been known and in public use in this country prior to the complainant's 
alleged invention by Peeler, Walkup, Whipple, Carter, Ligowsky Clay Pigeon 
Company, the Matt Morgan Art Pottery Company of Cincinnati, and by the 
Cincinnati School of Design; and, finally, that the letters patent sued upon 
are invalid for want of patentable invention. The patent issued to the com- 
plainant was in the words foUowing: "Be it known that I, Laura A. Fry, 
of Camp Dennison, in the county of Hamilton and state of Ohio, hâve invented 
a new and useful improvement in the art of decorating pottery ware; and 
I do hereby déclare that the following is a fuU and exact description thereof : 
My invention consists in the application to the surface of the ware, after 
the article has reeeived its final shape, and before it is finally glazed.or flred, 
suitable coloring matter in the form of a eloud or spray, as hereinafter de- 
scribed, whereby a partlcularly soft, délicate background or shading is pro- 
duced upon the ware, which ipay be made to gradually fade or vanish in one 
or more directions, and to blend from one color to another without any 
perceptible line of demarkation. It consists, furthermore, in heatlng the 
ware when hard or glazed upon the surface, and thereafter applying the 
coloring matter, in manner as hereinafter described, to the hot surface, and 
finally flrlng or glazing the decorated article. To carry my invention into 
effect, the coloring matter is blown upon the surface of the ware— either in 
its soft state, in the 'bisque' state, or on the glaze before firing— in the form 
of a cloud, or an atomized spray or mist, produced by means of any of the 
usual forms of atomizers which are operated by an air blast or a steam blast, 
or by the lungs of the operator, and which, being well known, need not be 
herein described. After the ware has thus been decorated, the color is flxed 
by firing the ware in the customary manner. I employ the coloring matter 
either in a liquid or semiliquid form, or in the form of a very dry, almost 
impalpable powder, as desired. As the coloring matter is blown from the 
tube of the atomizer, and carried therefrom in a cloud of fine, almost 
imperceptible, particles, it may be readily directed upon the article in sucb 
manner as may be found best adapted to produce the desired effect, the 
application being freely made where the color is to be intense, and more 
delicately made in proportion as the color effect is to be délicate, or other- 
wise varied as the taste, skill, or ingenuity of the operator may dictate. A 
single color may thus be applied to a color ground, or différent colors maj be 
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applled separately, or, by means of separate atomlzlng Jets, several colora 
may be applled simultaneously. By this process délicate cloudlng— If 'cloud- 
Ing' 't may be called— Is produced entlrely free from outllne, and possesslng 
a peculiarly délicate vanish, and where two colors marge a pecullar softnesa 
of blending is seeured, which may not be otlier-wise attained. A variety of 
beautiful and novel effects may also be obtalned, which it is not necessary 
herein to describe. The coloring matter and the glazing materlal for the 
clay ware may be mixed together, and applied to the article by my process, 
or the coloring matter may be applled as above described, and the glaze 
thereafter applied by the usual process of dipping and firing. Where the 
clay ware to be colored or decorated has been once flred, and is not, therefore, 
sufficiently absorbent, I beat the same before blowing the color thereon, the 
effect of the beat of the article being to cause the liquid coloring matter to 
quiekly dry without marrlng the effects which are sought in its application. 
I am aware that coloring matter in a liquid state has heretof ore been applied 
to the glazed surfaces of china ware by sprinkling or spattering the same 
thereon with the aid of a eomb or brush, the comb being passed over the 
brush dlpped in the coloring matter In such manner as to cause the latter 
to fly off in fine independent drops or partlcles, this process being technically 
known as 'spatter work,' and I make no clalm thereto. My Improved pro- 
cess differs from spatter work In that, Instead of being spattered In small 
Independent drops, the color is laid upon the ware in a cloud or sheet of al- 
most imperceptible spray or mist, produclng very différent effects, and such 
hâve hitherto been unknown. I clalm as my Invention: (1) The improve- 
ment in the art of decorating articles of clay ware, which consists in blowing 
an atomizing spray or cloud of coloring matter upon the surface thereof, 
and thereafter flxing the same by flring, substantially in manner as described. 
(2) The improvement in the art of decorating clay ware, which consists in 
heating the surface, and blowing upon the heated surface an atomized spray 
or cloud of coloring matter, and thereafter âzlng the same by flring, sub- 
stantially In manner as described." 

L. M. Hosea and W. H. Doolittle, for complainant. 

R. H, Parkinson and George B. Parkinson, for respondents. 

TAFT, Circuit Judge (after stating the facts as above). It is con- 
tended flrst that the plea by the défendants of license estops them 
from disputing the validity of the invention. However this might be 
were there a défense or plea of license before the court, the suggestion 
loses ail its weight in view of the fact that the défendants did not 
stand upon their plea, but withàrew the same by leave of court, and 
filed an answer in which a license is not pleaded. It is conceded that 
the défendants only infringe the flrst clalm of the patent, covering the 
application of color to the clay in its green state, before it is flred 
at ail. Color is applied to pottery by the use of minerai pigments 
carried in a solution of clay. Thèse are technically called "slips." The 
gist of Miss Fry's improvement was the spraying of thèse slips by the 
use of an atomizer upon the green clay molded into the desired form. 
Every other step in the process v^hich she describes was old. The ap- 
plication of the color to the green clay before any firing was confessedly 
old in the making and decorating of the pottery. The only change 
claimed to hâve been effected was in the means by which the color was 
applied, to wit, by atomizing, rather than by a brush. The only ques- 
tion for the court to décide is whether in what had been done before 
there was a palpable suggestion of atomizing and spraying color upon 
pottery as a means of getting better effects in the décoration. It is to 
be borne in mind in determining such a question that the function of 
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the court îs not to consider what Miss Fry's actual knowledge of tlie 
prior art was, and then to décide whether, with Buch knowledge, what 
she did involved real invention; but the court is bound to assume that 
sbe knew everything about the art of applying color to pottery or 
kindred surfaces which was contained in printed publications or in the 
public history of the art, and upon that assumption to say whether the 
step she toolî in the art required the exercise of the inventive faculty. 
Approaching the question, thus limited, we flnd that in the Chinese 
method of decorating pottery, it had been common to blow upon the 
articles to be decorated, in the green clay, the color through a bamboo 
pipe having stretched across the end of it a pièce of gauze or other ma- 
terial for dividing the pigment into fine particles, and thereby produce 
a spraying efifect. Two pièces of pottery thus decorated hâve been 
exhibited to the court. It was old to use a mouth atomizer in blowing 
upon paintings shellac or other flxative necessary to préserve them. It 
was old to use the same process with charcoal sketches. In this condi- 
tion of the art, Abner Peeler, on October 1, 1881, — three years before 
Miss Fry daims to hâve conceived her invention, — applied for a patent 
for a paint distributor, and the patent was issued to him on April 35, 
1882. He says, in his spécifications: 

"My Invention relates to an improvement In devlces for distributing pig- 
ments, the objeet being to apply to surfaces of any character ail klnds of 
liquid eoloring matter in a state of extrême atténuation. Witb this end 
In View, my invention consista in the combination, with a reciprocating needle 
arrangea and adapted to feed a quantity of liquid pigment to Its polût at 
every sti'oke, of devlces for projecting a jet of air against the needle, and 
atomizing the Uquld pigment" 

It is unnecessary further to describe the mechanism of the invention 
than to say that it consisted of an ordinary atomizer with devices for 
holding the pigment and increasing the atomization by the assistance 
of a reciprocating needle which presented the pigment in fine drops at 
the mouth of the atomizer. It was merely an improvement on an ordi- 
nary atomizer. The patentée, in describing the opération, said: 

"In the reciprocating movement of the needle Its point is drawn within and 
immersed In the pigment In the réceptacle, a small quantity of which will 
adhère to It. When, now, the needle is thrown forward, its point will divide 
the air jet Issuing from the pipe, D, and the adhering color will be blown 
from. its opposite sides thereby, and carrled to any objeet within convenient 
range of the jet. The quantity of color adhering to the needle is so small, 
and Its atomization so perf ect, that the individual particles of color are hardly 
discernible upon the objeet on which they are thrown. It will therefore 
foUow that with my distributer and with one pigment colored effects may 
, be produced which will descend from the palest tints capable of being pro- 
duced by the extrême atténuation of the color through ail of the Intermediate 
tints down to the depth of color formed by the paint in mass. As the tone 
of the différent effects will dépend upon the length of time that the jet Is 
directed to any one point, exquisitely graded shading may be produced by its 
careful manipulation. In polychromatic painting, in the prosecution of which 
It is often necessary, in order to obtain the desired tints, to apply one pigment 
upon the surface of another color, my distributer will be of great value, as, 
after It haa been used to apply one color, the pigment réceptacle may be 
cleansed, and another color Introduced Into it, and distributed upon the color 
first applied. In this way a blending of color may be produced, almost 
unattalnable in brush painting. In painting portraits, either in color or In 
sepia, and in flnishing solar prints, the devlee may also be used to excellent 
90 F.— .S2 
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purpose on account of Itg adaptation to produce those soft and délicate tlnts 
which this class of work demands. In fact, in ail situations requiring déli- 
cate colorlng my devlce will be found a great aid in the application tbereof ." 

This patent was assigned to Liberty Walkup, to whom was issued 
another patent for a device -which is merely an improvement upon Peel- 
er's paint distributer. Like Peeler's, it is a device for distribution by 
atomization of pigments in the art of painting. He says in his patent: 
"This invention relates to machines employed in the distribution of pig- 
ments in the art of painting, but more especially in the fine arts." 
Walkup, since 1883 and 1884 down to the présent time, has been eu- 
gaged in the manufacture of a device made according to the Walkup 
and Peeler patents, that he called an "air brush," to be used for the dis- 
tribution of eolor over surfaces of ail kinds. In his advertisement is- 
sued in 1883 — a year biefore Miss Fry conceived her improvement — 
Walkup said that the air brush would handle liquid pigments on any 
surface known to the art, and that it would handle any liquid pigment 
in a satisfactory manner; that it could be applied to "India ink work, 
water colors, crayon work, photography, pastel work, architecture, litho- 
graphing, civil engineering, monumental drawing, designing of house 
décorations, drapery and costume designing, china decorating, colored 
photographs, artotypes, photogravures," etc. There is uncontradicted 
évidence that in 1883 Mrs. Walkup, the wife of the inventer, used the 
air brush to decorate china which was subsequently fired, aud that three 
pièces of china were thus decorated to show that the brush was adapted 
to the work. It is contended that the Peeler and Walkup patents con- 
not be successfully used with the hea^^ slip coloring matter that is used 
to decorate pottery. This is contradicted. It is not material, how- 
ever, whether the particular form of atomizer used by Peeler and Walk- 
up would distribute with suffldent ease the heavier coloring material 
used in pottery décoration, because the change from Walkup's invention 
to the common form of atomizer was palpable. Walkup's atomizer was 
merely an improvement on the common form, and was invented only 
to make the spray âner than the ordinary atomizer would make it. 
Walkup's patented device necessarily contained the obvions suggestion 
that an ordinary atomizer would accomplish the same resuit in a less 
degree. It is to be noted that Miss Fry does not mention in the spéci- 
fications of her patent any particular form of atomizer. It appears 
that she herself used the ordinary mouth atomizer when she began "this 
method of coloring at the Rookwood Pottery, but that afterwards, be- 
cause the use of this form of atomizer was disagreeable and harmful to 
the throats of the designers and artists of the Rookwood Pottery, air 
pumps and other mechanical devices were applied to the working of 
atomizers under direction of Mr. Taylor, the manager of the pottery. 
The advantages to be derived from atomization and spraying of color- 
ing matter on surfaces to be decorated were fully set forth in Peeler 
and Walkup's patents and in the advertisements of Walkup long before 
Miss Fry attempted the use of an atomizer. The particular form of 
atomizer to be used with the heavier pigments was a matter of détail 
and mechanical skill, for which no patent can be supported. It appears 
that the mouth atomizer for distributing and spraying eolor on clay was 
adopted by a number of persons who were entirely ignorant of Miss 
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Frj's use of an atomizer for such a purpose at or about the same time 
that she began its use. It is clearly established that Matt Daly used 
the atomizer for the distribution of coloring matter upon pottery about 
the same time as Miss Fry; that Ligowsky, an inventer of many patents, 
aiso used the same method of distributing coloring matler; and that 
"W. A. Long, a witness for Miss Fry in this case, after having experi- 
mented with the Walkup air brush, and flnding it hardly adapted for 
the distribution of such heavy coloring matter as the slips, began at 
once to use the mouth atomizer. It is not a matter of importance 
whether thèse uses of the atomizer were anterior to or after Miss Fry's 
use of the same device. They are not referred to as prior uses, but 
they are material because they tend to show that, after Walkup's device 
became known, the use of an ordinary atomizer for color slips was mere- 
ly a plain and obvions step, which involved no patentable invention. A 
well-authenticated instance of the use of atomizers in applying slip col- 
ors to terra cotta work at the Northwestern Terra Cotta Works iu 
Chicago some time prior to Miss Fry's conception of the method ap- 
pears in the évidence, and a plaque of Sarah Bernhardt thus colored 
some time before July, 1884, the earliest date âxed by Miss Fry of her 
conception of her improvement, has been produced in court. On the 
whole case, I hâve no doubt that Miss Fry's patent is void for want of 
invention. Even if Walkup's patent had been limited — as it was not — 
to the application of pigments to canvas and paper, the art of painting 
on those surfaces is so nearly allied to painting or decorating clay that 
it would hâve involved no invention to transfer the use of the atomizer 
from one art to the other. This princlple was applied in Frederick R. 
Stearns & Co. v. Eussell, 54 U. S. App. 591, 29 C. 0. A. 121, and 85 Fed. 
218, and Steiner Fire Extinguisher Co. v. City of Adrian, 16 U. S. App. 
409, 8 C. C. A. 44, and 59 Fed. 132, décisions by the circuit court of ap- 
peals of this circuit, and in the cases cited in those décisions. It is 
hardly correct to say that painting on clay is an art distinct from paint 
ing on other surfaces, so far as the mechanical method of applying the 
color is eoncerned. Walkup's patent was for the means of applying 
pigments to ail kinds of surfaces, and the use of the atomizer to apply 
pigments to clay only is a case "of applying what was on its face ex- 
pressly intended for ail arts to a spécial art for which it was peculiarly 
adapted." Palmer v. Manufacturing Co., 84 Fed. 454, 457. It is doubt- 
less true that part of the artistic excellence of the Eookwood Pottery 
ware is due to the délicate shading and blending of colors produced by 
the use of the atomizer in distributing the slips. Under the circum- 
stances, however, I do not see that this reflects on the question of the 
novelty of Miss Fry's improvement. 

It appears from the évidence that Miss Fry flrst used an atomizer 
upon clay in her work as designer in the Eookwood Pottery, and that its 
success as a means of applying color was there developed with the ma- 
terials and appliances of the Eookwood Pottery. She does not seem 
to hâve thought that she had invented or discovered anything patent- 
able in the use of the atomizer for this purpose until Mr. Taylor, man- 
ager of the Eookwood Pottery, nearly two years after she began using 
it, and after she had left the employ of that pottery, wrote to her, and 
suggested that she take out a patent for the process. In the course of 
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the correspondence he eaid that it was doubtfal whether the process 
was patentable in view of the Walkup patent, but that, if it could be 
obtained, it wonld be useful for the pottery to hold such a patent as 
an obstacle to dishonorable compétition by former employés, f rom which 
the pottery had already suffered. He proposed, on behalf of the pot- 
tery, to pay ail the expenses of procuring the patent. Miss Fry, be- 
cause of her gratitude to Mrs. Storer, then the owner of the pottery, 
professed entire willingness to hâve the process patented, and to let 
the pottery hâve it, if she could be permitted to use the process herself. 
When, hovyever, subsequently, Miss Fry was asked to sign the applica- 
tion for the patent, and a paper assigning her interest in the improve- 
ment for a nominal considération to Mr. Taylor for the pottery, she de- 
clined to do so, and soon after applied for a patent through counsel em- 
ployed by her in New York. Correspondence ensued, in which there 
was some discussion as to what would be a fair considération for the as- 
signment to the pottery of such an interest in the patent as would give 
it the right to exclude its competitors from using the process, but the 
parties were unable to reach an agreement. Miss Fry did not in any 
of the letters express a wish or claim that the pottery should pay for its 
own use of the process. There is nothing in ail of this to estop Mr. 
Taylor or the Eookwood Pottery from impeaching the validity of the 
patent issued to Miss Fry, though there is much upon which it might 
be claimed, had the question been properly made in the pleadings, and 
were the patent a valid one, that a license from Miss Fry to the Eook- 
wood Pottery to use her patented process must be implied. Solomons 
V. U. S., 137 U. S. 342, 346, 11 Sup. Ct. 88; McOlurg v. Kingsland, 1 
How. 202; Lane & Bodley Co. v. Locke, 150 U. S. 193, 14 Sup. Ct. 78; 
McAleer v. U. S., 150 U. S. 424, 14 Sup. Ct. 160. The bill is dismissed. 



KING et al. V. ANDERSON et al. 

(Circuit Court, S. D. New York. December 5, 1898.) 

1. Patents— Patbntability— Substitution of Materials. 

Liquid or pasty materials used to restraln the too-rapld setting of 
plaster of Paris being old, and tlie use of powdered marble in a dry state 
being also linown, held, tliat it involved patentable invention to substitute 
for thèse materials hydrate of lime in a dry state, to be mixed with the 
dry plaster of Paris; the différence between the résulta aceomplished 
being that between a partial and complète success. 

3. SAME— iNFRIÎiGBMENT. 

Infringement is a tort, which must be proved, and cannot rest wholly 
on conjecture and inference. The fact that a défendant occupied the 
same office as another whose Infringement is proved is Insufficient 
3. Same — Compound to Rbstkain the Sbttins dp Plaster. 

The King patent, 'No. 397,296, for an Improvement in compounds to re» 
strain the setting of plaster, helê not antlcipated, valid, and Inf ringed. 

This is a suit in equity by J. Berre King and George R. King against 
B. Napier Anderson and Enos A. Bronson for infringement of a patent. 
Charles E. Mitchell, for complainants. 
A. Bell Malcomson and Cari A. De Gersdorff, for defendanta 
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COXE, District Judge. This is an equity suit for the infringement 
of letters patent, No. 397,296, granted to George R. King, February 
5, 1889, for an improvement in compounds to restrain the setting of 
plaster. The patent is now owned by complainants. The spécifica- 
tion points ont that it is very désirable to restrain the natural tendency 
of plaster of Paris and similar materials to set too quickly. To ac- 
complish this resuit the patentée grinds dry hydrated lime to a pow- 
der and mixes it with the restraining substance — preferably glue — dis- 
solved in water, thus forming a pasty mass. For ordinary purposes 
four pounds of glue may be dissolved in a pailful of water, but more 
or less of the restraining material may be used according to the désire 
to make the product strong or weak. The pasty mass is dried and be- 
comes a dry cake or crust-like substance, which, on being ground, pro- 
duces the powdered "restrainer" ready for use. It is used by being 
added to the plaster or like material in any desired quantity, The 
patent con tains two claims which are as follows: 

"(1) The above-described composition of matter, composed, essentially, of 
animal gelatinous or vegetable glutlnous matter and hydrated lime, sub- 
stantially as set forth. (2) The above-described composition of matter, 
composed, essentially, of animal gelatinous or vegetable glutinous matter and 
hydrated lime combined and redueed to a finely divided condition, substan- 
tially as set forth." 

In brief, the claims cover the dry product obtained by mixing pulver- 
ized hydrated lime with dissolved glue. The flrst claim covers the 
product in any form, the second when redueed to a powder. 

The défenses are anticipation, lack of patentable novelty and failure 
to prove infringement. 

It is asserted that, prior to the patent, walls covered with plaster, 
composed of calcined gypsum and water, would "set" and harden within 
a few minutes after the water was added, thus preventing further and 
necessary manipulation by the mason. The inconvenience of this quick 
setting action of the plaster had long been recognized and for many 
years the attention of those skilled in the art had been directed to 
the discovery of some means to prevent it. It will avoid confusion 
if it be constantly borne in mind that the claims do not cover a process 
but a product consisting of a dry crust-like or powdered compound 
capable of being mixed with powdered plaster of Paris, also in a dry 
state, so that the plaster can be used from the "scratch" coat to the 
finishing coat of walls and ceilings. Was this product found in the 
prior art? A statement of what was known before may be sum- 
marized as follows: 

First. The use of glue as a restrainer was familiar to masons and 
had been so used in varions combinations. "Lime putty," made of 
slaked lime and water, was formed in a ring on the mortar board. 
Into this ring water was poured and also a small quantity of strong 
glue solution forming a miniature pond. The plaster of Paris was then 
added by being gradually stirred into the water of the pond, until ail 
the ingrédients, including the lime putty, became a plastic mass ready 
for use. This method of restraining the rapid setting of plaster by 
means of hydrated lime and glue thus combined was used long prior 
to the patent and is successfuUy used at the présent time. 
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Second. In AprU, 1883, a patent was granted to Joël H. Sharpless 
for a "lime-wash for coating buildings." Tbe object of the patentée 
was to proTlde a cheap wash of any desired color for buildings and 
fences, one tbat is ready for use by adding a small quantity of water 
and one tbat will not scale or rub ofE. The claim is for "a plastic com- 
position, for lime-washes consisting of pulverized lime and baving 
mixed therewith glue and coloring matter." This compound is pre- 
served in a pasty condition by being hermetically sealed in cans. When 
used it is taken f rom the cans and converted into a paint or wash by the 
addition of water. "This solution of glue," says the patent, "acts as 
a binder and causes the wash to adhère firmly to the building; while 
at the same time it imparts a slight gloss to the wash and prevents the 
same from scaling or rubbing off." In short, the patentée had in view 
an improved whitewash. 

Third. Two years after the Sharpless patent. April, 1885, a patent 
was granted to George L. Gregory for a plaster compound to be used 
for "brown-coat" work. The patentée had in mind several existing 
disadvantages which his compound was intended to cure, among them 
"too rapid setting." He says, 

"To overcome thèse disadvantages I add Urne and haïr to the ground and 
calcined gypsum, and to retard the setting of the compound I use a smaller 
amount of common glue • * • than has been found necessary In other 
plaster compounds In whlch gypsum • ♦ * is an ingrédient" 

The lime and glue are placed in a box and reduced, by water being 
added, to the consistency of sweet milk. The wet and washed hair is 
then added and thoroughly mixed with liquid glue and lime. Next sand 
is placed in a box, the desired proportion of ground and calcined gyp- 
sum is added and the two are mixed in a dry condition. The lime- 
glue-hair liquid is then added with water sufScient to make the com- 
pound of the consistency of plastering mortar. The lime is used to 
facilitate an even mixing and make a compound on which a flnishing 
coat can easily be put. The claims are two, covering the process and 
the product. The latter is described as "a partially-liquid compound 
for a foundation coat of plastering." 

Fourth. In August, 1887, a patent was granted to George R. King, 
the patentée of the patent in suit, for a compound to restrain the set- 
ting of plaster. Hère was the genesis of the dry restrainer. The 
spécification describes a process very similar to that of the patent in 
suit. It says, 

"I take any stone or stone-Uke material— such as marble, chalk, plaster, 
or the like (preferably white marble)— and I powder it so that it will pass 
through, say, a No. 16 boltlng cloth." 

The stone powder is mixed with glue water to form a pasty mass 
which is dried, the resuit being a comparatively hard stone-like mass 
which is subsequently reduced to powder and produces the restrainer 
ready for use. The patent contains four claims, the first three cover- 
ing the process and the last covering the product. The fourth claim 
is as follows: 

"As a new article of manufacture, a restrainer, substantially as herein de- 
scribed, consisting of glue and ground stone, combined in the manner set 
forth." 



KING V. ANDERSON, 603 

Thèse are substantially ail of the références relied on to invalidate 
the complainants' patent. 

It will be noted at the outset that King was the first to produce a 
restrainer in the form of a dry powder to be mixed with dry plaster 
of Paris. He iirst evolved the idea in the 1887 patent and afterwards 
improved and perfected it in the patent at bar. Prior to this the re- 
strainer had been in a liquid or pasty form. It is clear that Sharpless 
in producing his improved whitewash was working on différent lines 
and intended to accomplish entirely différent results. He used glue 
uot as a restrainer but as a binder and to add a gloss to his paint. He 
was not dealing with plaster and was not vexed with its propensity to 
set too quickly. His hermetically sealed paste was never used as a 
retarder and it is by no means clear that it could be so used with any 
hope of practical success. It is argued by the défendants that if more 
glue were added and the paste allowed to dry it would be the product 
of the King patent. ïhe présence of the "if" destroys the argument. 
But assuming that the Sharpless paste was capable of being used as a 
restrainer there was still room for patentability in the transformation 
to a dry powder. In Electrical Accumulator Co. v. Julien Electric Co., 
38 Fed. 117, the prior art showed that the active layer had been applied 
to the électrodes of secondary batteries in the form of a fine dry pow- 
der. The patent was for an électrode to which the active layer was 
applied in the form "of a paint, paste, or cément." Invention of a high 
order was found to réside in the improved method. Reverse the situ- 
ation hère. If it be invention to substitute paste for powder in the 
Julien Case why is it not invention to substitute powder for paste in 
the présent case? The improvement, considering the limitations of 
the plasterer's art, is quite as marked. No one thought of the change 
prior to King, and that it produces better results, for many purposes, 
is clearly established by the proof. Gregory's compound, too, was in 
a partially liquid state and was intended only for the "brown" or 
foundation coat. It contains six ingrédients, namely, ground and 
calcined gypsum, sand, fresh-slaked lime, hair, water and glue. Surely 
this is not the material of the patent in suit. No one prétends that 
the Gregory compound, if made for the first time to-day, would infringe 
the claims of King's patent; and it is thought that there is nothing 
in the Gregory patent to suggest to the skilled artisan the dry product 
of King. Gregory, probably, produced a satisfactory "brown" coat 
with glue as a restrainer. This had been done many times by others 
employing methods diflfering from his in some essential and several 
nonessential features, but neither Gregory nor any one else had in 
mind a dry crust-like or powdered retainer capable of being mixed dry 
and used at any time. 

If the controversy ended hère there can be little doubt that the 
complainants should succeed. The vital point in the case, in the opin- 
ion of the court, is the one suggested at the argument, whether in 
riew of the King patent of 1887, there was room for the King patent 
of 1889? A fair statement of the former patent is that its product 
is the same as that of the latter with the exception that hydrated lime 
is substituted for powdered marble or other similar material. Pow- 
dered marble produces a hard stoue-like mass; hydrated lime produces 
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a friable, crust-like cake, which submits readily to the action of water 
and can be pulverized with the greatest ease. A restrainer thus made 
is better calculated to mis evenly with the plaster and its action ia 
more uniform, prompt and reliable. la short, the différence between 
the composition of the two patents seems to be the différence between 
a partial and a complète success. The commercial and practical ad- 
Tantage of the 1889 product is proved by the testimony of masons and 
builders and its large and constantly increasing sales. It is hardly 
too much to say that it was the first actual commercial success. The 
resuit may not hâve been broadly new, but that it is a better resuit 
produced in a better way is beyorid question. It is true that a harsh 
interprétation of the 1887 patent can convert it into an anticipation, 
but there is no imperative reason for this illiberalism. If such an 
interprétation be sanctioned by the court the patentée wiU be impaled 
upon a Sharp construction of heedlessly selected words and destroyed by 
his own verbiage — the Actaeon of the patent law. If it can be avoided, 
this should not be. It is plain that it is the use of hydrated lime 
which makes the restrainer successful; it is plain that its use had not 
occurred to the patentée in 1887, for if it had he would hâve used it in 
préférence to the comparatively worthless pulverized stone. The ex- 
pression "stone-like material" may include hydrated lime, but not neces- 
sarily so; indeed, it is a strained construction to include within the 
term "stone-like" the soft, amorphous, artificial substance with which 
the later patent deals. "Limestone" would be within the earlier pat- 
ent, "lime" might be, but "hydrated lime" cannot be found there unless 
the patent is seen through unfriendly eyes. The direction to use white 
marble does not suggest the use of hydrated lime any more than a di- 
rection to use wood suggests the use of ashes. Hydrated lime is, 
indeed, one step further removed from marble than ashes is from wood. 
The improvement over the earlier patent is marked, and even though 
it be an improvement only, so that the 1889 restrainer infringes the 
1887 patent, there is still room for invention. Cantrell v. Wallick, 117 
U. S. 689, 6 Sup. et. 970. The finding of a material which produces 
a new or itnproved resuit, even though found by a process of exclusion, 
may support a patent. Celluloïd Mfg. Ck). v. American Zylonite Co., 
35 Ped. 301. That the mère substitution of one material for another 
having the same gênerai characteristics, is not invention has been 
afflrmed by the suprême court in a long séries of authorities from 
Hotchkiss V. Greenwood, 11 How. 248, to Brown v. District of Colum- 
bia, 130 U. S. 87, 9 Sup. Ct. 437. It will be found, however, on analy- 
sis, that they ail deal with substitutions which were simple and ob- 
vious, involving no novelty in construction or anything substantially 
new in the resulting product. In each case the adaptability of the 
substituted material to do the work of the old material was apparent 
to the most inexperienced tyro; for example, iron for wood in a wagon 
reach, wood for métal or gutta-percha in chair seata, etc. On the 
other hand, the courts hâve said with the same unanimity that inven- 
tion is involved where the substituted material possessed new and, 
theretofore, unknown properties which produce better results and save 
time, labor and money. In Celluloïd Mfg. Co. v. Frederick Crâne 
Chemical Co., 36 Fed. 110, Mr. Justice Bradley says, 
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"There is no rule of law that the substitution of one material for another 
l8 not patentable. In processes of manufacture, and In compositions of mat- 
ter, such a substitution often eflfects material changes in the resuit elther 
as to the produet or the expense." 

In Smith v. Vulcanite Co., 93 Ù. S. 486, the court, at page 494, say, 
of the invention, 

"It is évident that thls is mueh more than employing hard rubber to perform 
the functions that had been performed by other materials, such as gold, sllver, 
tin, platinum, or gutta-percha. A new produet was the resuit, dlfïeriag f rom 
ail that had preceded it, not merely in degree of usefulness and excellence, 
but differing in kind, havlng new uses and properties. • * * We cannot 
resist the conviction that devising and forming such a manufacture by such 
a process and of such materials was invention. More was needed for It than 
simply mechanlcal judgment and good taste. • • * The case of Hotchkiss 
V. Greenwood, 11 How. 248, does not décide that no use of one material in 
lieu of another in the formation of a manufacture can, in any case, amount 
to invention, or be the subject of a patent. If such a substitution involves 
a new mode of construction, or develops new uses and properties of the article 
formed, It may amount to invention. * • • The resuit may be the pro- 
duction of an analogous but substantially différent manufacture. * • * 
If the resuit of the substitution was a new, a better, or a cheaper article, 
the introduction of the substituted material into an old process was patenta- 
ble as an invention. * * * Thèse cases rest on the fact that a superior 
produet has been the resuit of the substitution,— a profluct that has new capa- 
bilities and that performs new functions." 

To the same effect are Magowan v. Packing Co., 141 U. S. 332, 12 
Sup. et. 71; Wood-Finishing Co. v. Hooper, 5 FeA 63; Dalton v. 
Nelson, 13 Blatchf. 357, Fed. Cas. No. 3,549; Potts v. Creager, 155 
U. S. 597, 15 Sup. et. 194; Edison Electric Light Co. v. United States 
Electric nghting Co., 3 C. C. A. 83, 52 Fed. 300; Perkins v. Lumber 
Co., 51 Fed. 286, 291. 

As to the défendant Bronson infringement is established beyond a 
serions doubt. He was dealing in a restrainer having ail the "charac- 
teristics of the patented material. A sample of this restrainer was 
obtained at the defendant's place of business together with a circular 
evidently prepared by him. This circular has Bronson's name printed 
thereon as manager of the "Peerless Kestrainer Works," and enumer- 
ates the merits of the restrainer which he offers to the public. The 
circular was "dictated by E. A. B." The sample was in the form of 
a dry powder, and when analyzed was found to contain the ingrédi- 
ents of the patented produet. That it contained other nonessential 
ingrédients is immaterial. 

Eegarding the défendant Andersen the proof of infringement is 
whoUy insufScient. Bronson occupied Anderson's office at No. 63 
Fifth avenue, and the latter at one time went so far as to investigate 
the value of the restrainer with a view to placing his son in the busi- 
ness. The report of the plasterer with whom he consulted being ad- 
verse to the plan, it was abandoned and his interest in the matter 
ceased, except that he helped Bronson to prépare a circular and assisted 
him in writing a few letters. Infringement is predicated solely of thèse 
acts. Proof that Anderson either made, used or sold the "Peerless 
Eestrainer" is whoUy absent. The argument for the complainants is 
based upon suspicion and inferences drawn from the fact that the two 
défendants occupied the same office. But infringement is a tort which 
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must be proved, it cannot rest wholly on conjecture. Electric Light 
Go. T. Kaelber, 76 Fed. 804. One may occupy the same room, or, in- 
deed the same bed, with an infringer, and yet not be guilty of infringe- 
ment. Infringement is not contagions. As to Anderson the bill must 
be dismissed, and as no good reason is discovered for making him a 
défendant it must be dismissed with costs. 

ïhe complainants are entitled to a decree for an injunction and an ac- 
counting against the défendant Bronson, with costs. 



THE DEL NOETB. 

(District Court, D. Washington, N. D. November 29, 189B.) 

L Maritime Liens— Statb Statute— Wokk ob Materials Fuknishkd Char- 

TERER. 

The effect of the statute of Washington (2 Ballinger's Ann. Codes & St. 
§ 5953; 1 HUl's Code, § 1678) whlch makes every contractor, subcoutractor, 
builder, or person having charge In whole or In part of the construction, 
altération, repalr, or equipment of a vessel an agent of the owner for 
the purpose of contracting debts on the crédit of the vessel, Is to relieve 
persons who extend crédit for work doue or materlal fumished in that 
state for the altération, repair, or equipment of a vessel, at the instance 
of a charterer having possession, from the necessity of making inquiry 
as to thé authority glven by the charter party; and, unless they hâve 
aetual knowledge of Its provisions, their rlght to hold the vessel liable is 
not affected thereby. 
2. Same— Validitt of State Statute— Vkssbls Enqaged in Interstate or 
foueign commekce. 

Local statutes subjecting vessels to liens for debts contracted in equip- 
ping and fitting them for service are not regarded as amendments of the 
gênerai maritime law, and, in the absence of législation by congress estab- 
lishing a uniform rule, are upheld as applied to vessels engaged in Inter- 
state or foreign commerce, and owned in other states, as being in aid of 
commerce, by enabling such vessels to obtain crédit for neeessaries when 
away from their home port 

John E. Humphries, for libelants. 
li G. Gilman, for claimant. 

Clarence S. Preston, J. H. Powell, 0. E. Remsberg, and J. B. Met- 
calf, for interveners. 

HANFOED, District Judge. The steamship Del Norte, of San Fran- 
cisco, having been chartered by her owner, a corporation of California, 
to the Seattle & Alaslia Transportation Company, a corporation of the 
state of Washington, was brought to Seattle to engage in the transpor- 
tation of passengers and freight between Seattle and ports in Alaska; 
and, while at Seattle, the charterer caused additional structures of a 
temporary character to be put on her deck, so as to fit the vessel for 
carrying live stock, and furnish additional accommodations for passen- 
gers, and purchased supplies and materials necessary for the equipment 
of the vessel. The bills for said supplies, materials, and work hâve not 
been paid, and thèse suits are being prosecuted in rem by the suppliera, 
material men, and workmen, to enforce liens against the vessel which 
they elaim for the amounts due to them respectively. The crew of the 
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vessel hâve also filed intervening libels for tlieir wages earned in operat- 
ing the vessel while she was under charter, as aforesaid. 

I flnd no défense to the claims for wages of the members of the crew, 
and I therefore award to them the amounts shown by the pay roU intro- 
duced in évidence. 

The liens claimed by the other creditors hâve no basis to rest upon in 
the gênerai maritime law, for the reason that there is no express con- 
tract by which the owner of the vessel ag^eed that crédit should be 
given to the ship, and, except repairs amounting in value to only a few 
dollars, the master of the vessel did not authorize or consent to the 
pledging of the vessel as security for thèse debts. The claims, however, 
are founded upon a statute of this state, which provides as follows: 

"Ail steamers, vessels, and boats, thelr tackle, apparel and f urniture, are 
liable: (1) For services rendered on board at the request of or ou contract 
with tlieir respective owners, masters, agents, or consignées; (2) for supplies 
f urnished in this state for their use, at the request of their respective owners, 
masters, agents, or consignées; (3) for worb done or material f urnished in 
this state, for their oonstniction, repair, or equipment, at the request of their 
respective oxoners, masters, agents^ consignées, eontractors, sub-contractors, or 
other person or pei'sons having charge in whole or in part of their construc- 
tion, altération, repair, or equipment; and every contractor, swb-contractor, 
builder, or person having charge, either in whole or in part, of the construction, 
altération, repair, or equipment of any vessel shall be held to be the agent of 
the owner, for the purposes of this chapter." 2 Ballinger's Ann. Codes & St. § 
5953 (1 Hill's Code, § 1678.) 

It is expressly provided in the charter party that the charterer should 
pay ail expenses incident to the opération of the vessel while in its serv- 
ice. I am unable to flnd from tlio évidence that the creditors knew of 
this condition in the charter party; but the owner, in resisting thèse 
claims, insists that, if they had exercised ordinary care and prudence as 
business men, they could bave obtained true information as to the own- 
ership of the vessel, and the terms and conditions under which the 
charterer obtained possession of her, and that the knowledge of want 
of authority in the charterer to incur debts upon the crédit of the vessel 
with which they are legally chargeable precludes them from asserting 
liens upon the vessel. 

In July, 1881, the suprême court of Washington territory gave its 
décision in the case of The Daisy, 2 Wash. T. 76, 3 Pac. 616, holding 
that the territorial statute then in force (Laws 1877, p. 216) did not give 
a lien for machinery put into a steamer at the request of a contractor; 
and, to cure what was considered to be a defect in the law, the législa- 
ture, at the session held in the winter of 1881, revised and amended 
the lien law. The amendment, so far as it is material to be now con- 
sidered, consists in the addition, to the section above quoted, of the part 
which is printed in italics. The amendment is important, for, in view 
of the décision in the Daisy Case, it is manifest that the législature in- 
tended to make a radical change in the law. As amended, the statute 
makes every contractor, subcontractor, builder, or person having charge, 
either in whole or in part, of the construction, altération, repair, or 
equipment of any vessel, an agent of the owner for the purpose of con- 
tracting debts upon the crédit of the vessel. The évident intent was 
to protect merchants and mechanics who should thereaf ter extend crédit 
to vessels for supplies, repairs, and equipments, against technical de- 
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fenses on the part of owners who permit others to be in charge of the 
equipment or repairing of their vessels. The efCect of the law is to 
relieve this class of creditors from the necessity of making particular in- 
quiry as to the position or authority of persons having possession of 
vessels, and in charge of their equipment or of repairs being made there- 
on. The charter party was not made accessible to the public by being 
flled or recorded in any public office, and there is no évidence in the 
case tending to prove that the owner made any endeavor to apprise the 
public or thèse creditors of the existence of any agreement by which 
creditors would be deprived of the right which the statute gives to re- 
gard the charterer as agent of the owner while having charge of the 
equipment of the vessel and her préparation for a voyage. 

I fully assent to the doctrine laid down in the décision of the sapreme 
court in the case of The Kate, 164 U. S. 458-471, 17 Sup. Ct. 135. I 
understand the ruie given in that décision to be that a statute similar 
to the one under considération, when reasonably construed, "does not 
assume to give a lien where supplies are furnished to a foreign vessel 
upon the order of the charterer, with knowledge upon the part of the 
person or corporation furnishing them that the charterer does not rep- 
resent the owner, but, by the contraet with them, has undertaken to 
furnish such supplies at his own cost." But in this case the évidence 
fails to show that the creditors did hâve actual knowledge of such an 
agreement on the part of the charterer; and, for the reasons above 
stated, I hold that they were not bound to make inquiries, and therefore 
are not chargeable with constructive notice of the conditions of the 
agreement under which the charterer obtained possession of the vessel. 

The owner dénies the power of the législature to subject vessels 
which are instruments of Interstate and foreign commerce, and owned 
by nonresidents of the state, to liability and burdens more onerous than 
the gênerai maritime law imposes. After due délibération and weigh- 
ing the arguments and authorities cited, I hâve reached the conclusion 
that the statute itself does not admit of discrimination, in the sensé that 
its application is to be limited to domestic vessels, and no provision of 
the constitution of the United States or the constitution of the state of 
Washington prohibits the exercise of législative power to the extent of 
subjecting vessels, even while engagea in Interstate and foreign trade, 
to liens as security for debts contracted by a person in charge for sup- 
plies and materials furnished to them, and work done necessary to 
equip and prépare them for service. The ruIe is gênerai that questions 
as to the validity of contracts, and the interprétation to be given to 
them, must be determined according to the lex loci contractus; and this 
is applied in commercial transactions as well as in ail matters of dealing 
between individuals residing in différent states. Although the su- 
prême court of the United States appears, by its décision in the case of 
The Kate, to hâve avoided discussion of this question, the tendency of 
its décisions has been to uphold the statutes of the diiïerent states 
creating liens upon ships and vessels, for the security of creditors who 
furnish supplies and materials and do work upon them, and has en- 
couragea such législation by enforcing liens so created in ail cases within 
the admiralty jurisdiction of fédéral courts. Local statutes, subjecting 
vessels to liens for the amount of unpaid bills contracted in equipping 
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and fltting them for service, hâve not been regarded as amendmentB of 
the gênerai maritime law, but as strictly local laws, valid only so long 
as the congress of the United States shall refrain from exercising its 
power to enact a gênerai law establishing a uniform rule throughout 
the whole country. The Lottawanna, 21 Wall. 558-563. Laws which 
enable vessels to obtain crédit for necessaries when away from their 
home ports bave always been considered as being favorable to com- 
merce. 

In The St. Jago de Cuba, 9 Wheat. 409-416, Mr. Justice Johnson, 
speaking of the lien of material men and other implied liens under 
maritime contracts, said: 

"ïhe whole object of giving admiralty process and priority of payment to 
piivileged creditors is to furnish wings and legs to the vessel, to get back 
for the benefit of ail concerned; that is, to complète her. voyage." 

The idea that a state law made to secure payment to its citizens of 
what is due to them for supplies furnished to and work npon foreign 
ships, in outfitting and preparing them for intended voyages, can be 
an unreasonable burden laid upon commerce, is contrary to the views 
which bave heretofore governed the décisions of the courts in this coun- 
try generally. The owner who lets his ship to be taken by a charterer 
away from her home port cannot reasonably complain if the vessel is 
held for nonpayment of her expenses. He knows what may happen 
to a ship in a foreign port, and he may protect himself against loss by 
exacting indemnity before giving possession to the charterer. That is 
just what the owner of the Del Norte did, for I find attached to the char- 
ter party which the claimant introduced in évidence a "Contract of Guar- 
anty," in which the individuals who signed it promised and agreed 
that the Seattle & Alaska Transportation Company "will keep and per- 
form ail the covenants and conditions thereof on its part to be kept 
and performed on its behalf ; and, should default be made in the pay- 
ment of said several amounts, we will forthwith pay the same on de- 
mand, and will further pay to the said party of the first part any and ail 
damages it may sustain by reason of the failure of said party of the sec- 
ond part to keep and perform any of said covenants and conditions. It 
being the intent and purpose of this guaranty to indemnify and save 
harmless the said party of the first part from any and ail damages 
which it may sustain should said party of the second part make default 
in any of its undertakings, covenants, or agreements in said charter 
contained." The claimant acted prudently in taking this indemnity con- 
tract, and it does not appear to me that there is any merit in the argu- 
ment advaneed that the construction which I hâve given to the lien law 
of this state enables charterers to conspire with merchants and others 
to swindle shipowners by the création of liens. 

The amount of the bills is disputed, but they are supported by testi- 
mony, and there is no évidence on the part of the claimant to impeach 
them, except in the case of the intervener Percy G. Copp. Upon his 
own showing, I think that, after deducting crédits, the sum of |200 is 
the most that can be fairly awarded as the balance due to said inter- 
vener. That amount, and half costs, will be decreed in his favor, and 
each of the other interveners and libelants will recover the amounts 
sued for. 
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THE E. V. McCATJLLET. 

THE IVANHOE. 

(Circuit Court of Appeals, Thlrd Circuit. December 2, 1898.) 

1. TowASK— Loss OF Tow— Nkgligence of Ttra— Eeliance on Wkathkr Sio- 

NALS. 

The captalns of tugs who remaJned In harbor wlth thelr tow durîng a 
gtorm lasting several days were not négligent in relying on the govern- 
ment -weather signais, and puttlng to sea after the storm had abated and 
the signais had be«n changed to indicate falr weather and favorable 
wlnds, merely because the wlnd had "backed around" from the northeast 
to west of north. 

8. ËAME— Iksdfficiknct of Ha-wskr. 

Tugs engaged In towlng a dock at sea cannot be held llable for Its loss 
during a storm, on the ground of the Insufflclent strength of the hawser 
used, where It appears the loss Is In no way attrlbutable thereto. 

Appeal from the District Court of the tlnited States for the Eastern 
District of Pennsylvania. 

This was a libel by Kilatt Bros, against the tugs E. V. McCauIIey and 
Ivanhoe for the loss of a tow. The district court dismissed the libel 
(84 Ped. 500), and the libelants appeal. 

Edward F. Pugh and Henry Flanders, for appellants. 
John F. Lewis, for appellee. 

Before ACaSESON and DALLAS, Circuit Judges, and KIEKPAT- 
mCK, District Judge. 

KIRKPATKICK, District Judge. The tugboats E. V. McCaulley 
and Ivanhoe were employed to tow a dock belonging to the libelants 
from the port of New York to Philadelphia. The dock was to be 
prepared for the voyage by the owners, and when ready the tugs were 
to f urnish the necessary hawser for the towing, and start upon the voy- 
age at the first favorable opportunity. The tugs reached New York 
on Monday, October 28th. On the following day an easterly storm 
set in, which continued until early Friday morning, when the weather 
cleared and the wind went to the northwest. About 11 o'clock Friday 
morning the tugs started with the dock in tow, and on Saturday, about 
10 .o'clock In the morning, when off Barnegat light, the dock was lost 
in a storm. The charge of the libelants is that the tugs are responsible 
for the loss, because it was entirely due to their carelessness or négli- 
gent conduct. Three charges of négligence are urged upon our con- 
sidération, — the first relates to the commencement of the voyage, the 
second to its continuance, and the third to the improper means employed 
to do the towing. 

As to the flrst charge, the libelants say that the tugs were guilty of 
négligence in taking the dock outside of the shelter of Sandy Hook 
when they did, because the indications at that time were that the 
weather was not "settled," and a récurrence of the storm was probable 
before the tow could reach its destination. In support of this alléga- 
tion they offer the testimony of Mr. GriflBn, who says that the wind on 
Friday morning "backed around" from northeast to northwest, and 
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cite the case of The Vandercook, 65 Fed. 251, as an authority to estab- 
lish the rule that this is an indication ol the temporary nature of good 
weather. True it is that the court did say that, from the évidence 
produced in that case, it appeared "that when the wind backs from the 
northeast to westward of north it is likely to return to the eastward 
before many hours," but the Vandercook was held to be in fault, not 
from this circumstance alone, but because, before the start had been 
made, the wind was blowing from the eastward, and because other cap- 
tains similarly situated with tows did not consider it a prudent thing 
to do. The évidence in the case at bar is that on Priday morning, 
when the tugs started with the dock, the weather had cleared, the sea 
was smooth, and the wind was blowing gently from the northeast. 
When the tugs and dock reached Sandy Hook, between 2 and 3 o'clock 
Friday afternoon, it was observed that the govemment weather signais 
had been changea; those predicting fair weather and winds favorable 
for vessels to leave port having been substituted for those telling of the 
probable continuance of the storm. Many vessels which had sought 
shelter in Princes Bay had proceeded or were proceeding upon their 
voyages, because, as the masters who were called as witnesses testifled, 
they believed the storm had spent itself. Under thèse circumstances, 
we do not feel justifled in finding the tugs guilty of carelessness, even 
though it be a fact that the wind "backed around" by the northward. 
The captains of the tugs had no interest in putting to sea in the face of 
a storm. They, no doubt, would hâve preferred a safe anchorage in 
the bay to the risk of encountering an easterly storm ofE the notoriously 
dangerous New Jersey coast. They may be presumed to hâve exercised 
their beat judgment, which, when fortifled by that of others in the like 
situation and conflrmed by the prédictions of those whom the govern- 
ment employs to gather information and give to seamen the beneflt of 
their expérience, is sufiBcient to relieve them from the charge of négli- 
gence. It is urged that the prédictions of the govemment officiais of 
the weather bureau are not to be relied upon; that they are so fre- 
quently incorrect as to make them the laughing stock of the observant 
and the weather-wise. It may be that a predicted storm may be dissi- 
pated before reaching its apparent destination, or that one may un- 
announced come from a qnarter where stations of information are few 
or absolutely wanting, but nevertheless we are of the opinion that thèse 
reports furnish the most trustworthy information attainable, and that 
those relying upon them should not be considered négligent or careless, 
as might be those who sufEered in jury despite thèse warnings. 
, The second charge of négligence is that the tugs should hâve "put 
back," and not proceeded upon the voyage, when at sunset the indica- 
tions were that a storm was threatening. The évidence fails to sub- 
stantiate the allégation that at that time there were any such indica- 
tions., It is denied by ail the witnesses whose duty it was to observe 
the signs of the weather and by ail the others called in the case, except 
Mr. GrifSn, who says merely that the sunset "was not a good one." Ail 
the others say that at sunset there were no signs of storm, and that it 
was clear, the wind light and from the westward, the sea smooth, and 
that there was no reason to believe that the favorable weather would 
not continue until they reached the Capes. It was not until about 
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3 o'clock in the morning of Saturday, when off Bamegat, that the wînd 
shifted to the eastwar^ and the sea, in conséquence, began to rise. It 
was then too late to turn back. They were 12 hours from Sandy Hook, 
and it would hâve required twice that time to hâve returned against 
the rising head wind. They were then obligea to keep on their course. 
The only tune a return was practicable was at sunset, and it was not 
then apparently necessary or advisable. 

The third charge is that the tugs were négligent in not f urnishing a 
proper hawser for the towing. Varions witnesses hâve been called 
to testify respecting its sufSeiency. It seenis to us, however, that the 
uhanswerable reply to libelants' contention of unfitness is that they 
hâve not shown that the loss of the dock was in any way attributable 
to the weakness of the hawser. Long before the hawser parted it was 
apparent that the dock could not withstand the violence of the gale. 
Griflan, the libelants' employé, testifled that at daylight he believed 
that the dock was doomed to destruction. He was on the dock, and in 
a position to know its condition. The sides were swaying to and fro, 
and the sea was sweeping through it from end to end. So dangerous 
did he regard the situation that he was unwilling to remain longer on 
the dock, He signaled the tugs to corne to his assistance, and, when 
ît was found that the tug could not approach the dock on account of the 
violence of the waves, Griffln seized a rope thrown to him from the tug, 
lashed it around his body, and cast himself into the sea, preferring to 
take that desperate risk rather than remain upon the sinking dock. 
The hawser held for some time after Griffln left the dock, and until 
about half past 8 in the morning, when, by a sudden strain caused by 
the surging of the vessel, it parted at the bitts of the tug. The same 
high seas which rendered it impossible for the tugs to approach the dock 
to effect Griffln's rescue prevented them from recovering the tow, and 
soon afterwards the dock was broken to pièces by the waves and sunk. 
A careful considération of the évidence satisfies us that the fate of the 
dock would hâve been the same had the hawser held until it would hâve 
been necessary to eut it to prevent the tug from following the dock to 
the bottom of the sea. 

Upon the whole case, we fail to find that any of the charges of négli- 
gence are sustained by the proofs, and we are of the opinion that fîie 
decree of the district court should be affirmed. 
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BUFOED V. KJBRR. 

(Circuit Court of Appeals, Elghth Circuit. November 7, 1898.) 

No. 1,063. 

1. Fbdbbai. Courts— Follo-wino Statk Décisions— Rulb of Propertt. 

Where, by a course of décision in the courts of a state, certain language, 
when used In a deed, wlll, or ottier muniment of title, is held to create a 
certain estate, or to confer certain rights, a rule of property Is thereby es- 
tablished, and the fédéral courts will give to such language the eflect to 
which It is entitled by the local law. 

2. Samb— Construction and Epfbgt of Statb Statuts. 

Where the courts of a state hâve by uniform décision flxed the meaning 
and effect of a state statute relating to estâtes created by deed or will, such 
décision will be followed by the fédéral courts in cases originating in that 
state. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

This was a suit in ejectment to recover the possession of the S. E. V<l of the 
S. B. % of section 33, and an undlvided one-half interest in the S. W. V4, of the 
S. W. Û, of section 34, township 50, range 32, situated In Jackson county, In the 
state of Missouri. The case was submitted to the lower court upon an agreed 
statement of facts, from which It appears: That both parties, John Buford, 
the plaintiS in error, and John A. Kerr, the défendant in error, dérive tltle to 
the lands in controversy from Jacob Johnston, deceased, who died on July 25, 
1S51, seised of said land. That the deceased left, survlvlng hini, six daugh- 
ters, to wit, Mrs. Catherine ^^'oodall, Mrs. Eliza Buford. the mother of the 
plaintifif in error, Mrs. Amanda Castleman, Mary Jane Johnston. Clarinda John- 
Bton, and Julia Ann Johnston, and one son, Gordon P. Johnston. ïhat ail of 
said daughters are now dead, they havlng died in the foUowlng ordef, to wit: 
Clarinda Johnston, unmarried and chlldless, on July 25, 1851; Eliza Buford, 
November 11, 1860; Julia Ann Johnston, on February 14, 1864; Mrs. Amanda 
Castleman, on April 11, 1867; Mary Jane Johnston, on September 30, 1870; 
and Mrs. Catherine Woodall, on May 20, 1889. ITiat, by hls last wlll and 
testament, Jacob Johnston, deceased, devised separate tracts of land to his 
several daughters, the land in dispute in the présent case being a part of that 
which was devised to hls daughters Clarinda .Johnston and Mary Jane John- 
ston, both of whom died leaving no issue. The language employed in mailing 
the devise to Mary Jane Johnston was as foUows: "(7) I will and bequeath 
unto my dear daughter Mary Jane Johnston, and to the heirs of her body, the 
east % of the S. B. %, and the N. W. % of the S. E. %, and the S. E. 14 of the 
N. E. Vi, of section 33, township No. 50, and range No. 32, ail the part of lot 37 
In the town of Independence, by me purchased of Sam'l Weston's estate. 
• « *» ^jjg same language was used in maklng each of the devises to his 
other daughters, including Clarinda, the only diflference being in the tract of 
land thereîn described. In the concluding paragraphs of the will, after the 
aforesaid devises, was found the foUowing clause: "Finally, it is my will and 
désire that should any of my heirs above named die without issue of their 
body, that the property bequeathed to such heir shall be equally divided be- 
tween my then survlving heirs, the same to vest absolutely in them and the 
heirs of their body, except my son, Gordon P. Johnston, who, it is my will, 
shall take his share absolutely himself." John Buford, the plaintiff below, 
and the plaintiff in error hère, is the son of Eliza Buford, and a grandson of 
Jacob Johnston, deceased. He has acquired ail the interest of his brothers 
and sisters, the other children of Eliza Buford. in and to the tracts of land in 
controversy, and he claims title to the same, it being a part of the land devised 
to his aunts Clarinda and Mary Jane Johnston, who died childless, under and 
by virtue of the aforesaid will of his grandfather. John A. Kerr, the défend- 
ant, claims title to the same promises by virtue of adverse possession under 
color of certain partition proceedings among the heirs of Jacob Johnston, de- 
ceased, which took place prlor to the year 1871. He has held open, notorlous, 
90F.-33 
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continuons, and exclusive possession of the property, adverse to ail tlie world, 
since September 14, 1871. The question at issue in this case was Ijefore tbe 
suprême court of Missouri in the year 1894, and was declded by that court 
adversely to the claim preferred by the plaintlff. Brown v. Rogers, 125 Mo. 
392, 28 S. W. 630. The circuit court foUowed the décision of the state suprême 
court, and the judgment below (86 Fed. 97) Is before this court for review 
upon a writ of error sued out by the plaintlff. 

O. A. Lucas (C. F. Moulton, on the brief), for plaintifE in error. 
G-eorge W. Wamer, Ed. E. Yates, M. A. Fyke, and G. Y. Fyke, for 
défendant in error. 

Before SANBOKN and THAYEE, Circuit Judges, and SHIKAS, Dis- 
trict Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The gênerai question to be determined upon this record is whether 
this court is bound by the construction placed upon the will of Jacob 
Johnston, deceased, in Brown v. Eogers, 125 Mo. 392, 28 S. W. 630, or 
may express an independent judgment upon the merits of the contro- 
versy; and the décision of the latter question turns upon the further 
inquiry whether, in construing the language of the will, the suprême 
court of the state acted in accordance with a Une of décisions in that 
state which are sufflcient to establish a rule of property binding upon 
the fédéral courts. It is well settled that the fédéral courts will adopt 
the local law of real property, as ascertained by the décisions of the 
state courts, whether those décisions are grounded upon the construc- 
tion of the statutes of the state, or form a part of its unwritten law. 
Therefore, when it appears that, by a course of décision in the courts of 
a state, certain language found in a deed, will, or other muniment of 
title is there held to create a certain estate, or to confer certain rights, 
the fédéral courts will give to such language the effect to which it is 
entitled by the local law. Jackson v. Chew, 12 Wheat. 153, 167, 168; 
Suydam v. Williamson, 24 How. 427; Bûcher v. Kailroad Co., 125 U. S. 
555, 8 Sup. et. 974; Burgess v. Seligraan, 107 U. S. 20, 33, 2 Sup. Ct. 
10; Swift V. Tyson, 16 Pet. 1; Eoberts v. Lewis, 153 U. S. 367. 14 Sup. 
Ct. 945. 

In the case of Farrar v. Christy's Adm'rs, 24 Mo. 453, decided in 1857, 
a deed was made by one Christy to his two sons, Ejimund and Howard, 
whereby two lots were conveyed by metes and bounds to each son, to be 
held by them respectively and their heirs, forever, upon condition, how- 
ever, that, should either son die without leaving légal heirs of his body, 
the survivor should inherit the whole of the four lots conveyed. It was 
held, in substance, that at common law each son would hâve taken an 
estate tail in the two lots conveyed to him, but that by virtue of the 
opération of a statute abolishing entails, which was enacted in Missouri 
in 1825 (now section 8836, Eev. St Mo. 1889, quoted below), ^ each son 

1 Section 8836: "In cases where by the common or statute law of Engiand 
any person might become seized in tee-tail of any lands by virtue of any devise, 
gift, grant, or other conveyance, or by any other means whatever, such person, 
instead of being seized thereof in fee-tall, shall be deemed and adjudged to be 
and shall become seized thereof for his natural life only; and the remainder 
shall pass in fee simple absolute to the person to whom the estate-tail would, 
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took merely an estate for life in tlie lots conveyed to him, and that each 
son had a remainder in fee in the lots conveyed to his brother, which 
vested immediately upon the exécution of the deed, and was subject to 
be defeated only by the birth of issue to him who held the life estate. 

In the case of Harbison v. Swan, 58 Mo. 147, decided in 1874, the in- 
strument under considération was a will, which contained provisions 
substantially like those found in the will of Jacob Johnston, deceased, 
now under considération. The testator had devised one parcel of land 
to his daughter Harriet, and another parcel to his daughter Juliet, upon 
condition that, if either daughter died without issue, the parcel devised 
to her should vest in the survivor, and that, in the event of the death 
of both without issue, the said parcels of land should vest in the heirs 
of his daughters Mary and Clarissa, to be equally divided among them 
when they became of âge. It was held, foUowing the décision in Farrar 
V. Christy's Adm'rs, supra, that the efleet of the devise was to give to 
each daughter an estate for life in the lands devised to her, and a remain- 
der therein in fee simple to her sister, which remainder was subject to 
be defeated only by the birth of issue to her who held the life estate; 
and that inasmuch as Harriet, one of the devisees, died childless, the 
remainder which vested in her sister Juliet was never devested, but 
descended on the death of Juliet to her heirs, and not to the heirs of 
Harriet. In this latter case the ruie which was applied in Farrar v. 
Christy's Adm'rs, supra, was severely criticised by counsel, and the 
court was asked to ignore it because it tended to defeat the manifest 
intention of the testator. The court adhered, however, to the con- 
struction of the statute abolishing entails, that had been adopted in 
Farrar v. Christy's Adm'rs, saying, in substance, that it was the duty of 
the court to give full effect to the purpose of the statute, even though 
the resuit would be to defeat the purpose of the testator. 

In the case of Thompson v. Craig, 64 Mo. 312, decided in 1876, which 
involved the construction of a will like the one under considération in 
Harbison v. Swan, supra, the same construction of the will was adopted 
that had been approved in the previous cases, and Harbison v. Swan 
and Farrar v. Christy's Adm'rs were cited as controlling authority. 

In Brown v. Eogers, 125 Mo. 392, 399, 28 S. W. 630, the suprême 
court of the state decided, in substance, that the statute of Missouri 
barring entails operated upon the will of Jacob Johnston, deceased, and 
had the effect of vesting a life estate in Clarinda Johnston and Mary 
Jane Johnston to the land respectively devised to them, with remainder 
in fee simple to their respective heirs; that, as both of said devisees 
died without issue, the land devised to them vested absolutely in their 
collatéral heirs as tenants in common, and, after the death of Clarinda 
and Mary Jane Johnston, was clearly subject to partition. It resulted 
from this view that the défendant had a good title by virtue of the 
statute of limitations. The décision was in accordance with the doc- 
trine announced in the three previous cases heretofore cited. We 
think that thèse cases are sufiadent to establish a rule of property which 
the fédéral courts are bound to follow in adjudicating upon the title to 

on the death of the first grantee, devisee or donee In tail, flrst pasa according 
to the course of the common law by virtue of such devise, gift, grant or con- 
veyance." 
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land situated in that state. Moreover, the décisions contaîned an 
exposition of the meaning and effeet of a local statute, from whicli the 
fédéral courts are not authorized to départ in cases originating in that 
state. Travelers' Ins. Co. v. Oswego Tp., 19 TJ. S. App. 321, 7 G. G. A. 
669, and 59 Fed. 58; Eailroad Go, v. Hogan, 27 U. S. App. 184, 11 G. G. 
A. 51, and 63 Fed. 102; McEIvaine v. Brash, 142 U. S. 155, 12 Sup. Ct. 
156; Brown v. Furniture Co., 16 U. S. App. 221, 7 G. G. A. 225, and 58 
Fed. 286. 

It results from thèse views that we are not at liberty to consider and 
détermine upon indépendant investigation whether the will of Jacob 
Johnston, deceased, created an executory devise, and saved the title to 
land in controversy to the pkdntifl in error, as his counsel very earnestly 
contends. We are precluded from entering upon that inquiry by a 
course of décision in the courts of the state, wMch we are constrained 
to hold is conclusive upon the point at issue. The judgment of the 
circuit court is therefore afiûnned. 



BAN JOAQUIN & KING'S RIVEB CANAL & IREIGATION CO. v. 

STANISLAtJS OOUNTX et al. 

(Circuit Court, N. D. Callfornla. May 25, 1898.) 

1. JuRisDioTioN DP Pbdbral COURTS— Fbdebal Questioit— Nbcessitt of Di- 
verse ClTIZBNSEIP. 

Where It afflrmatlvely appears from the allégations of a bill that a féd- 
éral question is dlrectly involved, it is not essential to the jurisdiction of a 
fédéral court that diversity of eitizenshlp between the parties should also 
appear. 
3. Samb— Due Process of Law— State Régulation oe Charges by Irriga- 
tion COMPANT. 

The action of a board of supervisors of a county of Calif ornia, under the 
statute of the state, in flxlng rates to be charged by an irrigation company 
for water furnished to consumers so low that they will not admit of the 
Company earning such compensation as, under the circumstances, is just 
to it and to consumers, deprlves the company of its property wlthout due 
process of law, and of the equal protection of the laws, and a circuit court 
of the United States bas jurisdiction of a suit to restrain the enforcement 
of such rates, where the allégations of the blU, if true, show that their en- 
forcement will reuder It impossible for the complainant to earn a fair divi- 
dend upon the value of Its property actually used in and useful to the 
appropriation and furnishing of such water. 

Bill in equity to enjoin the défendants from enforcing, or attempting 
to enforce, a certain order of the board of supervisors of Stanislaus 
county âxing the rates which the complainant should charge for water 
distributed by it, and to déclare said order null and void. Demurrer 
for want of jurisdiction and of equity. Demurrer overruled. 

Garret W. McEnerney, for complainant. 

G. A. Stonesifer and L. W. Fulkerth, for respondents. 

MOEROW, Circuit Judge. This is a bill in equity to enjoin the de- 
fendants from enforcing, or attempting to enforce, a certain order of the 
board of supervisors of Stanislaus county fixing the rates which the 
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complainant should charge for water distributed by it, and to déclare 
said order null and void. A demurrer is interposed on the grounds of 
want of jurisdiction and want of equity. 

The bill charges, substantially, that the complainant, the San Joaquin 
& King's River Canal & Irrigation Company, is a corporation organ- 
ized and existing under the laws of the state of Oalifornia, and is a citi- 
zen and résident of said state; that it became an incorporation in the 
month of September, 1871, and was incorporated under the act of the 
législature of the state of California entitled "An act to provide for the 
formation of corporations for certain purposes," approved April 14, 1853 
(St. 1853, p. 87), as amended by an act of the législature of the state 
of California entitled "An act to authorize the incorporation of canal 
companies and the construction of canals," approved May 14, 1862 
(St. 1862, p. 540); that the défendant the county of Stanislaus is one 
of the political subdivisions of the state of California, and within the 
Northern district of California; that the board of supervisors of the 
said county of Stanislaus is the governing or législative body of said 
county; that the défendants George W. Toombs, Charles H. Osier, 
James Alfred Davis, Thomas J. Carmichael, and Joseph P. Barnes were 
at ail of the times stated and now are the duly-elected, qualified, and 
acting members of said board; that said défendants are citizens and 
résidents of the state of California and of the Northern district of 
California; that the complainant, for more than 10 years last past, has 
beeu engaged, and is still engagea, in the business of appropriating 
water for irrigation, sale, rental, and distribution for hire, and does now 
and for more than 10 years last past has maintained a canal through the 
counties of Fresno, Merced, and Stanislaus, in the state of California, 
in which it carries its waters, so that the same may be sold and dis- 
tributed to the takers or consumers thereof ; that the complainant did, 
on the Ist day of January, 1896, ever since has, and does now, own and 
use, in the appropriation and furnishing of such water to its customers, 
and the consumers and users thereof, in the three counties aforesaid, 
canals, ditches, flumes, water chutes, and other property, which are 
actually used in and useful to the appropriation and furnishing of such 
water (excluding the right to appropriate the same), which property at 
ail of said times was, and still is, of the reasonable worth and value of 
11,000,000; that the right of appropriation above alleged, of which the 
complainant is the owner, and which it acquired more than 20 years ago, 
and has ever since held and owned, is necessary to enable it to supply 
waters to its customers, and the consumers thereof, through the three 
counties aforesaid, and without said right of appropriation, and the 
waters obtained thereunder, the complainant would be unable to furnish 
said water to its customers, and the consumers thereof, and there is 
no other supply obtainable wherewith to supply such needs; that said 
right of appropriation was at ail of the times herein mentioned, and now 
is, of the reasonable worth and of the fair value of |500,000. Then 
follow aveiments of the rates charged by the complainant on the Ist 
day of January, 1896, and until the adoption of the order which it is 
sought to hâve enjoined; also of its total gross receipts for the period 
of nine years from 1887, to and including 1895, and of its expenses for 
the same period of time. In this connection, it is further alleged that 
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the average gross receipts of the complainant during said nine years 
were |54,734.15 per annum, and the average cost of maintenance of the 
complainant during said period was $22,045.16; that the net returns 
during said nine years upon the value of the property actually and nec- 
essarily used and useful to the appropriation and furnishing of such 
water by the complainants to its customers and the users thereof gen- 
erally, together with the right to appropriate said water, amounted to 
a fraction over 2 per cent, per annum, and never reached 3| per cent, 
per annum, and never amounted to 5 per cent, per annum, upon the 
value of the canals, ditches, flumes, water chutes, and ail other property 
actually used and useful to the appropriation and furnishing of such 
water, exclusive of the value of the right of appropriation; that the 
opérations of the complainant in the conduct and carrying on of its 
business hâve at ail times been characterized by the strictest economy 
and prudence, and the expenses of the maintenance of its property and 
the cost of its opération hâve been the lowest figures at which such 
maintenance could be secured and such opération carried on; that the 
rates charged by the complainant, as alleged, as the priées required by 
it for the sale, rental, and distribution of its water to its customers, 
and to the users thereof, generally, were and are fair and reasonable; 
that in pursuance of a pétition filed in the oiHce of the board of super- 
visera of the county of Stanislaus, state of California, under an act of 
the législature of the state of California approved March 12, 1885 (St. 
1885, p. 95), entitled "An act to regulate and control the sale, rental 
and distribution of appropriated waters in this state, other than in any 
city, city and county or town therein, and to secure the rights of way 
for the conveyance of such water to the places of use," by which péti- 
tion, signed by 25 persons claiming to be inhabitants and taxpayers of 
the said county of Stanislaus, said board of supervisors were petitioned 
to regulate and control the rates of compensation to be coUected by 
the complainant for the sale, rental, and distribution of the waters of 
the complainant to the inhabitants of the said county of Stanislaus, 
said board of supervisors, on June 24, 1896, and the individual défend- 
ants as members of and composing said board, proceeded to and did, in 
pretended compliance with said act of the législature af oresaid, flx cer- 
tain rates to be thereafter charged by the complainant to the users of 
water in the county of Stanislaus. Then foUow averments in which 
the rates charged are set forth, which, as appears from said bill, are 
lower than the rates charged by the complainant at the time said order 
was made. It is further alleged in the bill that, in and by its order flx- 
ing said rates, the said board of supervisors did estimate and flx, as the 
annual reasonable expenses, including the costs of repairs, management, 
and the opération of its works by the complainant, the sum of $22,000 
per annum, the annual and reasonable cost whereof was, is, and will for 
a long time hereafter continue to be, that sum or more; that the rates 
as flxed by the défendants are grossly unfair and unreasonable, and, 
if applied to its whole business, will not yield or net to the complainant 
more than |40,000 gross per annum, or more than l*/5 per cent, upon 
the value of the canals, ditches, flumes, water chutes, and ail other 
property actually used and useful to the appropriation and furnishing 
of such water, exclusive of the value of the right to the appropriation 
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tbereof, and will not yield or net to the complainant IV' per cent, per 
aimum on the value of the canals, ditches, flumes, water chutes, and ail 
other property aetually used in and useful to the appropriation and fur- 
nishing of such. water, together with the value of the right to appro- 
priate such water; that, in fixing said rates as aforesaid, the défendants 
willfully, and in violation of the rights of the complainant, fixed and 
estimated the value of its ditches, flumes, water chutes, and other 
property aetually used in and useful to the appropriation of the appro- 
priated waters of the complainant, at the sum of |337,000 ; that, in mak- 
ing said estimate, the défendants totally excluded and refused to con- 
sider, as one of the items of its property, its right of appropriation, with- 
out which it would be impossible to carry on its said business of selling, 
renting, and distributing such appropriated waters, and did make said 
estimate well knowing that the value of the property of the complain- 
ant, other than the value of its right to appropriate said waters, was far 
in excess of the sum of $750,000, and did, without receiving any évidence 
of the value of said property, and without having any testimony as to 
what its value was, arbitrarily flx and déclare it to be the sum of |337,- 
000, when in truth and in fact it was fully and reasonably worth three 
times that sum, as said individual défendants then and there well knew; 
that the défendants aver, and claim the fact to be, that, under the terms 
of the aforesaid act of the législature referred to, they were not in duty 
bound, or bound at ail, to consider, in flxing the rates to be charged by 
the complainant, the value of its right to appropriate the waters neces- 
sary and required by it to carry on its business of distributing water; 
that there is no reason to believe that the value of complainant's busi- 
ness will or can be increased by reason of the reduced rates fixed and es- 
tablished by the défendants, but complainant, upon information and be- 
lief, avers that if such threatened réduction should be made in its rates 
by the défendants, the same will necessarily resuit in a dépréciation of 
its net receipts, so that the same will not ever amount to or exceed 3 per 
cent, per annum upon the value of its property used and necessarily em- 
ployed in the appropriation, sale, rental, and distribution of its waters in 
the manner hereinbefore alleged; that the act of the législature, under 
which it is claimed and pretended that said rates hâve been flxed and 
established, is in violation of, and répugnant to, the provisions of sec- 
tion 1 of the fourteenth amendment to the constitution of the United 
States, in this: that, by the provisions of said act, it is declared that the 
rates authorized to be fixed and established thereunder shall be flxed 
and established without référence to the value of the right of any per- 
son, corporation, or association to receive compensation for, or a return 
upon, the value of any right by it held or owned to appropriate any 
waters of this state for sale, rental, and distribution to the inhabitants 
thereof ; that, under the rates as fixed by the défendants, the complain- 
ant will not receive a return greater than 2 per cent, per annum upon 
the value of its property, which is grossly unfair and unreasonable; 
that, in flxing said rates so that the same do not afford nor secure to 
the complainant a fair, just, reasonable, or équitable return upon the 
value of its property devoted to the said public use, the défendants hâve 
sought to and will effect a deprivation of the property of the complain- 
ant without due process of law, and will be a déniai to it of the equal 
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protection of the law, under section 1 of article 14 of the amendments to 
the constitution of the United States. The bill then prays for an in- 
junction; that the said order be declared null and void; and that it be 
adjudged and decreed that the complainant is entitled to hâve the rates 
for Bupplying its waters to its customers, and to the users thereof gen- 
erally, so fixed that they will, in the aggregate, afford a reasonable and 
just compensation for the services renderâ, and a fair, just, and équi- 
table return theref or. 

In support of the objection raised by the demurrer to the jurisdic- 
tion of this court, it is urged that it appears, from the allégations of the 
bill, that the complainant and the défendants are citizens of this state, 
and that this is fatal to the jurisdiction of the circuit court. But this 
fact does not deprive the circuit court of jurisdiction, if it appear, from 
the allégations of the bill, that a fédéral question is involved. The 
same objection was made in the case of City Ky. Co. v. Citizens' St. 
Ry. Co., 166 U. S. 557, 17 Sup. Ct. 653. Mr. Justice Brown, delivering 
the opinion of the court in that case, said, in overruling this objection 
to the jurisdiction of the circuit court: 

"There can be no doubt that the circuit court had jurisdiction of the case, 
notwithstandlng the fact that both parties are corporations and citizens of the 
State of Indlana. It should be borne in mind In this connection that jurisdic- 
tion depended upon the allégations of the bill, and not upon the facts as they 
Bubsequently turned out to be. • ♦ ♦ Ail that is necessary to establish the 
jurisdiction of the court is to show that the complainant had, or claimed in 
good faith to hâve, a contraet wlth the city, which the latter had attempted 
to impair." 

It is immaterial, therefore, that there is an absence of diversity 
of citizenship, so long as the alleged cause of action arises under the 
constitution, laws, or treaties of the United States, and a fédéral ques- 
tion or controversy is presented. Diversity of citizenship and a fédéral 
question are two separate and distinct sources of fédéral jurisdiction, 
and, while it happens that both niay exist in the same case, still it is 
not necessary' that both should concur to give the circuit court jurisdic- 
tion. If eitïier exist, and the necessary jurisdictional amount is in- 
volved, jurisdiction attaches. Act Aug. 13, 1888 (25 Stat. 433). In 
Irrigation Dist. v. Bradley, 164 U. S. 112, 17 Sup. Ct. 56, both grounds 
of jurisdiction, viz. diversity of citizenship and a fédéral question, ex- 
isted. In City Ky. Co. v. Citizens' St. Ky. Ce, supra, there was not 
any diversity of citizenship, but a fédéral question was presented. It 
is therefore clear that the jurisdiction of this court must be determined 
by the existence or nonexistence of a fédéral question in the case as 
made by the bill. In other words, as the jurisdiction of the circuit 
court of the United States is limited, in the sensé that it has no other 
jurisdiction than that conferred by the constitution and laws of the 
United States, it must affirmatively appear, from the allégations of the 
bill itself, that a fédéral question is àrectly involved. Metcalf v. Wa- 
tertown, 128 U. S. 586, 9 Sup. Ct. 173; Mining Co. v. Turck, 150 U. 
S. 138, 14 Sup. Ct. 35; Hanford v. Davies, 163 U. S. 273, 279, 16 Sup. 
Ct. 1051; Publishing Co. v. Monroe, 164 U. S. 105, 110, 17 Sup. Ct. 
40; Railroad Co. v. Steele, 167 U. S. 659, 662, 17 Sup. Ct. 925; Montana 
Ore-Purchasing Ca v. Boston & M. C. C. & S. Min. Co., 29 C. 0. A. 
462, 85 Fed. 867. 
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What, then, is this fédéral question, as presented by the averments 
of the bill in this suit? It is alleged, in substance, that if the order 
flxing the rates for the distribution of water adopted by the board of 
supervisors of Stanislaus county be not enjoined, and declared null 
and void, the complainant will, by reason of the alleged low rates pre- 
scribed and fixed in the said order, be practically deprived of its prop- 
erty without due process of law, and that it will be denied the equal 
protection of the laws vouchsafed by the fourteenth amendment to 
the constitution of the United States. That the complainant is a 
quasi public corporation is well settled. Irrigation Dist. v. Bradley, 
supra; San Diego Land & Town Co. v. City of National City, 74 Fed. 
79; Fudickar v. Irrigation Dist., 109 Cal. 29, 41 Pac. 1024; Spring 
Val. Waterworks v. Board of Sup'rs of San Francisco, 61 Cal. 3; frice 
V. Irrigating Co., 56 Cal. 431; Ditch Co. v. Zellerbach, 37 Cal. 577; Civ. 
Code Cal. § 1410 et seq. ; Act March 12, 1885 (St. Cal. 1885, p. 95). As 
a quasi public corporation, the complainant is undoubtedly subject to 
reasonable régulations as to the rates it should charge for the distri- 
bution of water. It must be held to hâve accepted its franchise, rights, 
and privilèges subject to the condition that the government creating it, 
or the government within whose limits it conducts its business, may, 
by législation, protect the people against unreasonable charges for the 
services rendered by it. But, on the other hand, it is not subject to 
such unreasonable régulations as would deprive it from eaming a rea- 
sonable profit on its investment; thereby amounting, substantially, to 
a taking of property without due process of law, and denying to it the 
equal protection of the laws. Smyth v. Ames, 18 Sup. Ct. 418, and 
cases there cited. 

In Kailway Co. t. Œil, 156 U. S. 649, 657, 15 Sup. Ct 487, it was 
said that "there is a remedy in the courts for relief against législation 
establishing a tariff of rates which is se unreasonable as to practically 
destroy the value of property of companies engaged in the carrying 
business, and that especially may the courts of the United States treat 
such a question as a judicial one, and hold such acts of législation to be 
in conflict with the constitution of the United States, as depriving the 
companies of their property without due process of law, and as de- 
priving them of the equal protection of the laws," — citing Railroad 
Commission Cases, 116 U. S. 307, 331, 6 Sup. Ct. 334, 348, 349, 388, 
391, 1191; Dow v. Beidelman, 125 U. S. 681, 8 Sup. Ct. 1028; Chicago, 
M. & St. P. Ey. Co. v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 702; 
Raiiway Co. v. Wellman, 143 U. S. 339, 12 Sup. Gt. 400; Reagan v. 
Trust Co., 154 U. S. 302, 14 Sup. Ct. 1047. 

In Tumpike Road Co. v. Sandford, 164 U. S. 578, 594, 17 Sup. Ct. 
204, Mr. Justice Harlan, delivering the opinion of the court, said : 

"A statuts which, by its necessary opération, compels a turnpike company, 
when charging only such tolls as are just to the public, to submit to such fur- 
ther réduction of rates as will prevent it from Ijeeping its road in proper repair 
and from earning any dividends whatever for stockholders, is as obnoxious to 
the constitution of the United States as would be a similar statute relating to 
the business of a railroad corporation having authority, under Its charter, to 
colleet and recelve tolls for passengers and freight." 

In Smyth v. Ames, supra, the same learned justice, after making an 
extensive review of the cases on the subject, thus summarized the law: 
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"A State enactment, or régulations made under the authority of a state en- 
actment, establishing rates for the transportatlon of persons or property by 
railroad that will net admit of the carrier earning sucli compensation as, under 
ail the circumstances, Is just to it and to the public, would deprlve such carrier 
of Its property without due process of law, and deny to It the equal protection 
of the laws, and would, therefore, be répugnant to the fourteenth amendment 
of the constitution of the United States. While rates for the transportatlon of 
persons and property within the llmlts of a state are prlmarily for its détermi- 
nation, the question whether they are so unreasonably low as to deprive the 
carrier of its property without such compensation as the constitution secures, 
and therefore without due process of law, cannot be so conclusively determined 
by the législature of the state, or by régulations adopted under its authority, 
that the matter may not become the subject of judiclal Inquiry." 

■ With respect to the merits of the question presented by the bill, it 
is obTious that the court cannot, at this stage of the proceedings, de- 
ternîine that controversy. Whether or not the complainant can justly 
complain of the rates flxed by the order of the board of supervisera 
of Stanislaus county, and whether or not the same are unreasonably 
low, must dépend upon the évidence to be adduced upon the hearing. 
The court cannot now say to what extent they are unreasonable, if, 
indeed, they be determined to be unreasonable at ail. It is sufflcient, 
for the purposes of the démarrer, that the bill présents a fédéral ques- 
tion. It therefore follows, from the views stated, that the demurrer 
should be overruled; and it is so ordered. 



DNITED STATES v. REID et al. 

(Circuit Court, D. Nevada. November 14, 1898.) 

No. 659. 

JUKISDICTION OF FEDERAL CoURTS— SUITS BY UnIÏBD StATBS. 

Under the Judiciary acts of 1887-88, the fédéral courts hâve jurisdictlon 
of a civil action at law in which the United States is plalntiff, without 
regard to the amount in dispute. 

This is an action by the United States against John T. Reid and oth- 
ers on a postmaster's bond. Heard on demurrer to complaint 

Sardis Summerfleld, U. S. Atty. 
Robert M. Clarke, for défendants. 

HAWIiEY, District Judge (orally). This is an action upon a post- 
master's bond to recover the sum of $667.38. Défendants demur to 
the complaint upon the ground that this court has no jurisdiction ; 
the action being one of a civil nature at common law, and the matter 
in dispute being less than $2,000. If the question of jurisdiction 
rested solely on the provisions of the act of March 3, 1887 (24 Stat. 
552), and of August 13, 1888 (25 Stat. 433), it might be said that it 
was not entirely free from doubt. But it has been ably discussed 
and reviewed at length by Speer, J., in U. S. v. Shaw, 39 Fed. 433, and 
by Barr, J., in U. S. v. Kentucky River Mills, 45 Fed. 273, and by the 
suprême court in U. S. v. Sayward, 160 U. S. 493, 16 Sup. Ct. 371. In 
each of thèse cases the judiciary act of 1789, the act of March 3, 1875. 
and sections 563 and 629 of the Revised Statutes, are referred to, and 
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nnmerons authorities bearing more or less upon the question are 
cited; and particular attention is called to the act of March 3, 1875, of 
wliinh the act of March 3, 1887, is an amendment, and to the fact that 
in Ihe act of 1875 the limitation as to amount précèdes the clauses 
conferring jurisdiction over the spécial subjects therein enumerated, 
and that in the act as amended in 1887-88 the limitation as to amount 
followB afler the enumeration of the subjects wherever mentioned, 
but dces nol r^peat the limitation after the clause, "or in which the 
United States are plaintiffs or petitioners"; and they came to the con- 
clusion that by repeating the limitation clause as to the amount 
necessary to confer jurisdiction in several classes, and omitting it 
after the clause conferring jurisdiction over government suits, like 
the présent one, it must hâve been the intention of congress that the 
United States should be allowed to bring suits of this character in 
the circuit court, without regard to the amount in controversy. See, 
also, Fales v. Eailway Co., 32 Fed. 673; U. S. v. Belknap, 73 Fed. 19, 
21. My attention has not been called to any case holding the contrary 
view. Démarrer overruled. 
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FAULKNER v. SAME. 

(Circuit Court, N. D. lowa, W. D. November 26, 1898.) 

1. Jurisdiction dp Fbderal Couhts— Assignée of Municipal Bonds— Inbtbu- 
MBNTs Payable to Beareb. 

County bonds Issued with the space for the name of the payée left blank 
are, in légal efCect, instruments payable to bearer, within the meanlng 
of the act of August 13, 1888 (25 Stat. 434); and a transférée having the 
requlsite cltizenship, to ■whom they were transferred in the same condi- 
tion by dellvery, may sue thereon In the fédéral court, though the original 
holder could not. 

8. Municipal Corpobations — Fixraa Limit dp Indkbtedness — Statuts Qrant- 
iNG Exemption from Taxation. 

The constitution of lowa limlts the aggregate légal Indebtedness of any 
county or other political or municipal corporation to 5 per cent, on the 
value of the taxable property therein, to be aseertained by the last pre- 
ceding state and county tax lists. McClain's Code 1888, § 1272, provides 
that for each acre of forest or fruit trees planted a fixed sum shall be ex- 
empted from taxation upon the owner's assessment for a certain number 
of years,— the amount to be deducted by the assessor from the valuation 
of his property,— provlded such amount shall not exceed one-half the val- 
uation of the realty on vrhich the exemption is claimed. Section 1271 
déclares that certain classes of property shall not be taxed, and authorizes 
their omission from assessments. In practice, ail the land of an owner 
is listed and assessed, without regard to a clalm for exemption on account 
of tree planting, the number of acres of trees planted is entered upon the 
assessment book, and the statutory exemption thereon is deducted from 
the total assessment. Eeld, that such exemption is in the nature of a 
bounty, and does not afiCect the "value of the taxable property" in a coun- 
ty, within the constitutional provision, which, for the purpose of flxing 
the limit of the county's indebtedness, Is the total valuation placed upon 
such property, without deducting the amount of the exemption. 

3. Same— CoMPUTiNS Outstanding Indbbtkdness— Excessive Issue of Bonds. 

Where an issue of bonds by a county was in excess of the constitutional 

limit of its indebtedness, such bonds did not constitute a valid and ea- 
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forceable debt which Is to be consîdered In Computing the county'a In- 
debtedness at the tlme of a subséquent issue, made whlle they were out- 
standing, thougli ttiey were afterwards redeemed, as such fact did not 
valldate them as of any date prior to tliat of their payment. 

4. Sàme — Unliquidatkd Claims. 

In Computing the existing indebtedness of a county on the date of the 
issue of bonds, uniiquidated claims, which had not been flied or presented 
to the county board for allowance, wlthout which, under the statute, 
theywould not constltute légal demanda wMeh would support an action 
against the county, are not to be consîdered. 

5. Municipal Bonds— Funding Bonds of Countt— Presumption op Validitt. 

Every presumption Is in favor of the validity of negotiable tmnds issued 
by a county for the purpose of funding its exlsting warrant indebtedness 
as authorized by statute; and to defeat such bonds, in the hands of in- 
nocent purchasers for value, on the ground that their issuance caused the 
indebtedness of the county to exceed the constitutional limit, the necessary 
facts must be clearly proven. 

The parties plaintiff and défendant in tlie above-entitled cases, by 
written stipulations duly filed, waived a jury trial, and submitted tbe 
évidence to the court, from which the court finds the facts to be as fol- 
lows (it being agreed that the cases should be Consolidated for trial 
purposes) : 

(1) The plaJntiffi the Keene Flve-Cent Savings Bank was when this action 
was brought, and is now, a corporation created under the laws of the state 
of New Hampshire; and the défendant county was when the suit was 
brought, and is now, a corporation created under the laws of the state of 
lowa, the county being organized in January, 1872; and the amount involved 
In the controversy exceeds the sum of $2,000, exclusive of interest and costs; 
and the plaintiff Eliza J. Faulliner was when this suit was brought, and is 
now, a citizen of the state of New Hampshire. 

(2) The action of the Keene Five-Cent Savings Banlî is based upon certain 
bonds, with interest coupons, Issued by the défendant, Lyon county, negotia- 
ble in form; the dates, numbers, and amounts of tûe bonds being as follows: 

Number. Amount. 
.. 10 $ 100 
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1,000 
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1,000 
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1,000 
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500 
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500 
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500 
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500 


19 


1,000 
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1,000 


21 
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The action of the plaintiff Eliza J. Faullsner is based upon certain bonds, 
with interest coupons, issued by the défendant, Lyon county, negotiable in 
form; the dates, numbers, and amounts of the bonds being as follows: 

Number. Amount 



Date. 
June 13, 1882 



4 
*• " " 5 

Sept 1, 1884!.*!!!! 24 



Number. Amount. 
3 $100 

100 
100 
100 
500 



Date. 

Sept 1, 1884. 

March 1, 1885. 



25 
29 
30 
31 



$500 
500 
500 
600 
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(3) The bonds in question, wlth the coupons thereto belonging, were duly 
Bigned by the proper offlcers of Lyon coumy, and in form are the negotiable 
bonds and coupons of the county, and are the property of the plaintiffis; hav- 
ing been purehased by them before maturity, and for value. When issued, 
the blank spaces in the printed form of the bonds left for the name of the 
payée were not filled up, so that when the bonds were sold and delivered they 

were payable to or order. The bonds were originally sold in this form 

to cltizens of the state of lowa,— those dated September 1, 1884, being sold 
to the First National Bank of Eocli Kapids, lowa, from which banli the 
plaintiffs purehased the same for value before maturity; and when delivered 
to the plalntiflfs the blank space for the name of the payée had not been fllled 
up. The bonds issued under date of March 1, 1885, were issued to Miller 
& Thompson, citizens of lowa, for warrants held by them, and were subse- 
quently, before maturity, sold by Miller & Thompson to E. F. Drake, a citizen 
of Minnesota, whose name was then written in as payée, and from whom the 
plaintifE Faulkner purehased thèse bonds for value before maturity. The 
bonds and coupons sued on In the two cases are past due and unpaid. Upon 
the bonds of June 1, 1880, there are 7 coupons unpaid; beginning wlth cou- 
pon No. 14, due June 1, 1887. Upon the bonds of September 6, 1881, there 
are 9 coupons unpaid; beginning with No. 12, coming due September 6, 1887. 
Upon the bonds of June 13, 1882, there are 11 coupons unpaid; beginning witli 
No. 10, coming due June 13, 1887. Upon the bonds of September 1, 1884, 
there are 16 coupons unpaid, beginning with No. 5, coming due March 1, 1887. 
Upon the bonds of March 1, 1885, there are 16 coupons unpaid; beginning 
wlth No. 5, coming due September 1, 1887. The several issues of bonds sued 
one in the two cases were 10-year bonds, becomlng due In 10 years from their 
respective dates. 

(4) The first state and county tax lists for the county were those for the 
year 1872, and the amounts of the taxable property within the défendant coun- 
ty, as shown by the state and county tax lists for the varions years since the 
organization of the county, not taking into aceount the property exempted 
from taxation by reason of the timber culture acts of the state of lowa, are as 
follows, to wit: 

For the year 1872 $ 499,099 96 

" 1873 1,009,444 56 

" 1874 997.822 62 

" 1875 1,0(!1,806 63 

" 1876 1,081,356 09 

" " *• 1877 8a').262 80 

" 1878 889,757 85 

♦' 18T9 915,133 28 

" 1880 1,066,707 00 

" 1881 978,259 00 

' 1&S2 989,550 00 

" 1883 1.384,289 00 

" " " 1884 1.437,527 00 

" " 1885 1,558,043 00 

(5) It is further found that the exemptions under the timber culture acts 
of the state of lowa on assessments against property owners in Lyon" county, 
as shown by the state and county tax lists of Lyon county, lowa, were for 
the year 1879, and for the various years since, as follows: 

For the year 1879 $ 75,218 80 

" " " 1880 171,55100 

" " " 1881 , 171,514 00 

" " " 1832 175,547 00 

" " " 1883 177,182 00 

1884 143,208 00 

" " " 1885 160,135 00 

The tax lists of said Lyon county, lowa, for the years 1879 to 1885, inclusive, 
were made up as follows: First coluum, name of owner; second column, 
part of section, name of town; third column, section or lot; fourth column, 
township or block; fifth column, uumber of acres; sixth column, value of 
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land or town lot; seventh column, value of personalty; eighth column, ex- 
emptions for trees under state laws; ninth column, total value for taxation. 
And the property assessed for taxation was entered upon the books by en- 
tering under the proper columns the name of the owner, the description of the 
land or lot, the number of acres, the value of the land or lot, the value of the 
personalty, and under column 8 the amount of exemptions for trees under the 
State laws, and under the ninth column the total value for taxation, as shovrn 
by columns 6 and 7, after deducting the amount entered under column 8. 

(6) From the 18th day of July, 1872, to the 28th day of July, 1873, there were 
issued by the défendant county $55,000 of judgment bonds for the purpose 
of paying judgments aggregating $55,000 which had been rendered against 
said county, which said judgments are set out In paragraph 4 of the findings 
of the court in the case of .ffiltna Life Ins. Co. v. Lyon Co., reported in 44 
Fed. 329. 

(7) That from July 28, 1873, up to July 1, 1879, funding bonds were issued 
by the défendant county under the provisions of chapter 1, tit 4, of the Code 
of lowa for 1873, as amended by chapter 9 of the Acts of the Fifteenth 
General Assembly, and chapter 154 of the Acte of the Seventeenth General 

. Assembly, at varions dates, and in amounts as follows: 

October 19, 1874 $10,000 

December 1, 1874 6,000 

February 16, 1875 1,000 

September 18, 1875 5,100 

October 18, 1875 200 

November 9, 1875 400 

September 6, 1876 20,000 

July 7, 1877 3,000 

February 7, 1878 1,000 

June 4, 1878 5,200 

February 19, 1879 1,400 

June 4, 1879 1,400 

Total $55,300 

(8) July 1, 1879, the défendant county issued $100,000 of 8 per cent, refund- 
Ing bonds, under the provisions of chapter 58 of the Acts of the Seventeenth 
General Assembly of the State of lowa, and upon the following resolution 
of the board of supervlsors of said county, of date April 3, 1878: 

"Whereas, In aceordance with an act of the Seventeenth gênerai assembly 
of the State of loWa authorizing counties, citizens, and towns to refund out- 
standing bonded indebtedness at a lower rate of interest, and to provide for 
the payment thereof, the board of supervlsors of Lyon county, lowa, in regu- 
lar session assembled, deem it for the public interest to refund ail indebted- 
ness of said county evidenced by the bonds thereof heretofore issued, and 
outstanding at the tlme of the passage of this act: Therefore, be it resolved 
by said board of supervlsors, that the chairman of said board and the auditor 
of said county are hereby authorized and empowered to issue the coupon 
bonds of said county, in sums not less than one hundred dollars ($100.00), nor 
more than one thousand dollars ($1,000.00), having not more than flfteen years 
to run, redeemable in lawful money of the United States of America, at the 
pleasure of said county of Lyon, after five years from date of issue, and bear- 
ing interest, payable semiannually, at the rate of eight per centum (8%) per 
annum, which bonds shall be substantially in the form set forth in said bill, 
to wit, from Unes eleven (11) to twenty-nine (29), inclusive, and deliver the 
same to J. Shade, the treasurer of said Lyon county, lowa, who is hereby 
authorized to sell and dispose of said bonds so issued in aceordance with said 
act of the Seventeenth gênerai assembly of the state of lowa, and for no other 
purpose whatever. It is further resolved by the board of supervisors of said 
Lyon county, lowa, that two per centum (2%) be, and the same is hereby, 
appropriated of the bonds herein authorized to be issued, to pay the cost or 
expenses of preparing, issuing, advertising, and disposing of the same, and 
that J. Shade is hereby employed as flnancial agent therefor, with power to 
employ an assistant, if he so désire, and that ail matters herein set forth shall 
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be done in strict confonnity with this resolution and the provisions of sald 
act. The foregoing was approved by ail the members of the board of super- 
visors of Lyon county." 

(9) The foregoing resolution was spread upon the records, and is upon page 
337 of Booli A of the records of the proceedlngs of the board of supervisors 
of said county; and the proceeds of this issue of Shade refunding bonds, 
amounting to $100,000, were used to pay the principal and interest of bonds 
Isstied prior thereto, as foUows: The amount of $53,500 thereof was used 
to pay in full ail of the $55,000 of judgment bonds heretofore ref erred to, and 
which wère issued in 1872 and 1873, and whieh were outstanding and unpaid, 
belng in amount $53,000 of principal and $500 of Interest, including the whole 
of the $6,800 issued upon the judgment In favor of C. A. Greely, and which 
was reversed in the suprême court of lowa. The remainder of the proceeds 
arising from the sale of the issue of Shade refunding bonds of $100,000 issued 
July 1, 1879, was used to pay said above-mentioned $47,300 of funding bonds, 
not issued upon, or to pay judgments, with accrued interest thereon, amount- 
ing to $1,085, hereinbefore referred to as being issued between October 19, 
1874, and February 7, 1878, both dates Inclusive, as set f orth In flnding No. 7. 

(10) The following additional judgments were entered against the défendant, 
Lyon county, at the dates and in the amounts named, to wit: 

E. T. Klrk, July 24, 1873 $2,204 23 

James H. Wagner, April 21, 1874 672 06 

A. J. Harmon, April 21, 1874 381 42 

Perkins Bros., August 22, 1874 815 05 

Wllson & Van Saun & Co., May 5, 1875 3,850 34 

Lyman J. Gage, October 16, 1875 4,460 56 

C. H. Smith, November 15, 1876 233 00 

E. T. Drake, May 14, 1878 462 67 

Swan & Fawcett, May 14, 1878 603 00 

A. H. Andrews & Oo., May 14, 1878 107 45 

T. C. Thompson, May 14, 1878 304 00 

Chase & Taylor, May 14, 1878 479 10 

—Which said judgments were satisfied prior to the Ist day of July, 1879, 
either by the issuance of the bonds set out m paragraph 7, or the proceeds 
of their sale, or warrants or cash derived from other sources, and that no 
judgments were rendered against said county after May 14, 1878. 

(11) The next "bonds issued by the défendant county were issued on 3anu- 
ary 8, 1880, and that on said date, and at various dates subséquent thereto, 
up to and including July 1, 1885, there were issued $60,600 of funding bonds, 
under the provisions of chapter 1, tlt. 4, Code 1873; chapter 9, Acts 15th 
Gen. Assem.; chapter 125, Acts 16th Gen. Assem.; chapter 154, Acts 17th 
Gen. Assem.; chapter 183, Acts 18 th Gen. Assem.; chapter 147, Acts 19th 
Gen. Assem.; chapter 80, Acts 20th Gen. Assem.,— at dates and in amounts 
as foUows: 

January S, 1880 $ 600 

May 12, 1880 11,600 

June 1, 1880 6,800 

November 12, 18S0 2.400 

September 6, 1881 4,000 

June 13, 1882 9,000 

September 1, 1884 3,100 

March 1, 1885 3,100 

July 1, 1885 20,000 

Total $60,600 

(12) That the whole amount of said bonds wa.s issued for the purpose of 
taking up outstanding floating warrants against sald county, and on the date 
of the issuance of the last $20,000 thereof, to wit, July 1, 1885, there was over 
$20,000 of warrants outstanding against said county, which had been out- 
standing and unpaid more than six months prior to July 1, 1885; said bonds 
belng issued to take up sald warrants under a resolution of the board of su- 
pervisors of said county of date April 10, 1884, as foUows: 
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"Whereae, the county of Lyon, state of lowa, has a floating Indebtedness 
In "vrarrants of the différent funds of sald county; and whereas, the board of 
supervisors of said county deem it for the best interest of the county to bond 
the same: Be it therefore resolved by the board of supervisors of Lyon 
county, lowa, that the chalrman, wlth the auditor, be authorlzed to Issue 
bonds In amounts sufflcient to cover said Indebtedness, and dellver the same 
to the county treasurer, and take bis recelpt therefor. Adopted by a full 
vote of the board." 

(13) On May 1, 1885, an issue of $120,000 of refunding bonds was made 
by the défendant county under the provisions of chapter 58 of the Acts of 
the Seventeenth General Assembly, and chapter 175 of the Acts of the Twen- 
tleth General Assembly, of the state of lowa, and under a resolution of the 
board of supervisors of sald county of date April 11, 1884, as foUows: 

"Whereas, it is deemed to»be for the public Interest to ref und the indebted- 
ness of the county of Lyon, state of lowa, evldenced by the bonds thereof 
heretofore Issue'd, and outstanding on the Ist day of January, 1884, and to 
issue the coupon bonds of county: It is therefore resolved by the board of 
supervisors of sald county, in session assembled, to issue coupon bonds of 
this county In sums not less than one hundred nor more than one thousand 
dollars, having not more than twenty years to run, redeemable in lawful 
money of the TJnited States of America, at the pleasure of the county, after 
five years from the date thereof, and bearlng interest, payable semiannually, 
at 6 per cent, jjer annum, whieh bonds shall be substantlally in the form 
glven In section 1, ch. 58, 17th General Assembly, and shall bear the date 
of July 1, 1885, or on the Ist day of any month called for by Miller & Thomp- 
son; and the chalrman of the board, and the auditor of this board, and 
auditor of the county are hereby directed to issue same In accordance wlth 
said statute and this resolution. In testimony whereof, the sald county, by 
its board of supervisors, has caused this bond to be signed by the chalrman 
of the board, and attested by the auditor, wlth the county seal attached, 
this Ist day of May, 1885. 

"[Seal.] J. G. Anderson, 

"Chairman of the Board of Supervisors. 
"L. O. Thompson, 
"County Auditor." 

(14) The Issue of $120,000 of bonds of défendant coanty bearing date May 
1, 1885, were sold at the dates, in the amounts, and of the numbers, and to 
the persons or corporations, as folio ws, to wlt: June 1, 1885, Nos. 01 to 027, 
to G. B. Provost; June 4, 1885, Nos. 048 to 052, to 0. H. Eighmey; June 6, 
1885, Nos. 053 to 055, to Dubuque National Banli; August 28, 1885, Nos. 056 
to 090, to jBtna Life Insurance Company; September 1, 1885, Nos. 091 to 
095, to TJnited States National Bank; September 1, 1885, Nos. 096 to 0105, to 
Orient Fire Insurance Company; September 2, 1885, Nos. 0106 to 0110, to 
Gonnecticut General Life Insurance Company; September 8, 1885, Nos. 028 
to 047, to Savlng & Trust Company of Cleveland, Ohlo; September 20, 1885, 
Nos. 0111 to 0120, to Hartford Steam-Boller Inspection & Insurance Company. 

(15) The proceeds of the $120,000 Issue of bonds of said county dated May 
1, 1885, were used to take up and pay ofiC the $100,000 issue of bonds of July 
1, 1879, and unpaid interest thereon, and the balance to take up fundlng 
bonds of sald county outstanding at the date of the issue of said $120,000 of 
bonds, and the commission for placing of sald $120,000 for sale, amountlng 
to $2,438.50. 

(16) The bonds In suit in the case of .Sîtna Life Ins. Co. v. Lyon Co., reported 
in 44 Fed. 329, belng 410 Interest coupons for $30 each, were from the said 
$120,000 of bonds of May 1, 1885, whlch said bonds were in dénominations of 
$1,000 each. 

(17) No other bonds were Issued by the défendant county than as set out In 
this flnding of facts. Ail of the bonds issued by sald county prier to the 
date of the issuance of the bonds in suit were outstanding and unpaid at the 
time of the Issuance of the bonds, except as shown by the facts hereinbefore 
set forth. 
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(18) The $100,000 of bonds issued July 1, 1879, were In dénominations of 
?1,000 each, and bore Interest at the rate of 8 per cent, per annum, payable 
semiannually, evidenced by coupons attached to sald bonds; and said interest 
was regularly paid by the défendant county at its maturity, from the issu- 
ance of said bonds, up to the date said bonds were taken up and paid ofC. 

(19) The défendant county for each year from the tlme of its organizatlon, 
up to and Including the year 1886, levied a tax., under the name of the "Bond 
and Interest Fund," upon the taxable property" of the said county; and from 
the fund derived from said taxation the sald county regularly paid the in- 
terest upon ail of the bonds issued by it up to the llth day of May, 1887, 
except that part of the interest on bonds which was paid from the money 
derived from the sale of bonds, amounting to $661.41 of the $100,000 I^ue, 
and $1,585 of the bonds of said county issued prior to the $100,000 issue. 

(20) From the treasurer's warrant record (a record kept in due course of 
business by the défendant county), It appears that on June 1, 1880, there were 
outstanding against the défendant county warrants In the sum total of $4,259, 
which were subsequently taken up. 

(21) On September 6, 1881, there was outstanding warrant to the amount of 
$370, which was subsequentJy paid. 

(22) On June 13, 1882, there were outstanding warrants to the amount of 
$15,225, which were subsequently paid. 

(23) On September 1, 1884, there were outstanding warrants to the amount 
of $25,343, of which $2,663.14 were funded in (that is, exchanged for) bonds 
on that day issued, and the remainder of the warrants were subsequently 
paid. 

(24) On March 1, 1885, there were outstanding warrants to the amount of 
$29,466, of which $2,820.09 were funded in (that is, exchanged for) bonds on 
that day Issued, and the remainder of the warrants were subsequently paid. 

(25) Portions of the several amounts of warrants shown to be outstanding 
in the years 1889 to 1885, both Inclusive, were drawn against and paid from 
funds In the county treasury, derived from the taxes of thèse years; but. 
from the évidence submitted, the court Is not able to state the amounts of 
the warrants thus paid. 

(26) Of the bonds Issued In 1878 and 1879, there were paid and canceled 
prior to June 13, 1882, the amount of $2,400; and prlor to September 1, 1884, 
there were paid and canceled bonds to the amount of $4,300. 

(27) On the bonds and coupons owned by the Keene Five-Cent Savings 
Bank there Is due, Interest being calculated to December 1, 1898, the sum of 
$33,275.20; and on the bonds and coupons owned by Eliza J. Faulkner, the 
sum of $5,504.92, interest being calculated to December 1, 1898; and ex- 
cluding In both cases coupons No. 14 of the Issue of June 1, 1880, No. 10 of the 
issue of June 13, 1882, and No. 5 of the issue of September 1, 1884, thèse cou- 
pons being barred by the statute of limitations. 

J. M. Parsons, for plaintiflfs. 

E. C. Roach, E. G. Greenleaf, and Simeon Fisher, for défendant. 

SHIRAE, District Judge (after stating the facts as above). The flrst 
question presented for considération in the briefs of counsel is that of 
the jurisdiction of the court, it being claimed on behalf of the de- 
fendant that the plaintifE bank was not the original holder of the 
bonds sued on; that the action is therefore in the name of an as- 
signée, and that the court cannot take jurisdiction, unless that right 
would exist if the action was in the name of the assignors, from whom 
the plaintiffs derived title to the bonds sued on; and that, as the évi- 
dence shows that the bonds were originally issued to citizens of lowa, 
it follows that this court is without jurisdiction. The bonds are made 
by a corporation, and if they were, in légal effect, payable to bearer 
when they became the property of the plaintiff, then they come within 
90 F.— 34 
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the exception contained in the ârst section of the act of congress ap- 
proved August 13, 1888 (25 Stat. 434), which excepta, ont of the clause 
preventing jurisdiction from attaching in favor of an assignée when it 
would not exist in favor of the assigner, cases based upon foreign bills 
of exchange, or upon corporate obligations payable to bearer, Coun- 
sel for the défendant county place some stress upon the use of the words 
"made payable to bearer," which are found in some of the cases cited by 
them, and found thereon the argument that, to corne within the excep- 
tion of the statute, the bond or other corporate obligation must, in 
terms, or on its face, be made payable to bearer; but the statute does 
not use the word "made," upon which reliance is placed in the argument 
of counsel. The language of the statute is, "if such instrument be pay- 
able to bearer" ; and therefore the question is whether a bond issued in 
blank (that is, without the name of a payée being inserted), and which 
in that form is sold, and passes from hand to hand, is or is not, in légal 
effect, an instrument payable to bearer. If it is, then it cornes within 
the exception, and the question of jurisdiction is not affected by the 
citizenship of the parties by whom it may hâve been owned before be- 
coming the property of the person in whose name the action is brought. 
It is well settled that if a note or bond is made payable to a named per- 
son or order, and is by him indorsed in blank, it becomes transférable 
by delivery, or is, in effect, an instrument payable to bearer. School 
Dist. V. Hall, 113 U. S. 135, 5 Sup. Gt. 371. The test is whether the 
plaintiff in the given case, in order to maintain the action, is compelled 
to rely upon an assignment or indorsement from another as proof of title 
to the chose in action, or whether such title and conséquent right of 
action will be inferred from possession of the instrument, as the holder 
or bearer thereof. In White v. Eailroad Co., 21 How. 575, it appeared 
that the railroad company, a Massachusetts corporation, had issued a 
number of bonds payable in blank, which were sold in the market, 
and passed from hand to hand, the original purchaser being a citizen 
of Massachusetts; but the same were flnally bought by the plaintiff, 
White, who was a citizen of the state of New Hampshire, and who in- 
serted his own name as payée, and then brought suit thereon in the 
United States circuit court in Massachusetts. That court held that, 
under the facts of the case, it did not hâve jurisdiction, but the suprême 
court reversed this ruling, stating in the opinion that: 

"The grcund upon which thls ruling below is sought to be malntained is 
that thèse bonds were issued to cltlzens of Massachusetts, and as they could 
not be regarded as negotiable instruments, or, if negotiable, .not payable to 
bearer. the plaintiff was disabled from suing in the fédéral court, within the 
prohibition of the eleventh section of the judiciary act. Smith v, Clapp, 15 
Pet. 125; Bank v. Wister, 2 Pet. 318; Bonnafee v. Williams, 3 How. 574; 
Sheldon v. Sill, 8 How. 441. In answer to this ground, we think it is quite 
clear, on looking into the agreed state of facts, In connection with the bonds 
and the mortgage given to secure their payment, that it was the intention 
of the company, by issuing the bonds in blank, to make them negotiable and 
payable to the holder, as bearer, and that the holder mlght fiU up the blank 
with his own name, or make them payable to himself or bearer, or to order. 
* * * Assuming, then, that thèse bonds were intended to be made nego- 
tiable, we do not see the difflculty suggested in maintalning the suit in the 
fédéral court; for, untll the plaintiff chose to fiU up the blank, he is to be 
regarded as holding the bonds as bearer, and held them in this character till 
made payable to himself or order." 
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Under the doctrine thus announced by the suprême court, it must be 
held that the bonds, which remain payable in blank, are in fact payable 
to bearer, and the plaintiff bank does not sue thereon as an assignée 
of another; and therefore jurisdiction exists in the case of ail the bonds 
which remain payable in blank, or in which the blank has been ôUed by 
the insertion of the narae of the plaintifE. 

Coming to the merits of the cases, it appears that the only question 
involved is whether the bonds sued on, or any part thereof, are invalid 
because issued in contravention of section 3 of article 11 of the consti- 
tution of lowa, which provides that: 

"No county or other political or municipal corporation sliall be allowed to 
become indebted in any manner or for any purpose to an amount in the aggre- 
gate, exceeding five per centum on tbe value of the taxable property within 
such county or corporation, to be ascertained by the last state and county 
tax lists, previous to the incurring of such indebtedness." 

Under the facts of thèse cases, the question arises whether the value 
of the taxable property of the county, upon which the 5 per cent, is to 
be calculated in determining the amount for which the county could 
create a vaUd indebtedness, should be held to include or exclude the 
exemption under what are known as the "Tree Culture Acts" of the lég- 
islature of the state of lowa. The law in force at the date when the 
bonds sued on were issued is found in section 1272 of McClain's Code of 
lowa for 1888, and reads as follows: 

"Sec. 1272. Forest and Fruit Trees. For every acre of forest trees planted 
and cultif ated for timber within the state, the trees thereon not being more 
than twelve feet apart and kept in a healthy condition, the sum of one 
hundred dollars shall be exempted from taxation upon the owner's assess- 
ment for ten years after each acre is so planted; provided, that such exemp- 
tion be applied only to the realty owned by the party claiming the exemption, 
not to exceed each one hundred and sixty acres of land, upon which the trees 
are grown, and in a growing condition. For every acre of fruit trees planted 
and suitably cultivated within the state, the trees thereon not belng more 
than thirty-three feet apart and kept in a healthy condition, the sum of 
fifty dollars shall be exempted from taxation upon the owner's assessment, 
for flve years àfter each acre is planted. Such exemption shall be made by 
the assessor at the time of the annual assessment, upon satisfactory proof 
that the party claiming the same has complied with this section; and the 
assessor shall return to the board of equalization the name of each person 
claiming exemption, the quantity of lands planted to timber or fruit trees, 
and the amount deducted from the valuation of his property. Pro\'lded, that 
the amount so deducted shall not exceed one half of the valuation of the 
realty on which such exemption is clalmed." 

In section 1271 it is declared that "the following classes of property 
are not to be taxed, and they may be omitted from the assessments here- 
in required"; and then follow eight classes of property, none of which 
include the exemptions allowed for tree culture under the provisions oE 
section 1272. From the provisions of thèse two sections, it is made 
clear that the realty upon which the trees are cultivated is not intended 
to be exempted from valuation and assessment, either in whole or in 
part. If that had been the intent of the législature, the land would 
hâve been included within the classes of property enumerated in section 
1271; and, furthermore, the exemption would hâve been of the land, 
or a certain proportion of it, instead of a given amount of money. 
Section 1272 déclares that the exemption shall be deducted from the 
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assessment of the owner of the land, and shall not exceed one-half ot 
the valuation of the realty on which the exemption is claimed. To meet 
the requirements of the section, it is incumbent on the assessor to place 
a valuation on (that is, to assess) ail the land owned by the party claim- 
ing the exemption; then to ascertain and return the quantity of land 
planted in forest and fruit trees, with the déduction allowed therefor. 
As the section expressly provides that the déduction must not exceed 
one-half of the valuation of the realty on which the exemption is claimed, 
it is clear that the statute requires ail the land to be valued by the 
assessor. Having thus ascertained the value of the land for the pur- 
poses of taxation, then the assessor is authorized to deduct from the 
total sum which would otherwise be entered agaiïist the landowner as 
the amount of his assessment the amount of the exemption allowed un- 
der the section in question. The évidence shows that, in making out 
the tax lists for the défendant county, it was the custom to enter in one 
column the number of acres owned by each person, in the next column 
the value of the land, in the next the value of the personalty, in the next 
the amount of exemptions for trees, and in the next the value for taxa- 
tion; being the différence left after deducting the amount of the ex- 
emption allowed from the total valuation of the realty and personalty. 
Thus, we hâve presented the question whether the amount of the con- 
stitutional limitation is to be determined by taking 5 per cent, of the 
total valuation of the property as it is shown on the tax list, or by tak- 
ing 5 per cent, of the assessment returned against the property own- 
ers. The language of the constitution is "flve per centum on the value 
of the taxable property within such county or corporation, to be ascer- 
tained by the last state and county tax lists." If section 1272 exempt- 
ed from taxation a named number of acres, out of a larger number de- 
voted to tree culture, then the value of thèse would not be included in 
the taxable property of the county; but that is not the fact. The stat- 
ute requires the assessor to place upon the tax list, and to value for 
taxing purposes, ail the lands, regardiess of the fact that a portion 
thereof may be devoted to tree culture. This being done, then, if the 
owner claims an exemption for tree culture, the assessor must ascertain 
the facts, and détermine whether the property owner is entitled to a 
déduction. If the exemption is allowed, no part of the property is de- 
clared nonassessable, nor is the valuation placed thereon reduced in 
amount upon the tax. list, but the total amount of the assessment 
against the owner for realty and personalty is reduced by the déduction 
of the exemption allowed. In effect, this is but the payment of a 
bounty to landowners, to encourage the culture and growth of trees. 
The constitutional provision requires the ascertainment of the value of 
the taxable property in the county, and not the amount of the assess- 
ments entered up against the property owners. AU the land in the 
défendant county, including that devoted to tree culture, was liable to 
taxation during the years when the bonds sued on were issued, except 
such as was exempt under section 1271 ; and the assessors were bound, 
under the law, to assess the valuation thereof, regardiess of the question 
whether any portion was planted in trees or not; and this valuation was 
required to "be, and was in fact, entered upon the tax lists as the assess- 
able value of the land. Under thèse circumstances, it seems clear that 
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it is this assessed value of the realtj and personalty as shown upon the 
tax lists that must be resorted to in determining the value of the taxa- 
ble property in the county as the basis for ascertaining the limit of law- 
f ul indebtedness incurrable by the county. Counsel hâve not cited any 
décision ,by the suprême court of lowa upon the proper construction 
of this clause of the constitution; and, in the absence of a ruling of that 
court upon the question, I shall hold, as indicated, that the value of the 
taxable property in the county includes the valuation put on the realty 
and personalty in the tax lists, without deducting therefrom any 
amounts allowed to the property owners as exemption under the tree 
culture acts. 

The next and perhaps the most material question arising in the cases 
is whether, in ascertaining the amount of indebtedness outstanding 
against the county at the several dates when the bonds sued on were 
issued, the séries of bonds issued under date of July 1, 1879, to the 
amount of $100,000, and known as the "Shade Bonds," are to be recog- 
nized as existing claims against the county; for, if they are to be includ- 
ed in the outstanding indebtedness of the county, then the limit had 
been exceeded before any of the bonds sued on were issued. The facts 
show that this issue was itself in excess of the constitutional limit, and 
therefore thèse bonds did not create a valid or enforceable indebtedness 
against the county; and in the case of Lyon Co. v. Ashuelot Nat. Bank, 
30 0. C. A. 582, 87 Fed.,137, it was held by the circuit court of appeals 
for this circuit that the fact that in 1885 thèse bonds were retired by 
the proceeds of another séries of bonds issued and sold by the county 
would not validate the Shade bonds as of any date prier to the date of 
their payment; and, under the ruling in this case, it is clear that the 
Shade bonds cannot be included as part of the indebtedness existing 
when the bonds sued on were issued, as they ail bear date before May 1, 
1883, and the Shade bonds were not taken up, as above stated, until 
after that time. 

It is admitted by counsel for the défendant county that, if the Shade 
bonds are not to be computed as part of the existing indebtedness of 
the county, then no défense exists to the bonds issued June 1, 1880, and 
September 6, 1881; and therefore the next inquiry is as to the validity 
of the issue of June 13, 1882. At this date the total value of the prop- 
erty in Lyon county for the purposes of taxation was the sum of |1,149,- 
773; being the total valuation of the taxable property as shown by the 
tax lists for 1881, without deducting therefrom the exemptions allowed 
for tree culture. Upon this basis the limit of indebtedness would be 
the sum of |57,488.65, or, if the 5 per cent, be calculated oh the sum 
left after deducting the tree culture exemptions, the limit would be the 
sum of 148,912.95. On behalf of the défendant it is claimed that there 
were outstanding on June 13, 1882, unpaid warrants to the amount of 
115,225, which amount is not in dispute, and that in addition thereto 
there should be counted warrants to the amount of $3,244, which it is 
claimed the évidence shows were issued for claims that were in exist- 
ence before June 13, 1882, the date of the bonds now in issue, although 
the warrants bear dates subséquent to that time. Thus, the question 
arises whether unliquidated claims which hâve not been presented for 
allowance to the county board of supervisors can be included in the ex- 
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isting indebtedness of the county, in'determining whether the debt limit 
had been reached on a giveu date. Must a person, when about to pur- 
chase an issue of county bonds, ascertain, at his péril, every possible 
daim which may thereafter be presented to the county board and be 
allowed? If so, no one can ever know whether he may safely purchase 
the bonds or not, for it is impossible for him to interrogate every person 
who might hold a claim ; and, f urthermore, if the person, although he 
had a claim, should deny it, the would-be purchaser could not rely on the 
déniai, for that would not be binding upon the county, and, if he bought 
the bonds, the validity could be questioned by the county, upon the show- 
ing that the person inquired of in fact did hâve or hold a claim, which 
was subsequently allowed, of an amount suflQcient to invalidate the 
bonds. If it be held that claims against a county which hâve never 
been flled in any county office, which hâve never been presented to the 
county board for allowance, of which no record can be found in any 
county ofiQce, can be subsequently relied upon to defeat the validity of 
bonds otherwise légal and binding, then it is made impossible for a 
purchaser ever to ascertain whether the bonds offered him are valid or 
not. Such a construction of the law would practically defeat the pur- 
pose and intent of the statutes authorizing counties to issue negotiable 
bonds; for it would render their validity so uncertain that no purchas- 
ers could be found, except at figures so low as to work the flnancial ruin 
of the county. The rule to be followed is that enunciated by the su- 
prême court in U. S. v. Kirby, 7 Wall. 482, wherein it is said: 

"Ail laws should receive a sensible construction. General terms should be 
so limited In their application as not to lead to injustice, oppression, or an 
absurd resuit. It will always be presumed that the législature Intended 
exceptions to 4ts language which would avold results of this character. The 
reason of the law in such cases should prevail over its letter." 

The Code of lowa (section 3528) enacts that: 

"No action shall be brought against any county on an unllquidated demand, 
until the same has been presented to such board and payment demanded and 
refused or neglected." 

The practice is to file the claims, duly sworn to, with the county 
auditor, who is, ex ofScio, the clerk of tiie board of supervisors, and 
then the same come before the board for its action. By thus invokiag 
the action of the county board, a claim is asserted against the county, 
and in such form that notice thereof can be taken by ail interested. 
Until a claim is thus presented, it cannot be known whether the holder 
thereof will ever présent it or seek to assert it. Can it be fairly said, 
within thè meaning of the constitution, that a county is indebted on a 
claim which the holder thereof has never presented against the county, 
and which the county board has never acted upon and allowed, or re- 
fused to allow? Until presented for allowance to the county board, 
the claim is one upon which no action can be maintained in a court, and 
for which no payment can be made from the county funds. Is a pur- 
chaser of county bonds compelled, at his péril, to take notice of inchoate 
claims of this character, which may never ripen into enforceable debts, 
and ôf the amount of which he cannot possibly obtain accurate knowl- 
edge? To so hold would make it impossible for the county oiBcers, or 
a proposed purchaser of county bonds, to détermine the amount of the 
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county indebtedness at any given date, and thus it would be made im- 
possible to détermine the amount of the indebtedness whicli could be 
lawfnlly created at any given time. To avoid this difificulty, and the 
injurions results flowing therefrom, it must be held that, so far as un- 
liquidated daims are concerned, they cannot be deemed to be debts, 
wlthin the constitutional limitation, until the holder bas taken steps 
to assert the daim against the county by presenting it for allowance, 
and bas thereby made it possible to ascertain from the county records 
the amount of the claim asserted against the county. There may be 
cases which should be held to be exceptions to this rule, owing to the 
fact that the existence of the claim was a matter of public notoriety; 
but such ground of exception does not exist with respect to the daims 
now under considération, and therefore it cannot be held that the un- 
liquidated daims not presented for allowance until after the issuance 
of the bonds sued on should be taken into considération in determining 
the amount of the county indebtedness at the date of the issuance of 
the bonds. 

According to the claim of the défendant in the brief flled, the amount 
of the bonds outstanding on June 13, 1882, was |133,400, which amount 
includes the Shade issue of |100,000, which, as already stated, cannot be 
included in the computation ; and thus the amount is reduced to |33,400. 
It is further admitted that, of this amount, the évidence shows that 
|2,400 had been canceled before June 13, 1882; and thus the amount 
of bonds outstanding at that date is reduced to $31,000. Adding to 
this amount the warrants claimed to be outstanding at that date, 
and we hâve a total of |46,225 as the debt of the county on June 13, 
1882, not including the $9,000 of bonds issued under that date, which 
being added would make the total |55,225, or an amount within the 
constitutional limit, if the 5 per cent, is to be calculated on the basis of 
the valuation of the taxable property of the county, without deducting 
the allowances made to the property owners under the tree culture 
acts. 

The next issue of bonds was that of September 1, 1884, amounting 
to 13,100. The tax list for 1883 shows that the value of the taxable 
property in the county for that year was the sum of $1,561,471, or, 
exduding the allowances under the tree culture acts, the sum of 
$1,384,289. Upon the former basis the debt limit would be $78,073.53, 
and upon the latter, $69,214.45. According to the contention of de- 
fendant's counsel, the number of bonds outstanding on September 1, 
1884, exclusive of the Shade bonds, was $42,400, and of warrants, $25,- 
850, or a total of $68,250; but from this total must be snbtra«ted 
the amount of the bonds which had been paid and canceled before 
September 1, 1884, amounting to $4,300, which leaves a total of $63,- 
950, and adding thereto the bonds issued on that date would bring the 
final total up to $67,050, or a sum clearly within the limit, wbether 
calculated on the basis of excluding or including the tree culture allow- 
ances in the valuation of the taxable property of the county, and with- 
out making allowance for the warrants which had been exchanged for 
bonds up to that date. 

We thus reach the last issue of bonds, being those issued under date 
of March 1, 1885, none of which are held by the Keene Five-Cent Sav- 
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ings Bank. The valuation of the taxable property of the county upon 
the last preceding tax list was at that date the sum of $1,580,735, or, 
deducting the tree culture allowances, the sum would be $1,437,527; 
thus making the 5 per cent, debt limit either $79,036.75, or $71,776.35, 
according to the basis of valuation adopted. At this tune there were 
outstanding bonds to the sum of $41,200, and warrants to the amount 
of $29,466, or a total of $70,660. It thus appears that the outstanding 
debt of the county had not reached the restrictive limit of the consti- 
tution when the county authorities determined to issue the séries 
of bonds of which those held by the plaintif! Faulkner form part. 
The bonds v^ere authorized and issued for the purpose of f unding then 
existing and outstanding indebtedness. The évidence shows that part 
thereof were directly exchanged for outstanding warrants, and part 
were sold for cash, and the money was used in paying up other parts of 
the warrants of the county. The évidence fails to show that as a re- 
suit of the issuance of this séries of $3,100 of bonds, and the retire- 
itnent of the county warrants caused thereby, the debt of the county was 
se enlarged as to reach or exceed the constitutional limit. As the 
législature has conferred full authority upon thé county to issue nego- 
tiable bonds for the purpose of funding the pre-existing warrant debt, 
every presumption is in favor of the validity of the bonds issued by 
the county; and to defeat bonds thus issued, and held by innocent pur- 
chasers for value, on the ground that the issuance thereof caused the 
debt of the county to exceed the constitutional limit, the necessary 
facts must be clearly proven, the burden thereof being upon the de- 
fendant. City of Huron v. Second Ward Sav. Bank, 30 C. C. A. 38, 
86 Ped. 272. 

The conclusion reached is that in each case the bonds sued on must 
be held to be valid, and the plaintiff is entitled to judgment for the 
amount due upon the bonds and coupons sued on, except such coupons 
as had matured more than 10 years before thèse actions were brought; 
it having been decided by the suprême court in Amy v. Dubuque, 98 
U. S. 470, that the statute of limitations is applicable to coupons, 
whether attached to or detached from the bonds with which they were 
issued. Thèse suits were brought August 10, 1897, and therefore the 
statutory limitation of 10 years bars only the coupons that had ma- 
tured before August 10, 1887, which includes coupons No. 14 of the 
bonds issued June 1, 1880, No. 10 of the issue of June 13, 1882, and 
No. 5 of the issue of September 1, 1884. Omitting thèse coupons, 
the amount due to the Keene Five-Cent Savings Bank, including the 
principal of the bonds, and interest thereon from the maturity of the 
bonds up to December 1, 1898, and the coupons, with interest from 
the maturity thereof to ihe date named, is the sum of $33,275.20, for 
which amount judgment will be entered for plaintiff in that case. 
Upon the same basis, the total amount due to Eliza J. Faulkner is the 
sum of $5,504.92, for which sum judgment will be entered in her favor 
in the second case. 
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DE KOUX et al. T. GIRARD. 

(Circuit Court, B. D. Pennsylvanla. December 17, 1898.) 

No. 55. 

I. COMPETENCr OF WlTNESS — TRANSACTIONS WITH PkbSONS SiNCB DbCEASKD— 

AssianMENT OF Interest by Partt. 

Whether a plaintiffl In a suit against executors can qualify himself to 
testify against the défendants as to transactions wlth, or statements by, 
the testator, under Rev. St. § 858, by an assignment of his Interest in the 
suit qusere. 

II. Same— GooD Faith of Transfer— Pennsylvania Statute. 

Under the Pennsylvania statute wliich provides that a person otherwise 
Incompétent as a witness stiall become compétent by a release or extin- 
gulshment In good faith of his Interest, the question of the good faith of 
the transfer is a preliminary one for the court, and an assignment by a 
plalntlff, in a suit against executors, withln two weeks of the time he is 
called as a witness, of a part of his Interest in the suit to his wlfe in con- 
sidération of love and affection and one dollar, and of the remainder to 
his brother "for value recelved," will not be held to qualify such plalntlff 
to glve testimony against the défendants Intended to maintain an impu- 
.•atlon of gross fraud on the part of the testator, and another also slnce 
deceased. 
8. Eqdity Pkacticb—Taking Testimony bepore Examiner— Referring Ques- 
tions TO Court. 

The Interruption of proceedlngs before an examiner for the purpose of 
obtalning the opinion of the court on questions raised Is not, in gênerai, to 
be encouraged, but ordlnarily the objection should merely be noted and 
consldered on the hearing. 

Hearing on objections inade to testimony offered before the examiner, 
and referred to the court. 

C. B. Kilgore, for complainants. 

J. Percy Keatîng and J. M. Gest, for respondent. 

DALLAS, Circuit Judge. John Joseph Etienne Louis De Roux was 
called before the examiner as a witness on behalf of the complainants, 
and, as is stated in the brief submitted by their counsel, it was "pro- 
posed to prove by this witness that he was présent when the deed was 
made by his uncle John Augustus Girard and others to his father and 
mother and Lemtilhaac and wife, dated December 26, 1857, and also 
that he was présent when the purchase-money mortgage was made, and 
exactly how that mortgage was read to liis parents before they signed ; 
also that they could not read or speak English, that the clause including 
the coal lands of Madame De Eoux was omitted when this paper was 
read, and that the mortgagors never knew that the coal lands were in- 
cluded in this mortgage, intended to be a purchase-money mortgage of 
other and separate lands, and that they knew [?] of the sale of the coal 
lands under this mortgage, nor did their heirs know of it until within 
two years of the présent time." Upon the argument this oflfer was 
treated as having référence to transactions which occurred with Théo- 
dore Cuyler and John Augustus Girard, both of whom are deceased, and 
upon*this understanding it will be disposed of. 

Section 858 of the Revised Statutes pro vides : 

"That In actions by or against executors, admlnistrators, or guardlans, in 
which judgment may be rendered for or against them, neither party shall be 
allowed to testify against the other, as to any transaction with, or statwment 
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by, the testator, intestate, or ward, unless called to testlfy thereto by the op- 
posite party, or requlred to testlfy thereto by the court. In ail other respects, 
the laws of the state In whlch the court Is held shall be the rules of décision 
as to the competency of wltnesses In the courts of the United States in trials 
at common law, and In equity and admiralty." 

The case presented manifestly Mis within the terras of this provision. 
The witness produced is a party plaintiff, and he is called to testify as 
to transactions with or by the testator or intestate of parties défendant ; 
and it seems to be practically conceded that the objection made before 
the examiner was well taken, unless met and overcome by showing that 
the witness had assigned ail bis interest in this suit and its subject-mat- 
ter, for the ground upon which it bas been contended that the offer 
should be received is (I quote from complainants' brief) "that the wit- 
ness had no interest in the case, his interest having been assigned on 
the 20th of October, 1898, and the case was already marked to the use 
of another." The two assignments thus referred to were produced in 
court, and are now before me. It is, at least, questionable whether, 
under the section of the Bevised Statutes to which I bave referred, a 
party may, by any assignment of his interest, be rendered compétent to 
testlfy to any transaction with or statement by the testator or intestate 
in an action by or against executors or administrators; but, waiving 
this question, and assuming, as counsel for plaintiffs has assumed, that 
the Pennsylvania statute which provides that a person otherwise in- 
compétent shall become compétent by a release or extinguishment in 
good faith of his interest is applicable to the case hère presented, and 
also that, if applicable, it is to be regarded as a rule of décision in this 
court, yet I am of opinion that the assignments which hâve been pro- 
duced cannot be held to bave been made in good faith, within the 
meaning of the provision. They were both made at one time, and 
onlv about two weeks before the assignor was called. One is to his 
wife, and the other is to his brother. The first is expressed to be "in 
considération of love and affection, and for and in considération of one 
dollar"; and the second to be "for value received," without any more 
spécifie statement of the actual considération. It is obvious, I think, 
that the object in making thèse assignments was not to make a sale for 
a substantial price, but, if possible, to qualify the witness to testify 
upon a subject as to which the law expressly commands that he shall 
not be allowed to testify. The act of the gênerai assembly of Pennsyl- 
vania of May 23, 1887, to which I hâve referred, makes the question 
of good faith a preliminary one to be decided by the trial judge. In 
this respect that act is but declaratory of the law as it had been long 
before laid down by Ghief Justice Gibson in Post v. Avery, 5 Watts & 
S. 510, who, with référence to the duty of the court, and the manner in 
which that duty should be performed, said: 

"Somethlng must be left to the discrétion of the Judge, who will take care 
to be satisfied that the true purpose of the assignment Is an actual sale for 
a substantial price; and this by the plaintlff's answers on his voir dire, or by 
évidence allunde. Where, however, the transaction passes In the face Qf the 
court, the party being at his last shlft, there wlU be no room for évidence In 
explanation of It. Such a case carrles with It Its own condenmatlon. In 
doubtful cases the burthen of proof will lie on the party attemptlng to get rld 
of the Interest, and it will be incumbent on him to clear his motive from sus- 
picion." 
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In the présent case the proceeding before the examiner îs, substan- 
tially, "in the face of the court," and, moreover, the assigner bas done 
nothing "to clear his motive from suspicion." 

The interruption of proceedings before an examiner for the purpose 
of obtaining the opinion of the court upon questions raised during their 
progress, is not, in gênerai, to be encouraged. Ordinarily. it is much 
to be preferred that the objections should be merely noted, and their 
considération be postponed until the hearing. The point in this in- 
stance is, however, so distinctly presented, and is, in my opinion, so free 
from difiBculty, that I deem it proper to décide it at once, especially 
in view of the fact that the évidence proposed bas for its object the 
maintenance of an imputation of a gross fraud chargea to hâve been 
perpetrated by persons whose lips hâve been closed by death. The ex- 
aminer is instructed to décline to take the testimony proposed by the 
offer referred to the court. 



CALLAHAN v. HICKS et al. 

CALLAHAN et ux. v. SAMB. 

(Circuit Court, W. D. Virginia. December 9, 1898.) 

1. Appeabance — CuKiNG Depectivb Process. 

A plaintifif eannot object to the jurisdiction of a fédéral court over a 
cause removed from a state court on the ground that the proceedings for 
brlnging the défendants into the state court were irregular, where the de- 
fendants appeared, and, after removing the cause, filed answers. 

3. Samb — DoMicrijE of Défendant — Waivbr of Objections. 

The provision of the judiciary act exempting a défendant from being 
sued in any district other than that of hIs domicile is for his beneflt, and 
may be waived by him; and, If he makes no objection to the Jurisdiction 
of the court on that ground, the plaintifC eannot, nor Is the court ousted of 
Jurisdiction. 

3. DisMissAL— KroHT OF PijAintiff— Cross Biix. 

A plaintifC is not entitled as a matter of right to dismiss his bill, where 
défendants hâve appeared, and by appropriate pleading asked affirmative 
relief; and such dismissal will not be .permitted, where it would be inéqui- 
table to défendants. 

On Motion to Dismiss. 

John H. Dinneen, for plaintiffa. 
Julian Meade, for défendants. 

PAUL, District Judge. The plaintlffs in thèse causes move to dis- 
miss the same on the ground that this court is without jurisdiction to 
entertain the'se suits. On the 21st of June, 1893, M. M. Callahan, the 
plaintifE in the flrst cause, ia her own name instituted a chancery suit 
in the circuit court of Wythe county, Va., against the défendants. 
Benjamin E. and George E. Hicks, who are spoken of in the pleadings as 
Hicks Bros., and who will be so designated herein. Hicks Bros, were 
nonresidents of the state of Virginia, and were proceeded against by 
an order of publication, under the statute law of Virginia. Tlie object 
of the suit, as alleged, was to subject a certain tract of land, containing 
131 acres, conveyed by the plaintiff and her husband, C. W. Callahan, to 
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the défendants, to the payment of |4,083.32; being tlie balance of pur- 
chase money due on said land by the défendants to the plaintiff. On 
pétition flled by the défendants in the state court, the cause wais re- 
moved into this court. After the rem o val of the cause the défendants 
flled their answer to the bill, in "which they alleged that the plaintiff 
M. M. Callahan was merely a nominal plaintiff; that the substantial 
mterest in the suit was in her husband, C. W. Callahan ; that the bonds 
on which the suit was based were executed, not to said M. M. Callahan, 
but to her husband, C. W. Callahan. The answer further alleged 
that said bonds were procured by fraud; that said C. W. Callahan had 
induced said défendants to join him in the purchase of a tract of land in 
Wythe county, Va., in which the défendants were to hâve an interest 
of three-fourths, and said Callahan an interest of one-fourth; that said 
Callahan represented that the land had cost |13,500; that the three- 
quarters interest of the défendants would cost them $10,126, whereas 
in truth said Callahan had agreed with one Allen to purchase said land 
at the price of |10,000. The answer further averred that the défend- 
ants, acting on the représentations of said C. W. Callahan, had made 
a cash payment to said Callahan of $4,000, and had paid the flrst of 
three bonds which they had executed for the deferred payments, of 
$2,041.66 each. The défendants asked that their answer be treated 
as a cross bill; that the said C. W. Callahan be made party défendant 
thereto; that the deed from said C. W. Callahan and wife to the défend- 
ants, and the two remaining bonds, for |2,04L66 each, executed by the 
défendants for the deferred payments on their supposed three-quarters 
interest in said land, be declared void; and that the same be annulled 
and canceled. On, this cross bill, process issued against said C. W. 
Callahan; and the same being returned executed, and no appearance 
being entered, at the March term, 1894, of this court, a decree was en- 
tered canceling and rescinding the deed from said C. W. Callahan and 
wife to said Benjamin E. and George E. Hicks, and canceling the Jast 
two bonds, of $2,041.66 each, for the deferred payments, and further 
decreeing a recovery by said Hicks Bros, of said C. W. Callahan of the 
sum of $6,041.66, the amount of purchase money paid to said C. W. 
Callahan. This cause remained in this condition until the 2d day of 
March, 1898. On that day said C. W. Callahan and M. M. Callahan, 
his wife,* the plaintififs in the second cause, flled their bill in this court, 
praying an injunction against the enforcement of said decree of March 
term, 1894, in the cause of M. M. Callahan against Hicks Bros., and 
praying that the same be set aside and annulled on the ground that no 
process had been served on said C. W. Callahan, requiring him to an- 
swer the cross bill flled by Hicks Bros. The bill recites the history 
of the sale of the land bought of Allen, to the Hicks Bros., the cash 
payment made by Hicks Bros., their payment of the flrst bond for the 
deferred payments, and allèges that said C. W. Callahan was not inter- 
ested in the suif of M. M. Callahan against Hicks Bros., and that he 
eould not be amenable to any decree entered in that cause. To this bill 
Hicks Bros, flled their answer, setting up the same défenses they had 
made to the bill flled against them by M. M. Callahan. On the 15th 
of March, 1898, the following decrees were entered, without opposition 
from counsel, — the flrst being in the handwriting of the attorney for the 
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plaintiffs, Callahan and wife; the second, in the handwriting of the at- 
torney for Hicks Bros. : 

"M. M. Callahan vs. Benjamin E. Hicks and Geo. E. Hicks, and C. W. Calla- 
han and M. M. Callahan vs. Benjamin E. Hicks and Geo. E. Hicks. 

"In Equity. 

"It appeariug to the court that the parties to thèse two causes are the same, 
and that the subject-matters thereof are so intimately related that the in- 
terests of justice as well as the rights of the parties require that they should 
be heard and decided together, it is thereupon, by the United States circuit 
court in and for the Western district of Virginia, this 15th day of March, 1896, 
adjudged, ordered, and deereed that thèse two causes be heneeforth heard to- 
gether, and that ail proceedings, orders, and decrees had and taken in either 
case shall be read and considered as having been taken in the other case." 

"M. M. Callahan vs. Geo. B. and B. B. Hicks, and C. W. and M. M. Callahan 
vs. Geo. B. and B. E. Hicks. 

"Thèse two causes came on again to be heard upon the papers heretofore 
read in said causes, and the answer of G. B. and B. E. Hicks to the bill in 
sald causes of C. W. and M. M. Callahan, which by leave of the court is 
allowed to be flled therein, and was argued by counsel. On considération 
whereof, it appearing to the court that the process to answer the cross bill 
in said cause of M. M. Callahan vs. said Hicks was not in fact served upon said 
C. W. Callahan, who is a party to this cause, but upon another man bearing 
his name, it is ordered that the said decree against C. W. & M. M. Callahan 
of March 16, 1894, be, and is hereby, annulled and set aside, but without préju- 
dice to the rights and remédies of any party to either of said causes, but leav- 
ing them just as they existed before said decree wàs entered. Upon request 
of counsel for said parties, it is further ordered that this cause be removed 
to this court at Banville, to be further proceeded in at that place, and it is 
ordered that the papers in said two causes be sent to Banville by the clerk 
of this court." 

Counsel for the plaintiffs on this motion to dismiss asserts that the 
proceedings in the state court in the suit of M. M. Callahan v. Hicks 
Bros, was irregular, in the proceedings necessary to make Hicks Bros, 
parties défendant to that suit. Whatever irregularities there may 
hâve been in that suit, — and the court finds none, — they were cured by 
the appearance of Hicks Bros., and flling their pétition for remov^jl 
of the cause into this court, and flling their answer after removal. They 
were the only parties who could hâve made such objection. They 
found none, and the plaintiff M. M. Callahan will not be allowed to 
make it after having invoked the jurisdiction of the state court. 

The main ground on which counsel for Callahan and wife insists that 
this court is without jurisdiction in the cause in which they are joint 
plaintiffs is that neither the plaintiffs nor the défendants are dtizens 
of this district; that the plaintiffs being citizens of the state of Mary- 
land, and the défendants citizens of the state of New York, the diverse 
citizenship necessary to give this court jurisdiction does not exist. 
This contention is based on that clause of the judiciary act of IVIarch 
3, 1887, as amended by the act of August 13, 1888, which provides that 
"no civil suit shall be brought in the circuit courts of the United States 
against any person, by any original process or proceeding in any other 
district than that whereof he is an inhabitant." It has been frequéntly 
decided by the suprême court that this provision of the statute exempt- 
ing a défendant from being sued in a district other than that in which 
he has his domicile may be waived by him, and that, if he wishes to 
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avail himself of the statutory exemption, he must do so by proper plea 
or motion. In Ex parte SchoUenberger, 96 U. S. 369, the court said: 

"The act of congress prescrlbing a place where a person may be sued Is not 
one affecting the gênerai jurlsdlction of the courts. It is rather in the nature 
of a Personal exemption in favor of a défendant, and it is one which he may 
waive. If the citizenship of the parties is sufficient, a défendant may consent 
to be sued anywhere he pleases, and certainly jurisdiction will not be ousted 
because he bas consented." 

The same doctrine was held in Bank v. Morgan, 132 U. S. 141, 10 Sup. 
et. 37. In Eailway Go. v. McBride, 141 U. S. 127, 11 Sup. Ct. 982, 
the court, in passing on this question, said: 

"Without multiplying authorities on this question, it is obvions that the 
party who in the flrst instance appears and pleads to the merlts waives any 
right to challenge thereafter the jurisdiction of the court on the ground that 
the suit has been brought in the wrong district." 

Trust Co. V. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286, was a case in 
which the plaintifî in the circuit court was a corporation created under 
the laws of the state of New York, and the défendant a corporation cre- 
ated under the laws of the state of New Jersey. The défendant ap- 
peared and submitted itself to the jurisdiction of the court. In that 
case, as in the case at bar, both parties were nonresidents of the dis- 
trict in which the suit was brought. The suprême court said: 

"Nor do we see any reason for a différent conclusion as to the subject of 
waiver when the auestion arises where neither of the parties are résidents 
of the district from that reached where the défendant only is not such rési- 
dent." 

In the cases before us the défendants, Hicks Bros., hâve raised no 
objection to the jurisdiction of this court. They appeared in the state 
court in the suit of M. M. Oallahan against them, and invoked the 
jurisdiction of this court, by having the cause removed, and âled their 
answer after removal. When sued in this court by the plaintifEs, C. W. 
CallaJian and wife, they appeared and flled their answer to the plaintiiïs' 
bill, and thus waived the question of jurisdiction, if they had a right to 
raise it. But the plaintiffs seek to raise the question of jurisdiction, 
which the défendants hâve waived; and that, too, after the plaintiffs 
themselves hâve invoked the jurisdiction of the court, hâve without ob- 
jection allowed the défendants to ûle their answer to the plaintiffs' 
bill, and after the decrees above of March 15, 1898, had been entered 
at a former term. The plaintiffs, C. W. Oallahan and wife, having 
brought their suit in this court, and the défendants appearing, and by 
their answer waiving ail objections that they might hâve taken to the 
plaintiffs' right to sue in this district, the plaintiffs cannot be heard 
to raise a question which the défendants alone had a right to raise, 
and which they waived by flling their answer to the merits. 

The contention of the plaintiffs, Callahan and wife, that they hâve a 
right to dismiss their suit, and thus compel the défendants, Hicks Bros., 
in order to assert their claim, to bring a separate suit against the plain- 
tiffs in the state of Maryland, cannot be maintained. The doctrine of 
the right of a plaintifif to dismiss his bill is thus stated (Fost. Fed. Prac. 
§291): 

"The plaintiff may dismiss his bill, without costs, at any time before the de- 
fendant's appearance. • ♦ * After appearance, and before a decree or de- 
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cretal order, a plalntiff can usually obtain a dismîssal upon payment of the 
costs of such of the défendants as hâve appeared, but not If they, or any of 
them, would be injured thereby. Leave to dismiss may be refused where the 
défendant claims affirmative relief by cross bill, or by ansvrer in a case where 
be is entitled to affirmative relief on an answer." 

The défendants in tlieir answer claim affirmative relief. To permit 
the plaintiffs to dismiss their bill, and compel the défendants to bring 
a suit to establish against the plaintiffs the claim the défendants assert 
in their answer, would subject them to serions injury, should the plain- 
tiffs rely on the plea of the statute of limitations, or assert some other 
défense to which they might resort. There would be neither reason 
nor justice in putting the défendants to a new suit to establish a claim 
that can be disposed of in the présent litigation. Sterens v. The Rail- 
roads, 4 Fed. 97. Electrical Accumulator Co. v. Brush Electric Co., 44 
Fed. 602; Chicago & A. E. Ck). v. Union Eolling-Mill Oo., 109 U. S. 702, 
3 Sup. et. -594. In the last case the suprême court quotes f rom Connor 
V. Drake, 1 Ohio St. 170, as follows: 

"The propriety of pefmitting a complainant to dismiss his bill is a matter 
within the sound discrétion of the court, which discrétion Is to be exercised 
with référence to the rights of both parties,— as well the défendants as the 
complainants. After a défendant has been put to trouble in making his dé- 
fense, if, in the progress of the case, rights bave been manlfested that he is 
entitled to clalm, and which are valuable to him, it would be unjust to deprive 
him of them merely because the complainant might come to the conclusion 
that it would be for his Interests to dlsmiss bis bill. Such a mode of proceed- 
ing would be trifling with the court, as well as with the rights of défendants." 

The authorities cited thoroughiy sustain the défendants in their ob- 
jection to a dismissal of thèse causes, and the motion to do so will be 
overruled. 



PAINE V. UNITED STATES PLAYING-OAED CO. 

(Circuit Court, D. New Jersey. December 17, 1898.) 

Pkhltminary Injonction — Bdfficiency of Showing. 

A preliminary injunction will not be granted where it appears, from the 
moving papers and answering affldavits, not only that plaintiffs right to 
the injunction Is not clear, but that there are substantive matters of 
défense, which ought not to be tried on ex parte affidavits, and it is fur- 
ther shown that the défendant is flnancially responsible. 

On Motion for Preliminary Injunction. 

Fred L. Chappell, for complainant. 
A. V. Brieson, for défendant. 

KIRKPATEICK, District Judge. The bill of complaint in this 
cause is flled by Cassius M. Paine against the United States Playing- 
Card Company, seeking, by way of preliminary injunction, the enforce- 
ment of the terms of a contract entered into in 1892 between the com- 
plainant and the National Gard Company. The clause of the contract 
under which the relief is sought is as follows: 

"Said second party [meaning the National Gard Company] contracte and 
agrées that during the life of this contract it will not, direetly or indirectly, 
handle, manufacture, or sell any otber apparatus, method, or System for Uu- 
plicate whist." 
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The bill allèges that: 

"The said National Gard Company, after entering Into sald contract wlth 
your orator, merged itself, wlth other playing-card companies, into a new 
corporation, organized under the laws of the state of New Jersey, whlch is the 
défendant herein, and known as the 'United States Playlng-Oard Company.' " 

What the terms of the merger were, or whether the contracts and 
obligations of the National Gard Company were transferred or assumed 
by the United States Playing-Card Company, is not set forth. The 
answering affidavits of the défendant company deny that any such trans- 
fer or assumption of the particular contract was made, and go so far 
as to deny the merger as set out in the bill and affldavit of the complain- 
ant which is annexed to same. An effort has been made to show 
that the défendant was acquainted with the contents and terms of the 
contract made with the National Card Company, That may be admit- 
ted, and yet the moving papers be free from conclusive proof of its 
assumption. It may be true that the défendant has manufactured and 
is manufacturing the complainant's System of dnplicate whist, but in 
so doing it may be but a tort feasor. If it were otherwise, and it were 
assumed that the défendant was as much bound by the contract as the 
National Card Company, a perusal of the contract, and an examination 
and considération of the moving papers and answering affldavits, reveal 
so many substantive matters of défense that I do not feel they ought 
to be determined upon a motion for a preliminary injunction. Not 
only is the right of the complainant to hold the défendant herein to a 
performance of the contract not clearly shown, but serions objections 
are raised as to the validity of the contract itself, — ^whether it is not 
void for failure of considération, or as being contrary to public policy, 
and whether, if valid, it has not by its terms expired. Thèse are 
questions that ought not to be decided upon ex parte affidavits, nor until 
the parties hâve had opportunity to présent to the court the fullest proof 
respecting the same. The défendant corporation is represented to be 
of the largest financial responsibility, and it is questionable whether an 
action at law would not afford the complainant ail the relief to which 
he may be entitled. To grant an injunction at this time would be to 
détermine in advance, in favor of the complainant, ail the disputed 
questions in the case, without giving the défendant an opportunity to 
be heard. Hie interférence of the court by way of injunction does not 
seem necessary to preserve-any right which the complainant may hâve. 
The injury which might be done the défendant through the stoppage 
of its business, for which it could recover no compensation, would far 
exceed any beneflt to be derived by the complainant thereby. The mo- 
tion for a preliminary injunction will be denied. 
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NATIONAL BANK OF COMMERCE IN DENVER v. ALLEN et al. 

(Circuit Coupt of Appeals, Eightli Circuit. October 31, 1898.) 

No. 1,03T. 

1 Corporations— Powbrs—Indoksembnt of Notes. 

A corporation organized to carry oa a mercantile business bas power to 
indorse notes of a third person from whom it buys mercbandlse in pay- 
ment for such merchandise. 

8. SaME— LlABILITY OF OnE CORPORATION FOR ACTS OF ANOTHBR— AOENCT. 

Neitber tbe fact tliat a bank held as collatéral security a majority of the 
stock of a mercantile corporation, nor that one of its offlcers was for a 
tlme a director of the mercantile company, renders the latter the agent of 
the bank, so as to make the bank liable to creditors of the company for 
misrepresentations as to its financial condition made by its oiBcers. 
8 Same — Insolvency — Power to Pebfkr Cb :ditor8. 

A prlvate business corporation bas the same power to prefer creditors 
as an individual, and, though Insolvent, so long as it retains the custody 
and control of its property may dispose of the same so as to pay the clalms 
of one or more of its creditors, to the total exclusion of other equally mer- 
Itorious clalms. 
4 Same — Stockholdbrb — Right of Pledgor to Vote. 

Under 1 Mill's Ann. St. Colo. §§ 495, 496, which authorize persons holding 
stock in a corporation as trustées to vote the same, but provide that a 
pledgor may vote the stock pledged, one to whom stock bas been trans- 
ferred to hold as collatéral security for an indebtedness to a third party is 
not a trustée, but the transaction is, in effect, a pledge, and, in the absence 
of express agreement, the pledgor is entitled to vote the stock. 

6. SaMB— PREFERENCE OF CREDITORS— UndUB INFLUENCE. 

A bank is not required to give' notice of a claim against a mercantile 
corporation, or the amount of such clalm, nor does the fact that it exercises 
the moral influence which it possesses over the company as a large creditor, 
to induce it to grant a préférence, render it liable to other creditors for 
the amount received in payment of its claims, where it had no actual con- 
trol over the action of the company. 

6. JURISDICTION OF PbDERAL COURTS — INTERVENTION IN CrEDITORS' SuIT— 

Amount of Claim. 

Where a judgment creditor whose judgment exeeeds $2,000 has filed a 
creditors' bill in a fédéral court in behalf of himself and ail other creditors 
who désire to corne in, to reach and subject a spécial fund alleged to hâve 
been acquired by a third party in fraud of the rights of the creditors of 
the judgment défendant, and the court has acquired jurisdiction over such 
fund, it has jurisdiction to entertain a pétition of intervention by another 
creditor deslring to become a party to the bill, and elaimzng an interest 
in the fund, though the amount of his Judgment is less than $2,000. 

7. Same — Limitation op Judiciary Act. 

The provision of the judiciary act limiting the right to sue in a fédéral 
court to cases which involve $2,000, exclusive of interest and costs, does 
not apply to a case where a judgment creditor intervenes and becomes a 
party to a creditors' bill already flled by a judgment creditor whose judg- 
ment exeeeds the jurisdietional amount, in behalf of himself and ail other 
creditors similarly situated who désire to come in. 

Appeal from the Circuit Court of the United States for the District 

of Colorado. 

« 

This was a creditors' bill, which was exhibited by George A. Allen and oth- 
ers, the appellees, composing the firm of Paris, Allen & Co., against the Na- 
tional Bank of Commerce in Denver, the appellant, and against the A. K. 
Clarke Mercantile Company, hereafter termed the "Mercantile Company." 
The bill was filed by Paris, Allen & Co., as judgment creditors of the Mer- 
cantile Company, for their own beneflt, and for the beneflt of such other 
90 F.— 35 
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judgiuent creditors of tjiç Mercantile Company as might thereafter Joln In the 
proceedirijg and contrlbiite to the expense thereof; whereupon several other 
judgment creditors of tlie Mercantile Company did unité in the proceedings 
and become parties complainant. 

The relief sought is based upon grounds set fortli in the blll of complaint, 
which may be summarized as foUows: The Mercantile Company was organ- 
ized on or about April 26, 1893, under the laws of the state of Colorado, for 
the ostensible purpose of acqulring and succeeding to the business of A. K. 
Clarke, who for some time previously had been engaged In the wholesale and 
retail liquor business In the city of Denyer, Colo., which business was trans- 
acted in the name of A. K. Clarke & Co. The capital of the Mercantile Com- 
pany was fixed at $200,000, consisting of 2,000 shares, of the par value of 
$100 each, and the stock was ail issued to said Clarke and two otber persons 
by him designated, as fuU-paid stock, in exchange for the stock of liquors, 
warehouse recelpts, and other property formerly belonglng to said Clarke. 
1,988 shares of said stock were issued to Clarke personally, and 1 share each to 
two other persons, who forthwith became directors and offlcers of the corpora- 
tion. Clarke was at the time Indebted to the National Bank of Commerce in 
Denver.the appellant.in the sum of $50,000, and he forthwith assigned the 1,998 
shares of stock in the Mercantile Company to said bank, as collatéral security 
for his individual indebtedness. Immediately upon its organization the Mercan- 
tile Company engaged In the wholesale liquor business at the place formerly 
occupied by Clarke, and continued to transact such business until January 
10, 1895, and in thç meantime became Indebted to the firm of Paris, Allen & 
Co,, for liquors purchased, in the sum of $3,250, and to the other complainants 
as well, the total indebtedness aggregatlng about $20,000. The aforesaid 
indebtedness was contracted with the fuU knowledge of the National Bank of 
Commerce in Denver, hereafter termed the "Bank," which was acquainted 
with the purchases that were from time to time made by the Mercantile 
Company. Upon its organization the Mercantile Company guarantied and 
Indorsed the individual obligations of said Clarke to the bank; doing so, as 
the bill alleged, without considération, and for the purpose of creating a fleti- 
tious indebtedness from the Mercantile Company to the bank. On or about 
January 10, 1895, the Mercantile Company sold and transferred its property 
and assets to another corporation, called the "Colorado Mercantile Com- 
pany," for the sum of $50,000, the whole of which sum, when received, was 
pald to the défendant bank. The complainants below further charged, on 
information and belief, that the Mercantile Company was organized for the 
purpose of enabling Clarke to avoid the payment of his individual debts, 
amounting at the time to $50,000; that the sale by the Mercantile Company to 
the Colorado Mercantile Company, in January, 1885, was made for the sole 
purpose of enabling the vendor to avoid the payment of Its just debts, particu- 
larly the several debts due to the complainants, and for the purpose of hin- 
dering and delaying its creditors In the collection of their debts, and to secure 
the payment of the indebtedness due from Clarke individually to the bank; 
and that by the sale made by Clarke to the Clarke Mercantile Company, and 
by the assignment of Olarke's 1,998 shares of stock to the défendant bank, as 
collatéral security, the bank became the sole owner of the property of the 
Mercantile Company, and conducted the wholesale liquor business In the name 
of the latter company, for its sole use and benefit, from April, 1893, until the 
sale in January, 1895, to the Colorado Mercantile Company. The complain- 
ants also charged that during the last-mentloned perlod the bank, actlng in 
the name of the Clarke Mercantile Company, published to the commercial 
world that the stock of said company had been fuUy paid up by the sale and 
transfer of Clarke's stock of goods to said company; that the value of the 
property and assets of said company exceeded $115,000; that its debts did 
not exceed $10,000; that the foregoing .statements were made for the purpose 
of deceivlng persons who had dealings with the Mercantile Company, and to 
induce such persons to sell goods to said company; that thereby the complain- 
ants were in fact induced to sell goods to the Mercantile Company, sliortly 
prier to the sale of its business to the Colorado Mercantile Company, which 
goods were on hand at the time of said sale; and that the proceeds thereof, 
on the occasion of such sale, were paid to and received by the défendant bank, 
and were still held by it. They further charged that the Mercantile Company 
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was at no time Indebted to the bank in a sum exceeding ?10,000. It was 
finally chargea that the business aforesaid was conducted in the manner 
aforesaid,— that is to say, by the banli in the name of the Clarlie Mercantile 
Company,— "ïor the purpose of covering and concealing a secret trust in favor 
of the said respondent banlc, and for the purpose of hindering, delaying, and 
defrauding the creditors of said respondent company, and partieularly your 
orators, in the collection of thelr just clalms and demands against the said 
respondent company," 

The bank, by its answer, denied, in substance, that the Mercantile Company 
had ever been its agent for the transaction of any business, or that It had 
ever transacted any business in the name o£ that company, or that it had ever 
made any statements to the commercial world such as were Imputed to it in 
the bill of eomplaint, to the effect that the stock of the Mercantile Company 
was fuUy paid up, or concerning the value of its property and assets. It 
also denied in détail ail other allégations contained in the bill which tended 
to show that it had become a party to any scheme to wrong or defraud the 
complainants or either of them. The case cornes to this court on appeal from 
a decree in favor of the complainants below, which adjudged that the défend- 
ant bank should pay to the respective complainants the amount of their sev- 
eral demands against the Clarke Mercantile Company, ail of which had been 
reduced to judgment, together with interest thereon at the rate of 8 per cent, 
par annum from and after November 2, 1895. 

A. B. Seaman, for appellant. 

Lucius M. Cuthbert (Henry T. Eogers and Daniel B. Ellis, on the 
brief), for appellees. 

Before SANBOEN and THAYER, Circuit Judges, and SHIRAS, 
District Judge. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is claimed in behalf of the appellees, who were the complainants 
below, that the Clarke Mercantile Company indorsed the individual 
notes of A. K. Clarke, which were at the time held and owned by 
the appellant, the National Bank of Commerce in Denver, without re- 
ceiving any considération therefor, and that the indorsements in ques- 
tion were for that reason ultra vires and void. On the assumption 
that the indorsements were without considération, it seems to be fur- 
ther contended that, when the Mercantile Company discharged its lia- 
bility to the bank on account of such indorsements by paying the notes, 
it acted wrongf ully and in f raud of the rights of the appellees, and that 
the money so paid on account of the indorsements can be recovered by 
them from the bank, notwithstanding the admitted fact that none of the 
debts now due to the appellees were contracted by the Mercantile Com- 
pany until more than a year after the indorsements were executed. We 
think it sufiflcient to say, concerning this contention of the appellees, 
that the proof does not support the charge that the indorsements were 
executed without considération. The trial court was of the same opin- 
ion, and we fuUy concur in its views on that point. The record discloses 
that, at the flrst meeting of the directors of the Mercantile Company, 
Clarke proposed to sell and convey to said company his entire stock in 
trade, consisting of liquors, cigars, fixtures, and ail other property, 
provided the company would issue to him its entire capital stock as 
full paid and nonassessable, and provided, further, that the company 
would indorse the notes of said Clarke to the National Bank of Com- 
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merce in Denver, în the sum of |77,500, in considération of the transac- 
tion. The proposition which was made by Clarke obligated him to 
further secure his notes to the bank by hypothecating a suificient 
amount of the capital stock of the Mercantile Company, when the same 
was issued to hijn, but it was expressly stated in his proposition to the 
Company that the indorsement of his notes to the bank should fonn a 
part of the considération for the proposed transfer of his stock in 
trade to the Mercantile Company. This proposition on the part of 
Clarke was accepted; his stock in trade was eonveyed to the Mercan- 
tile Company; its total capital stock was issued to Clarke, or to such 
persons as wereby him designated to receive it; and two notes of 
Clarke, one for |50,000 and one for |27,500, which were then held by 
the bank, were forthwith indorsed by the Mercantile Company. More- 
over, we find no reason to doubt that the bank at that time held, as 
collatéral security, many warehouse receipts for goods which then 
formed a part of Clarke's stock in trade, and we think it is most prob- 
able that the bank surrendered such collatéral to enable Clarke to 
transfer his property and business to the Mercantile Company. In 
view of thèse facts, we think that the Mercantile Company did receive 
a valuable considération for the indorsement of Clarke's individual 
notes, and that the contention to the contrary is without merit. It 
may be that the creditors of ihe Mercantile Company, in a proper pro- 
ceeding, would be able to show that by the transaction in question the 
par value of its stock was not fully paid, but there is no greater reason 
for saying that the notes were indorsed without considération than there 
would be for asserting that nothing was paid on the capital stock. 
The transfer of the stock in trade and the indorsement of the notes 
formed a part of the same transaction, and the former act was the con- 
sidération for the latter. Nor do we perceive that there was any want 
of power on the part of the Mercantile Company to exécute the indorse- 
ments. It was organized "to carry on a wholesale, retail, and jobbing 
liquor, cigar, and tobacco business," which involved the right to pur- 
chase the requisite stock of such articles, and it could purchase the same 
either by paying cash therefor, or by indorsing the outstanding paper 
of the party from whom it acquired them, if that method of payment 
was deemed satisfactory. 

The appellees also predicate a right to relief on the ground that 
the appellant bank conducted a wholesale and retail liquor, cigar, 
and tobacco business under the name of the Clarke Mercantile Com- 
pany, for the bank's exclusive use and beneflt, and that while doing so 
it made certain false and fraudulent représentations to the business 
world concerning the amount that had been paid on the stock of the 
Mercantile Company, and concerning its assets and liabilities, whereby 
the appellees were deceived and induced to extend crédit to that Com- 
pany. This charge appears to be based on the following facts, and is 
in the nature of a légal inference therefrom: When the Mercantile 
Company was formed, Clarke became, and so long as it was engaged 
in business continued to be, its président and chief managing offlcer. 
Such purchases and sales as were thereafter made by the company were 
made under his supervision and direction. He was actively engaged 
in controlling the daily business transactions of the company from the 
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date of its organization uutil Januarj 12, 1895, when the Mercantile 
Company sold its property and the good will of its business to the Colo- 
rado Mercantile Company. On the organization of the Mercantile 
Company, which appears to hâve taken place on May 26, 1893, 1,998 
shares of stock were issued to Clarke, and 1 share each to Benjamin 
Harrison and John S. Fowler, who, together with Clarke, became the 
flrst board of directors. Clarke immediately transferred 1,988 shares 
of his stock to William B. Morrison, who was the appellant's assistant 
cashier, as collatéral, to secure Ms individual indebtedness to the ap- 
pellant bank, and that amount of stock thereafter stood in Morrison's 
name, with a notation upon the stock ledger that he held it as "trustée 
for collatéral security." On September 21, 1893, William F. Dieter 
was elected a director of the Mercantile Company in place of Benjamin 
Harrison, who had resigned. Dieter thereafter served the company in 
the capacity of director and bookkeeper, he having been recommended 
for the latter situation to the président of the Mercantile Company by 
one of the directors of the appelant bank. On June 4, 1894, Morrison, 
who had then acquired in his own right the one share of stock originally 
issued to John S. Fowler, became a director of the Mercantile Company 
in lieu of said Fowler, but he does not appear to hâve taken an active 
part in the daily business transactions of the Mercantile Company, which 
were, in the main, conducted by Clai'ke, with the assistance of Dieter, 
the bookkeeper. On April 18, 1895, Morrison resigned from the board 
of directors, and his résignation was duly accepted. There is testimony 
in the record which tends to show that on or about June 10, 1893, 
Clarke stated, in substance, to a représentative of K. G. Dun & Co., 
when he was requested to make a statement conceming the assets and 
liabilities of the Mercantile Company, that its total assets aggregated 
f 146,215.12; that the merchandise indebtedness which had been as- 
sumed by the company amounted to |22,559.54; and that he (Clarke) 
owed individually |T6,500, which was secured by the hypothecation of 
his stock in the Mercantile Company. The testimony further shows 
that Dieter, the bookkeeper of the Mercantile Company, on March 30, 
1894, handed to an agent of R. G. Dun & Co. another statement, show- 
ing that the total assets of the Mercantile Company at that time 
amounted to $125,627.93, and its liabilities to f 10,000; but there is also 
évidence to the effect that the agent of E. G. Dun & Co., to whom the 
last-mentioned statement was furnislied, well knew that the Mercantile 
Company was heavily indebted at the time to the api>ellant bank, and 
that such indebtedness had not been included in the aforesaid statement 
of its liabilities. While the évidence fully warrants the conclusion that 
the appellees were indnced to crédit the Mercantile Company on the 
strength of statements concerning its means and solvency that were cir- 
culated by various commercial agencies, and had been compiled from 
statements made by Clarke and Dieter, yet there is no évidence that 
such statements were made either by direction, or with the knowl- 
edge and sanction, of any of the managing oiîficers of the appellant bank. 
The testimony further discloses that, after the Mercantile Company was 
formed, its business was generally conducted at a loss; that this was 
particularly the case in the season of 1894; that Clarke failed to induce 
certain parties, from whom he had been in the habit of purchasing goods, 
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to buy a part of his stock in the Mercantile Company and become inter- 
ested in its business, as he had hoped to do when the company waa 
formed; that having failed in the latter project, and the company being 
in great financial stress, Clarke, on or about January 1, 1895, resolved 
to sell the stock in trade of the Mercantile Company and the good will 
of its business, if he could find a purchaser for the same at a fair price; 
that he succeeded in finding a purchaser, and conferred with the officers 
of the appellant bank, which was the largest créditer of the Mercantile 
Company, concerning the proposed sale, and was aided and assisted by 
them to a large extent in the negotiations, which culminated, on Janu- 
ary 12, 1895, in a sale to the Colorado Mercantile Company of the 
property and assets of the Mercantile Company for the sum of 
150,000 in cash; and that the money so received by the Mercantile Com- 
pany on the sale of its property and good will was deposited by it in 
the appellant bank, where it was applied, with the consent of the Mer- 
cantile Company, to the payment of its indebtedness to the appellant 
bank, which then amounted to about $78,000, ineluding the balance 
unpaid on the individual indebtedness of Clarke, which had been in- 
dorsed by the Mercantile Company on the organization of that concern. 
Prior to January 12, 1895, it seems that |13,111 had been paid on 
Clarke's individual note of |27,500, which had been indorsed by the 
Mercantile Company; that said note had been canceled, and the balance 
due thereon had been included in another note of 125,000, which was 
drawn by the Mercantile Company and indorsed by Clarke. The note 
for 150,000, originally made by Clarke and indorsed by the Mercantile 
Company, appears to hâve been wholly unpaid on January 12, 1895, 
except such sums as may hâve been paid thereon in the way of interest. 

Such, in brief, are the material f acts on which the claim is based that 
the appellant bank transacted business in the name of the Mercantile 
Company, for its exclusive use and beneflt, and that the représentations 
aforesaid concerning that company's assets and liabilities were in fact 
made by the bank, and that the bank should be held accountable there- 
for. 

We are of opinion, however, that the claim in question is not well 
founded. The Mercantile Company was a distinct légal entity, sub- 
ject at ail times to the control of its own officers, and it is clear, we 
think, that it did not become an agent of the bank either because 
Clarke hypothecated the bulk of its stock which he happened to own to 
secure a debt due to the bank, or because Morrison, an employé of the 
bank, served for a time on the board of directors of the Mercantile Com- 
pany, or for both of thèse reasons combined. In a légal sensé, a cor- 
poration does not become the agent of another, be it a corporation or 
an individual, because the latter holds a part of its stock in pledge to 
secure a debt; nor is the relation of principal and agent established, as 
between two corporations, because an offlcer or employé of one is a 
member of the board of directors of the other. It has even been held 
that, where the same person- is acting as director in two corporations, 
knowledge acquired by him, while serving in the capacity of a director in 
one corporation, is not imputable to the other. Thomp. Corp. § 5214, 
and cases there cited. Moreover, while it may be conceded that one 
corporation may act as agent of another in a given transaction, or even 
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in a séries of transactions, yet we do not understand it to be possible, 
for a corporation which bas been incorporated to carry on a given busi- 
ness, to transact the wbole of that business merely as the agent of, and 
for the exclusive benefit of, another. Ordinarily, a corporation is not 
even the agent of its own stoekholders, in such a sensé as to render 
them personally liable upon its contracts or for its wrongful or frauda- 
ient acts, although its stocldiolders are entitled ultimately to the net 
profits realized from ail corporate ventures; and it would be a strange 
resuit if the acquisition of stock in a corporation by one of its creditors, 
to be held as collatéral security, or if the élection of one of the credit- 
or's employés to serve on its board of directors, should be held to place 
the corporation in the attitude of a mère agent. Such a conclusion 
is totally inadmissible. It is doubtiess true, as has been suggested, 
that a large créditer of a corporation or of an individual, by virtue of 
being such, sometimes has such an influence over his debtor as enables 
him to control his actions in many ways; but this is a moral power, 
incident to the situation, which the law permits a créditer to exercise 
for his own benefit and advantage, even at the expense of other credit- 
ors, provided that he does not direct the doing of acts that are either 
illégal or fraudulent. The existence of such an influence, however, 
falls far short of establishing the relation of principal and agent, even 
where it is plain that it does exist and has been exercised. In the case 
at bar, it is obvious that the bank counseled and advised the Mercantile 
Company, through Clarke, its président, to sell its property and effects, 
and to apply the proceeds of the sale on the company's indebtedness to 
the bank; and it is very probable that the Mercantile Company was in- 
duced to a large extent, by such advice, to make the sale and such appro- 
priation of the proceeds. But conceding this to hâve been the case, the 
transaction amounted to no more than a préférence among creditors, ail 
of whom had valid claims, and, considered by itself, we do not see that 
it gives the appellees any légal cause for complaint. It seems to be 
weil settled in the state where the transaction took place, and in other 
jurisdictions as well, that a private business coi-poration, so long as 
it retains the custody and control of its property, may dispose of the 
same so as to pay the claims of one or more of its creditors, to the total 
exclusion of other equally meritorious claims, although it is at the time 
insolvent. In this respect a private business corporation has the saine 
power to prêter creditors which is possessed by an individual. Its prop- 
erty and assets not being held in trust for equal distribution among ail 
of its creditors, it may discriminate between them like a natural peison, 
provided it pays honest debts and makes no distribution of its property 
among shareholders until ail légal obligations to creditors hâve been dis- 
charged. West v. Produce Co., 6 Colo. App. 467, 41 Pac. 829; Burchinell 
V. Bennett (Colo. App.) 52 Pac. 51; Crymble v. Mulvanev, 21 Colo. 203, 
40 Pac. 499; Sutton v. Dana, 15 Colo. 98, 25 Pac. 90; Gottlieb v. Miller, 
154 111. 44, 89 N. E. 992; Henderson v. Trust Co., 143 Ind. 561, 40 
N. E. 516; Jewelry Co. v. Volfer, 106 Ala. 205, 17 South. 525; Hollins 
v. Iron Co., 150 U. S. 371, 382, 14 Sup. Ct. 127; Railway v. Ham, 114 
U. S. 587, 5 Sup. Ct. 1081; Graham v. Kailroad Co., 102 U. S. 148, 160; 
Fogg V. Blair, 133 U. S. 534, 541, 10 Sup. Ct. 338; Gould v. Kailway 
Co.. 52 Fed. 680. 
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In concludîng tbe discussion on this branch of tbe case, it is proper 
to observe that if the charge was well founded that the appéllant bank 
carried on business in the name of the Mercantile Company, and while 
doing 80 made false représentations, which were productive of damage 
to the appellees, then it would follow that a court of law could afford 
adéquate relief for the alleged wrong, and there would be no occasion 
for seeking relief in a court of equity. 

It is further urged that the decree of the lower court, compelling 
the bank to pay the appellees' claims out of the money which it re- 
ceived from tiie Mercantile Company on the sale of its property and 
good will, can be sustained upon the theory that the bank had a secret 
lien on the property of the Mercantile Company, or what was tanta- 
mount thereto, which was fraudulent as to its other creditors. This 
claim is based altogether on the state of facts heretofore detailed. It 
is said, in substance, that the bank held 1,988 shares of the stock of 
the Mercantile Company by a title which authorized it to vote the 
stock at ail corporate meetings; that Morrison and Dieter, two of the 
directors of the Mercantile Company, while serving on its board, were 
subject at ail times to the orders of the bank; and that by thèse means 
the bank had acquired a control over the Mercantile Company which 
was as obnoxious to the law as an unrecorded mortgage or bill of sale 
covering aU of that company's property and assets. 

We think, however, that it is an erroneous view that the bank had 
the right to vote the stock which stood in the name of Morrison on 
the books of the Mercantile Company. The testimony shows with- 
out contradiction that Olarke was the real owner of that stock, and 
that it had been placed in Morrison's name merely as collatéral security 
for Clarke's indebtednesg to the bank, without any agreement between 
Glarke and the bank that while it was so held it àould be voted by the 
latter. Under thèse circumstances, the right to vote the stock dé- 
pends upon a local statute of Colorado (1 MiH's Ann. St Cela §§ 495, 
éQG), which is as foUows: 

"Sec. 495. No person holding stock In any corporation as exécuter, adminis- 
trator, conservator, guardlan or trustée, and no person holding such stock as 
collatéral security, shall be personally subject to any liabillty as stockholder 
of such corporation, but the person pledging such stock shall be considered as 
holding the same and shall be liable as a stockholder accordingly, and the 
estate and f unds in the hands of such executor, administrator, conservator,- 
guardlan or trustée, shall be liable in Uke manner and to the same estent as 
the testator or intestate, or the ward, or person interested in such trust f unds 
would hâve been If he had been living and had been compétent to act and held 
the stock in his own name. 

"Sec. 496. Every executor, administrator, conservator, guardian or trustée 
shall represent the stock in hls hands at ail meetings of any such corporations 
and may vote accordingly as a stockholder, and every person who shall 
pledge his stock may nevertheless represent the same at ail meetings and vote 
accordingly." 

Keading both of thèse sections together, the term "trustée," as used 
in section 496, means, we think, a person who holds the légal title to 
stock for the beneflt of some third party, who is the équitable owner 
thereof, and entitled to the dividends thereon, and whose property, 
whether held in trust or otherwise, is chargeable with whatever lia- 
bility may resuit from the ownership of the stock. Persons holding 
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stock în trust for married women, minors, insane persons, spendthrifts, 
and the like would be included by the term "trustée," as used in section 
496, supra; but a person in whose hands stock is placed by tlie real 
owner, to be held merely as collatéral security for a debt due from him- 
self to a third person, would not be so included. In cases of the latter 
sort, the stock involved is really held in pledge, and the right to vote 
the same, in the absence of an express agreement to the contrary, re- 
mains with the pledgor. Brewster v. Hartley, 37 Cal. 15-25. Such 
we understand to be the construction which bas been placed upon the 
Colorado statute by the suprême court of that state, and similar views 
hâve been expressed elsewhere. Miller v. Murray, 17 Colo. 417, 30 
Pac. 46; Vowell v. Thompson, 3 Cranch, C. C. 438, Fed. Cas. No. 17,023; 
Hoppin V. Buffum, 9 E. I, 513-518; Allen v. Hill, 16 Cal. 113; Com. v. 
Dalzell, 152 Pa. St. 217, 25 Atl. 535. 

Concerning the charge that Morrison and Dicter, while serving on 
the board of directors of the Mercantile Company, were mère agents 
of the bank, we deem it sufficient to say: First, that both of thèse 
persons were duly qualified to serve as members of the board by their 
ownership, in their own right, of one share each of the stock of the 
Mercantile Company; and, in the second place, that we fail to flnd 
any évidence in the record which would justify a flnding that Dieter 
was a spécial représentative of the bank on the board of directors, and 
that he was unduly or unlawfully swayed by its influence. He was 
the bookkeeper of the Mercantile Company, and was employed for that 
purpose by its président. He devoted ail of his time to its service, and 
was paid for his services by the company. In short, he bore no such 
relation to the bank as would indicate that it could or did control his 
actions in an unlawful manner. Indeed, when the facts of the case 
are fuUy analyzed, it will be found, we think, that the control which 
the bank exercised over the Mercantile Company was mainly due to 
the fact that it had made advances to the company and was its largest 
créditer. It was a moral influence, due to this circumstance, which 
the bank seems to hâve exerted over the Mercantile Company, rather 
than any légal power that it had acquired to control its actions or 
business policy. The directors of the Mercantile Company seem to 
hâve retained the power at ail times to transact the corporate business 
as they deemed best, and two of them, at least (Clarke and Dieter), 
did not occupy such a relation to the bank as disabled them from 
exercising an independent judgment, or acting at ail times as they 
thought proper. 

We hâve already stated, in substance, that the évidence does not 
support the contention that the bank should be held responsible to 
the appellees for the statements which were made by Clarke and Dieter, 
relative to the flnancial condition of the Mercantile Company, and on 
this branch of the case it is proper to observe, further, that the tes- 
timony does not warrant the conclusion that the bank wrongfully con- 
cealed its relation as a créditer of the Mercantile Company, or resorted 
to any artifice to prevent such relation from becoming known. No 
statute of the state of Colorado, and no business usage of which we 
are aware, made it obligatory on the bank to give public notice of 
the amount of its claim against the Mercantile Company; and it goes 
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withûut saying that, in the absence of such a statute, its full duty was 
discharged by refraining fi-om making any false statements or spread- 
ing any false reports concerning the amount of such indebtedness. 
In point of fact, the existence of the debt, and the proximate amount 
thereof, was known to some of the; appellees as early as March 22, 
1894; sinee the évidence shows that on that day some of the appel- 
lees were furnished with a statement by Bradstreet's Coromercial 
Agency, which contained the information that the Mercantile Com- 
pany owed a local bank in Denver about |60,000, and that the stock 
of the Mercantile Company was hypothecated to secure such indebt- 
edness, and was virtually owned by the pledgee. 

In View of thèse considérations, we are unabîe to discover any 
reasons which will warrant a ruling that the control which the bank 
exercised over the Mercantile Company was tantamount to a secret 
lien on its property and for that reason fraudaient. Such influence 
as it exercised over the Mercantile Company it iiad acquired by means 
which the law esteems lawful. It concealed no fact which the law 
required it to make known. Moreover, it liad no légal power to con- 
trol the corporation, since the majority of that company's directors 
were under no obligations to the bank which can be as&umed to hâve 
rendered them unduly subservient to its wishes. 

In support of the proposition which is now under considération, the 
appellees hâve invited our spécial attention to the case of American 
Oak-Leather Co. v. C. H. Fargo & Co., 77 Fed. 671, which seems to 
hâve controlled the action of the trial court in rendering a decree 
in favor of the appellees. In that case it appeared that an insolvent 
business corporation had executed judgment notes in favor of three 
of its creditors, and had agreed that it would not exécute like notes 
in favor of any of its other creditors. To make the latter agreement 
effectuai, and for no other purpose, its président and secretary and the 
majority of its directors resigned, and their places were fiUed by 
clerks of the attorneys for the favored creditors who had coneocted 
the acheme. The corporation was thus left bound in the hands of 
the favored creditors who had been vested with power to make the 
potential liens actual liens at any moment. It was hélà, in sub- 
stance, that judgment notes executed under such circumstances had 
aU the vices of a secret lien. The facts disclosed by the présent rec- 
ord, as heretofore detailed, are, in our judgment, materially différent 
from those last recited. The bank held no obligation of the Mer- 
cantile Company which it could transform at will into an actual lien 
upon its property; neither did it hâve a like power to control the 
action of the debtor company. The resuit is that, if we give to the 
case cited its full weight, we fail to discover, in the faets upon which 
it was predicated, anything which will serve to alter the conclusions 
heretofore announced. 

One further question affecting the jurisdiction of the trial court is 
presented by the record which deserves notice. Several of the appel- 
lees who intervened in the suit which was commenced by Paris, Allen 
& Co., and who became co-complainants after that suit was institut ed, 
did not hâve daims against the Mercantile Company amounting to 
as much as |2,000, exclusive of interest and costs, and with respect to 
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those claims it is contended by the appellant that the circuit court 
did not hâve jurisdiction, although said claims had been severally 
reduced to judgment. Tlie jurisdiction of tlie trial court over the 
action brought by Paris, Allen & Co. is conceded, since that firm 
had obtained a judgment against the Mercantile Company in the sum 
of $3,249.42. The question, therefore, is not whether several judg- 
ment creditors whose claims are each less than $2,000 can aggregate 
them and bring a joint suit for the purpose of maintaining a creditors' 
bill in the fédéral court, but the précise question at issue is whether 
certain judgment creditors whose judgments were each less than |2,000 
had the right to intervene after another creditors' bill had been flled 
in the fédéral court over which that court had undoubted jurisdiction. 
This question, we think, should be answered in the affirmative. The 
original bill was exhibited for the purpose of reaching a spécifie fund 
alleged to be in the hands of the appellant bank, and subjecting the 
same to the payment of judgments against the Mercantile Company, 
on the theory that the bank had acquired the fund in fraud of the 
rights of creditors; and while it is true that the court ultimately ren- 
dered a money decree against the bank requiring it to pay spécifie 
sums of money to each of the several complainants, yet, in the progress 
of the case, it might hâve found it necessary to hâve appointed a 
receiver of the fund, or to hâve required its payment into court for 
the purpose of distriljution. Had the property proceeded against been 
land or goods and chattels, it would probably hâve found it neces- 
sary to hâve appointed a receiver. The suit was clearly one to reach 
a spécifie fund, and subjeet it to the payment of debts of the Mercantile 
Company, and, being a suit of that nature, the court in which such 
bill was first flled acquired the right to administer the fund without let 
or hindrance on the part of any other court, according to the principles 
announced by this court in the cases of Merrltt v. Barge Co., 49 U. S. 
App. 83, 93, 24 0. C. A. 530, and 79 Fed. 228, and Gates v. Bucki, 12 
U. S, App. 69, 4 C. C. A. 116, and 53 Fed. 961. We think, therefore, 
that after the original bill had been flled, and the fund proceeded 
against had thereby been brought within the jurisdiction of the court 
in such a sensé that if it thought proper it could hâve taken the fund 
into its own custody, other judgment creditors had the right to inter- 
vene for the protection of their interests, even though their judgments 
were severally less than |2,000. If they had been compelled to file 
bills in the courts of the state to reach the same fund and subjeet it 
to the payment of their judgments, such a course of procédure might 
eventually hâve led to a conflict of jurisdiction. Besides, we do not 
understand that the provision of the judiciary act limiting the right 
to sue to cases which exceed $2,000, exclusive of interest and costs, 
bas any application to cases like the one at bar, where a judgment 
tireditor intervenes and becomes a party to a creditors' bill already flled, 
which was exhibited by a judgment créditer whose judgment exceed ed 
the jurisdictional amount, and which was flled for his own beneflt and 
for the beneflt of others similarly situated who might come in and 
contribute to the expense of prosecuting the suit. The right of a 
judgment créditer to flle a bill in behalf of himself and other judgment 
creditors who may elect to join in the proceeding and contribute to the 
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expense, bas been recognized from time inunemorial by courts of equîty, 
chiefly because such practice lessens litigation and is also convenient. 
It is hardly probable, therefore, that the provision of tbe judiciary act 
last referred to was intended to change the established practice so as 
to prevent a judgment ereditor from intervening in a proceeding al- 
ready brought to collect a judgment in excess of $2,000, excluding 
interest and costs, if his own daim happened to be less than that sum. 
The cases chiefly relied upon by the appellant's counsel to sustain a 
contrary view (Gibson v. Shufeldt, 122 U. S. 27, 7 Sup. Ct. 1066; Seaver 
V. Bigelows, 5 Wall. 208; Ex parte Baltimore & 0. K. Co., 106 U. S. 
5, 1 Sup. Ct. 35; Clay v. Field, 138 U. S. 464, 479, 11 Sup. Ct. 419) 
are cases ■where the right of appeal to the suprême court was denied 
in conséquence of the amount involved in the appeal, and, in our judg- 
ment, they are not in point on the question at issue. The objection 
to the jurisdiction of the trial court is accordingly overruled, but, as 
the decree appealed from was erroneous, the same will be reversed, and 
the cause will be remanded for further proceedings in accordance with 
this opinion. 
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In 1809, R. purchased lot No. 1, comprising the western end of Rockaway 
Beach, and In 1814 conveyed the western portion thereof to the state of 
New York, reserving the rlght ta the drlft sedge. The state did not take 
actual possession, but by Its permission the United States built a block- 
house on the point for the purposes of the war of 1812. After the close of 
the war, the United States ceased its use, and the land remalned unoccu- 
pied, save as R., of whose remaining premises It was an uninclosed con- 
tinuation, pastured his cattle upon It, as did others, but it was otherwise 
useless for agriculture. In 1831 the portion of lot No. 1 not conveyed to 
the state was sold in foreclosure proceedings. In 1832, B. died, and there 
was no recognized occupation of the land in question until 1872. The deed 
of lot No. 1 to R. was forgotten or neglected, and was not recorded until 
1879, and B.'s deed to the state was not recorded in the office of the secre- 
tary of state until 1835, but Its existence was not known to any of the 
parties to thls controversy until 1884, when the state asserted tltle to the 
property, and In 1885 brought an action of ejectment therefor. In 1874, 
in an action of partition, to whieh the heirs of R., or their successors in 
interest, were parties, the land was sold to one W., who purchased in the 
Interest of one D., who In 1872 had obtalned a lease of the property from 
the United States. In 1879, W., through D., sold the land to S. for A., for 
$200,000, taking back a mortgage for a portion of the purchase priée. In 
1881 the mortgage was foreclosed, and the premises purchased In the in- 
terest of A., who, through several mesne conveyances, reeeived the deed 
thereof, subject to a mortgage for $150,000 given for a portion of the pur- 
chase money. A., W., and D., in co-operatlon, defended the action of 
ejectment brought by the state In 1885, denied the title of the state, and 
alleged the validity of the title under whlch A. was holding. Meanwhile, 
A., W., and D. co-operated to acqulre a release of the state's claim, and, 
as a resuit of their Joint efforts, the state, by an act of the législature 
passed in 1887, released its interest to A. for the sum of $31,044, one-half 
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of whlch was paîd by A. and one-half by W. In 1890, A.'s Interest In the 
property was sold upon a judginent recovered against him In 1885 by H., 
and was purchased by P. in the interest of H., and one G. succeeded to 
tlie title, and held it in the interest of H. Foreclosures of the mortgage 
were begun in 18S6 and in 1894, and were defended by A., and, after his 
death, by his heirs, and also by G., and cross bills were filed by such parties 
to annul the mortgage. ïhe mortgage was alleged to be void (1) upon the 
ground that W. had and had conveyed no titie to A., and A. had purchased 
the paramount titie from the state by virtue of the release; (2) on the 
ground that at the time of the sale to A., in 1879, the vendor's attorney, 
one F., had represented fraudulently to the vendee's attorney, who was ex- 
amining the title, that the land was occupied by E. until his death, and that 
his house was built on it. It was held by the court: (1) That the alleged 
représentation that R. lived upon the property was not made by W.'s at- 
torney, but that he stated that K. lived upon the portion of lot No. 1 easterly 
of the land sold to the state, and was in possession of the land in question. 
(2) That A. was not evicted in faet or construetively by paramount title, 
but that he received a release of the state's title pursuant to the joint 
efforts, and at the joint expense, of A. and W., and pursuant to an agree- 
ment between A. and W. that the state's interest should be released to A., 
and that such release was not taken by A. in his sole interest, and against 
the interest of his grantor, W., for the purpose of extinguishing the title 
theretofore held by A., but rather to protect the existing interests of the 
holder of the mortgage, as well as those of the grantee, and to perfect the 
title already granted to A. (3) That the alleged fraudulent représenta- 
tions as to possession were merged In the covenants of warranty and quiet 
enjoyment contained In the deed from W. to A.; that in 1880 A. learned 
that the représentations alleged to hâve been made that R.'s house was on 
the land in question were not true, and that in 1881 he was privy to the 
foreclosure of the mortgage glven in 1879, and caused the premises to be 
repurchased in his interest on such foreclosure, and thereupon paid 520,000 
in money and gave the mortgage in question, and that he did not seeli to 
annul the mortgage for the alleged fraud until 1886, when foreclosure 
thereof was begun. (4) That the judgment creditors of A. acquiring liens 
in 1885 and 1886, and the purchaser under the sale upon H.'s judgment 
in 1890, were estopped to assert the fraud by the repurchase by A. after 
knowledge of faets showing that the misrepresentation, if made, was un- 
true, and by A.'s delay in seeking relief from the mortgage. (5) That such 
judgment creditors and purchasers, on the sale of the land on the judg- 
ment In 1890, could not assert a breach of the covenants in the deed from 
W. to A., and were bound by the arrangement made by A. with W. and 
D. for securing the state's claim in the interest of the existing arrange- 
ment. (6) That the right of the 'state to assert its claim had not been lost 
by its failure to bring action for recovery of the possession of the property 
under the statute of limitations prescribed by section 302 of the Xew York 
Code of Civil Procédure. 

Thèse were suits in equity for the foreclosure of a purchase-money 
mortgage, which were Consolidated, and in which cross bills were filed 
for the canceJlation of such mortgage. 

John E. l'arsons and Edward S. Clinch, for Alonzo B. Wright and 
Aaron A. Degr-auw. 

Hatch & Wickes, for Chittenden, assignée. 

Benj. F. Tracy and Maxwell Evarts, for Isaac E. Gates, Henry Y. 
Attrill, Helen F. Attrill, and others. 

THOMAS, District Judge. In 1809, William Cornwell, being seised 
thereof, conveyed to Nathaniel Eyder a strip of land containing about 
200 acres, and comprising at that time the westerly end of Eockaway 
Beach, the westerly boundary being the inlet or gut. Since that date, 
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bj the action of the water, several liundred acres haTe been added to 
the westerly end of the strip. Such deed was not recorded, and seems 
to hâve been f orgotten, or neglected, until it was fonnd by Judge Morris 
Fosdick, in his office, and recorded in 1879, under the circumstances 
hereinafter stated. In 1814, Kyder conveyed to the state of New 
York the westerly portion of the 200 acres, which, with the additions 
above mentioned, contain the land in controversy. The deed to the 
state appears to hâve been recorded in the office of the secretary of 
state in 1835, ont of its chronological order, but there is no évidence 
that any of the parties to the présent controversy, or any of their agents, 
had knowledge of such deed or record, until the year 1884, when the 
state of New York asserted a claim to the land. In 1830 proceedings 
were taken under the statute to f oreclose a mortgage given by Ryder 
to Cornwell for a portion of the purehase money of the 200 acres con- 
veyed to Kyder by Cornwell, which resulted, on 7th May, 1831, in a 
sale of such portion thereof as lay east of the land so conveyed to the 
state, to Eothery Kyder, son of Nathaniel Ryder, and Henry Hewlett. 
There is no évidence that the state of New York ever took possession 
of the land conveyed to it, but the United States, by the acquiescence 
or permission of the state, took control thereof, or a portion thereof, 
and erected a blockhpuse thereon for the purposes of the war of 1812. 
Such control thereafter ceased, and the blockhouse, falling into disuse, 
finally disappeared so completely that its précise location is not ascer- 
tainable. But the land conveyed to the state was, in a gênerai way, 
spoken of in that community, and described in surveys, as lands of the 
government or of the United States. Nathaniel Ryder, although de- 
prived in 1831 of the title to the eastern portion of the land purchased 
by him, lived in the house thereon, as he had lived theretofore, near 
to the time of his death, in 1832, which is hereafter considered. In 
Eyder's deed to the state he reserved the right "at ail times to take 
and carry away, for his own use, the drift sedge" thereon; and he did, 
interme(iate his conveyance to the state and his death, use the land 
for pasturing his cows and sheep, as such land lay open and undivided 
by inclosure from his remaining property, and other persons at times 
used it for grazing purposes. It is doubtful to what estent Nathaniel 
Kyder claimed an interest in the land conveyed to the state after such 
conveyance, but there is évidence that he frequently spoke of having 
sold to the government. Alter Ryder's death, in 1832, the land in 
question (the land conveyed to the state) continued until the times 
hereinafter mentioned, as it had after its disuse by the United States, 
to lie uninclosed and exposed, a long stretch of sandy waste, useless 
for agriculture, and unsought for the purpose of résidence. There is 
no paroi évidence that Ryder's hoirs used it or exercised any rights 
over it, or claimed to hâve any interest in it, nor is there any évidence 
that Ryder's heirs, after his death, continued to live in the house on 
the eastern portion. But the fact of such possession of the land in 
question is evidenced (1) by the Durland partition proceedings; (2) by 
the judgment in Littlejohn v. Attrill and others, to which attention 
is hereafter called. 

On the 19th of March, 1872, the secretaries of the treasury and of 
war of the United States united in a lease to Aaron A. Degrauw, 
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whereby, in considération of an annual payment of one dollar per year, 
Degrauw was permitted to occupy such land until requested by either 
secretary to relinquish the whole or any part thereof. Somewhat pre- 
vious to this, Degrauw had erected a liut on tlie property, and after 
tlie lease exercised some dominion over the land. Although Degrauw 
had obtained a lease from the United States, yet there were no évi- 
dences of a record title in the United States, and Degrauw was ad- 
vised by Mr. Clinch, his counsel, that the title of the land was appar- 
ently in the heirs of Nathaniel Eyder, and thereupon one Durland was 
engaged to obtain releases to himself from such heirs, and the latter 
did thereafter obtain conveyances from such heirs of "''/eio of said 
premises, and thereupon, in 1873, brought an action of partition against 
Buch of Ryder's heirs or their successors as appeared to hold the remain- 
ing interest. In 1874 it was referred to Edgar A. Hutchins, who 
was shortly before a law partner of, and at the time had his office 
with, Mr. Clinch, who was also Durland's attorney, and such référée 
reported, upon évidence adduced before him, which évidence has not 
been discovered for the purposes of this action, that "Nathaniel Ryder, 
Sr., died intestate April 12, 1832, seised and possessed" of the land in 
question; and "that he had held adverse possession of said real estate, 
and has claimed to be the owner thereof and exercised rights of owner- 
ship therein, from a period preceding the year 1802 to the time of his 
death, and that at the time of his death he was living on said property." 
The référée took the évidence of Ruloiï Van Clief and wife, Jesse Craft, 
and Richard Ryder and Smith Ryder, respectively, son and grandson 
of Nathaniel Ryder, and Judge Morris Fosdick, ail of whom were old 
résidents of that section and acquainted with the property. The par- 
ticular facts stated by thèse witnesses severally are not shown, but 
presumptively the référée, from one or ail of them, obtained the infor- 
mation embodied in the report. The partition action was conducted 
with due observance of légal requirements, and ail matters known to 
be of record were laid before the référée. 

It is suitable now to consider what facts apparently were known 
which could be communicated to the référée. In the first place, the 
conveyance in 1814 by Nathaniel Ryder to the state of New York was 
unknown to the parties, and the deed to Nathaniel Ryder by Cornwell 
was not présent, and there is no évidence that its existence was within 
the knowledge of the parties or any of them. Judge Fosdick produced 
it some years later, on the sale in 1879 from Wright to Smith, and 
then stated to Mr. Hall, the lawyer examining the title for the pro- 
posed purchaser, that "he had found that deed, and that he supposed 
he had mislaid it or it had been lying about^ and he had neglected to 
record it." Nevertheless, the former ownership of Nathaniel Ryder 
was known, at least his title was inferable, both from the former occu- 
pation of aU of lot No. 1 and from the mortgage given to Cornwell 
for the purchase money. It was undisputed that Nathaniel Ryder 
lived until 1831 on the eastern part of lot No. 1, and, while it might be 
presumed that he was deprived of that portion as a resuit of the fore- 
closure action in 1831, there was no évidence of record that Ryder 
had alienated the western portion of lot No. 1 (the land in question), 
which at one time he had owned and occupied to the degree that such 
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land was useful for occupation, which land formed an unînterrupted 
continuation of the portion ot lot No. 1. It is apparently an incor- 
rect flnding that Eyder lived on the immédiate premises up to abont 
the time of his death. His grandson states that he died in his former 
home; but there is other évidence that in fact he died in the house 
of his son, who lived on lot No. 2, east of lot No. 1. But, if he died in 
his former home, that VFas not on this portion of lot No. 1, if the 
same be considered independently of the eastern portion. Moreover, 
it is probably an incorrect conclusion that Ryder held adverse posses- 
sion of said real estate, and claimed to be the owner thereof, and exer- 
cised rights of ownership therein, for a period preceding the year 1802 
to the time of his death. Even if this be untrue, in the light of the 
présent knowledge of the history of the property, it is not necessarUy 
an évidence of fraud that testimony of this nature should bave been 
given to the référée, and that he should hâve found accordingly. The 
référence to the date of 1802 probably arose from the fact that some 
of the land involved in the Cornwell partition proceedings (see com- 
missioners' report) was theretofore owned by Ryder, and upon this it is 
inferable that the claim and flnding was based that Nathaniel Ryder's 
interest in lot No. 1 antedated that action. Whether Ryder had ad- 
verse possession was a conclusion for the référée, founded upon the 
facts presented. For instance, he found that Ryder claimed to own it. . 
As it appeared that he was at one time in possession of ail of lot No. 
1; that his possession was not interrupted, save as the United States 
used some portion for a blockhouse; that he executed a mortgage upon 
it; that he used it for pasture, — it is not a proof of fraud that the 
référée found that he (Ryder) claimed to own it, and that he held it 
adversely. The fact muet hâve appeared that Nathaniel Ryder, at 
some time subséquent to 1809, had occupied and claimed to own the 
premises in connection with the other part of lot No. 1; and yet it was 
not clear, by record évidence, where he obtained it, or what he had 
done with the western portion, and so the doctrine of adverse posses- 
sion was resorted to for the purpose of sustaining his title. But it does 
not appear that Judge Fosdick is responsible for any of the conclusions 
of the référée, and, even if it were otherwise, his statements under 
oath to the référée are not available to the purchaser from Wright 
upon a conveyance some years subséquent in time; and the matter 
is chiefly important as bearing upon certain false statements alleged 
to hâve been made by Fosdick at a later period. 

It should be observed, in passing, that there was nothing repre- 
hensible either in the motives that prompted the initiation of the 
partition proceedings or the procédure therein. An examination of 
the record discloses nice care in coUecting whatever was to be learned 
from the records, and also extrinsic facts, and each step in the action 
was taken with précision. There was a large tract of land with which 
Degrauw was acquainted, and which he desired to obtain, and the 
owner's title was in doubt. He flrst obtained a lease of it from the 
United States, in whom, since 1812, bôth upon surveys and in the 
estimation of the inhabitants, there were some rights of property. Yet 
diligent search showed no évidences of property interest in the United 
States, save as the recollections of the blockhouse and of the occupancy 
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for the purposes of the -war of 1812 manifested the same. TSie relation 
of Nathaniel Eyder to the property suggested a probable interest in 
him, and after Ms death in bis heirs, and Degrauw was quite justified, 
either in his sole behalf or in bis association witb Mr. Clincb and oth- 
ers, in obtaining whatever interest existed percbance in tbe Ryder 
family. Tbe property was offered for sale in the usual way. In the 
uneertainty of the title, and perhaps because he was a lessee of the 
United States, Degrauw preferred to keep distinct whatever rights 
he bad acquired from the United States, and therefore tbe purchase at 
the partition sale was made by Alonzo B. Wright, and conveyance was 
made to him by the référée. It is urged that Degrauw is blameworthy 
because he is said to bave announced at the sale (wliich he dénies) 
that he bad and claimed rights in the land under a lease from the 
United States. This does net necessarily follow. As the owner of 
tbe lease, and in view of tbe possible interest of tbe United States, to 
wbich he bad in a measure succeeded, Degrauw bad a right, acting in 
good faith, to protect whatever of title he held, and the évidence is 
not convincing that he acted dishonorably. In any case, it was not a 
wrong that of itself accrued to the injury of any légal right of sub- 
séquent purchasers. 

FoUowing the bistory of the property from the time of this sale in 
the partition action, it appears that Wright continued to bold what- 
ever he acquired in 1874 under the conveyance to bim, asserting such 
right by ejecting by action persons in actual possfssion, and that De- 
grauw continued to claim under the lease from the United States ac- 
quired in 1872, until the year 1879, wben the sale of the property was 
made ont of which the présent controversy arose. Altbough Wright 
bad purchased as above stated, he took no part in negotiating the sale 
to which attention is now to be called, but the same was conducted 
on the part of Wright by Degrauw, who held a power of attorney from 
Wright, pursuant to which he contracted, June 12, 1879, to sell the 
property to Henry Y. Attrill. Thereby Degrauw recognized the title 
of Wright in the property. Althougb Attrill was in fact the pur- 
chaser, yet, to avoid certain personal responsibilities, Attrill procured 
Benjamin E. Smith to take tbe title, and Smith accordingly accepted 
the deed of the premises, dated August 15, 1879, from Alonzo B. 
Wright. This deed contained a covenant of an indefeasible estate of 
inheri tance in fee simple; also a covenant of good right to convey; 
also a covenant of quiet enjoyment; also a covenant against incum- 
brances; also a covenant of further assurance; also the usual covenant 
of warranty. Before the delivery of the deed, it appeared that a lis 
pendens had been filed against the premises in an action brougbt by 
Mr. Olinch against Degrauw, and the purchaser objected to completing 
the arrangement on that account. To meet this objection, Degrauw 
executed an instrument under the date of August 15, 1879, reciting 
the contemplated deed from Wright to Smith, whereby Degrauw guar- 
antied the fulflUment of the covenants contained in such deed; "pro- 
vided, bowever, in case any such claim or liabiUty shall be asserted 
against said Wright or bis heirs or assigna, or against the property 
so conveyed by bim, then prompt and reasonable notice shall be given 
to me, tbe said Aaron A. Degrauw, my heirs, executors, or adminis- 
90 F.-36 
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trators, of such aaserted claim, and I or they be permitted to défend 
against the same." Pursuant to such deed and contract of guaranfy, 
the premises were delivered to said Smith, and he took possession 
thereof through himself, or through Attrill, to whom Smith conveyed 
the premises, with full covenants of warranty, on the 25th day of 
August, 1879, and the said Attrill thereafter remained in possession 
of said premises pursuant to said conveyance. The purchase price of 
the premises, under the contract between Wright and Attrill, and the 
deed from Wright to Smith, was |200,000, of whieh $30,000 was paid, 
by or on account of Attrill, to Degrauw or somebody in his behalf, and 
the remaining sum of |170,000 was seeured by a mortgage on the prop- 
erty executed by Smith to Wright. In 1881, default in the payment 
of interest having been made on such mortgage, and perhaps for the 
purpose of ehminating some alleged interest of Smith, a foreclosure 
was had, pursuant to which the premises were sold to one Billings for 
1185,000, who assigned the bid to one Phipps, agent and clerk of At- 
trill, who on or about July 11, 1881, received a deed from the référée. 
Phipps executed a bond and mortgage on the property for |150,000 
to Wright, and paid 120,000 in cash from moneys belonging to Attrill, 
in whose behalf ail the purchases were made, and such moneys ulti- 
mately passed to the account of Degrauw. Phipps conveyed the 
premises to Bilhngs, by deed dated July 11, 1881; Billings, October 3, 
1881, conveyed to Moore; Moore conveyed, on llth September, 1882, 
to Gerau ; and Gerau, on the same date, conveyed to Attrill. The orig- 
inal covenants ran to the purchaser under the mortgage. Mygatt v. 
Coe, 142 N. Y. 78, 89, 36 N. E. 870; Peters v. Bowman, 98 U. S. 56, 59; 
Thomas v. Bland (Ky.) 14 S. W. 955. Attrill was meantime in posses- 
sion, ajid so continued holding and claiming to hold under no other title 
than that apparently derived from Wright. In 1881, by chapter 610, 
the législature of the state of New York passed an act directed to 
the investigation and protection of the rights of the state in prop- 
erty acquired during the war of 1812, but no spécifie référence to the 
property in question was had. In 1884 a clause was inserted in the 
supply bill appropriating money to carry out the act of 1881, and 
pursuant thereto a survey of the Rockaway Point lands was made in 
February, 1885, at the instance of the state; and in March, 1885, the 
state brought an action of ejectment against Attrill and Smith, to 
recover the possession of the lands, notice of the claim of the state 
having been sen'ed on Attrill on January 26, 1885. Attrill first 
learned of the claim of the state on or about August, 1884. From 
May 7, 1884, letters were sent by Attrill or his agent, Phipps, to De- 
grauw, showing co-operation in protecting and promoting the inter- 
ests of the property in question. In December, 1884, Degrauw and 
Attrill, both then aware of the claim of the state, met at the office 
of Mr. Parsons, their attorney, and discussed such claim, and conversa- 
tion was had to the effect that the claim of the state should be con- 
tested, if possible, and, in case it was advisable to settle such claim, 
that each party should pay one-half the cost thereof; and it was con- 
cluded that Mr. Parsons, who was in communication with the state 
offlcials, should undertake the arrangement of the matter by the 
passage of a bill through the législature; and Mr. Parsons did there- 
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after, acting for thèse parties, undertake and continue his efforts to 
secure a settlement of such clalm of the state, until, in 1887, that re- 
suit was attained. On January 22, 1885, a bill having been drawn, 
by Mr. Parsons, for présentation to tlie législature, Degrauw wrote 
Attrill that "Mr. Wright will pay one-half of the expenses that has 
to be paid to the state for the passage of bill, which then will give you 
a perfect title (if the state claim is a claim), and I will become per- 
sonally responsible as security for Wright for its payment." Uuder 
date of 28th of March, 1885, and while the bill was pending in the 
législature, Attrill wrote to Degrauw: "In conséquence of the ejeet- 
ment suit brought by the state of New York against me concerning my 
Eockaway lands, and your relation to me as guarantor of my title to 
the property, it is necessary that there should be an immédiate under- 
standing between us with référence to the défense of the suit, as I 
hâve to make answer in the next few days." Pollowing this is a 
statement of an intended absence, and then the following: "This is 
to say that I hâve authorized Mr. Coles Morris, of 170 Broadway, who 
is acting for me, in connection with Mr. Jno. E. Parsons, to see you on 
this subject. I hâve instructed him fully as to my views in relation to 
this business." Attrill, Degrauw, Morris, Fosdick, and Parsons con- 
tinued to hâve communication and meetings on the subject during the 
year 1885, although the bill was, during the session of 1885, defeated 
in the législature. After the opening of the year 1886, such communi- 
cations continued, and the aid of Degrauw was sought and obtained by 
Morris to defeat actions brought by Hatch and Huntington, about 
claims of certain personal liability against Attrill, concerning the sale 
of the premises on judgments recovered therein, concerning the trial of 
the action of the state, and the suggested foreclosure of the mortgage 
given by Attrill to Wright, and the purchase of the premises on the 
sale thereof by Degrauw in the interest of Attrill. Thus the matter 
was brought down to the year 1887. 

Before considering the events of that year, leading up to a release of 
the rights of the state to Attrill, a référence to the litigation that had 
arisen is necessary. TJnder the date of January 13, 1885, Attrill sent 
to Fosdick, Degrauw's attorney, the following letter : 

"If the title is good, it is ail riglit. If the title is bad, I do not suppose that 
I am liable for the mortgage, either principal or interest. I send a check, but 
perhaps it is better for me in doing so to say that it is not to be considered as 
a waiver of any of my rights. Between now and the time that interest be- 
comes due, I hope that the title question will be settled. With the state claim 
against the property, I cannot use it. If wlthin the six months ail questions 
are not disposed of, I shall then wish, instead of paying the interest, either to 
let it stand or make it a spécial deposit." 

Before the next payment of interest became due, and on the 19th day 
of February, 1885, the state had begun the action of ejectment, and 
under the date of 6th June, 1885, Attrill wrote Fosdick the following 
letter: 

"I went to Jamalca to see you and Mr. Degrauw relative to the Eockaway 
land matter, and regretted not to find you in town. My business was relative 
to the coming interest on the mortgage. I désire to hâve the payment post- 
poned at its due date, or held over until the state ejectment suit is decided one 
way or the otner; for, if the suit is decided against me, the mortgage is worth 
Dothing, and ï should hâve recourse against Mr. Degrauw. I trust you will 
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come Inte my views as to the necesslty for withlioldlng of the Interest on my 
part, even In the face of the terms of the mortgage." 

— To whicL Fosdick answered as follows: 

"Yours of the 6th inst. rec'd, and contents noted. I hâve had consultation 
wlth the holder of the mortgage. He Is not wllllng to make the arrangement 
you suggest, on the ground that It mlght be construed as Implying a doubt on 
his part of the goodness of his mortgage, and he did not Intend, If he could 
avoid it, of being placed in such a position." 

But Attrill did in the August foUowing make the payment falling 
due July 11, 1885, which was the last payment made upon the mortgage. 
On 21st December, 1885, Hatch and Fisk obtained a judgment against 
Attrill for $163,690.31, and on June 13, 1886, Huntington obtained a 
judgment against Attrill, and both judgments became liens on the prem- 
ises. On the 25th day of April, 1890, the premises were sold on exécu- 
tion issued on the Hatch judgment, and on the 30th day of July, 1891, 
one Parkin became the owner of whatever interest was acquired on such 
sale by virtue of the sheriff's deed, and this interest was subsequently 
granted to Gates. On August 2, 1886, Wright began in the suprême 
court of New York the foredosure of the mortgage given him by Smith 
for a portion of the purchase money, and Attrill, by answer veriâed on 
November 13, 1886, answered in such action, as did Hatch and Fisk, 
which action was removed to this court on the 19th of November, 1886. 
On the 25th of January, 1887, Attrill flled a cross bill, amended Decem- 
ber 5, 1887, to which Wright answered. Evidence was taken on the 
cross bill flled by Attrill, from February 16, 1888, to December 4, 1891, 
and by the défendants in the cross bill from October 10, 1888, to June 
19, 1890. On the 20th of January, 1892, Attrill died, and a bill of 
revivor was flled by William A. Fisher, the assignée of Attrill's ad- 
ministrator, on the 31st of May, 1892. In July, 1894, Aaron A. De- 
grauw commenced a suit for the foredosure of the same mortgage, 
against Helen F. Attrill, Elizabeth G. Attrill, Horace H. Chittenden, as 
assignée, G. P. Huntington, and Isaac E. Gates, setting up an assign- 
ment of the bond and mortgage made by Alonzo B. Wright to the plain- 
tiff Aaron A. Degrauw, dated June 13, 1894. Helen F. Attrill and 
Elizabeth G. Attrill answered, and on October 9, 1894, they flled a 
cross bill setting up fraud, no title in Wright, and purchase by Henry 
Y. Attrill of title of state. The défendant Gates served his answer, 
and simultaneously, on the 9th of August, 1894, removed the cause into 
the United States circuit court for the Eastern district of New York. 
Thereupon Gates flled a plea in this last action, setting up a former ac- 
tion pending between the same parties. Testimony was taken upon 
such plea, and the issues raised by the plea and replication thereto were 
brought to a hearing before Judge Wheeler, who on the 29th of June, 
1896, overruled the plea and directed the défendant Gates to answer, 
Thereupon, on the 2d of October, 1896, the défendant Gates answered, 
and simultaneously with said answer flled a cross bill to the original 
complaint, alleging fraud in the manufacture of a paper title, which was 
transferred to Attrill, and setting up want of title in Alonzo B. Wright 
and the conveyance by the state to Attrill. Degrauw flled an answer 
to the cross bill. On the 26th of February, 1897, an order was made 
consolidating ail thèse actions: Wright v. Attrill, Degrauw v. Attrill, 
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Fisher v. Wright, Attrill v. Degrauw, Gates v. Degrauw; and directing 
that they be heard as one. In September, 1897, a small amount of 
testimony was taken, — that of the witness Edward S. Clinch. 

The answer of Attrill in the Wright foreclosure action averred, among 
other things, that : 

"Attrill held under the contract with Wright; that Wright never had any 
Interest in, or right to, or possession of, the said mortgaged premises, his al- 
légea title thereto being nothing l)ut a paper title, whieh was a false and flcti- 
tlous fabrication, conceived aud gotten up for the sole purpose of enabling the 
plaintiff to perpetrate a fraud upon purehasers of said premises from him; and 
that the défendant was so defrauded, and purchased said premises from the 
plaintiff, relying upon the validity of such paper title, which was expressly 
alleged by or ou behalf of the plaintiff to be a truthf ul statement of the plain- 
tifC's title to said premises, and upon représentations made by or on behalf of 
the plaintiff to said défendant, or to his attorney, who was employed by said 
défendant to examine said title, that one Nathanlel Ryder, through whom and 
his heirs the plaintiff claimed title to said premises, had held adverse possession 
of the same, and exereised rights of ownership therein, from the year 1802 to 
the time of his death, In 1S32, and was living thereon at the time of his death; 
which allégations and représentations, as said défendant bas since been In- 
formed and believes, were false, and were known to the plaintiff to be false 
when they were made." 

The answer of Hatch and the answer of Huntington each avers that 
the defendant's interest in and lien upon said premises, by reason of the 
judgment above described, is not in any wise subject or subordinate to 
any lien of the alleged naortgage referred to in the complaint, and that, 
if any such mortgage was ever executed, the same did not represent 
any actual indebtedness, or obligation of any security for any actual 
indebtedness or obligation, and was given without considération, and 
was wholly void. 

Notwithstanding the allégations in the several answers and bills filed 
by Attrill, he appeared in the action of ejectment brought by the state, 
and denied that the plaintiffs "are, or that at any of the times in that 
behalf in the complaint alleged they were, owners in fee simple, abso- 
lute or otherwise, or entitled to the immédiate possession, or to the 
possession at ail, of the said described lands, or of any part thereof"; 
and denied that the said lands "are, or that at any of the said dates 
they were, or that for a long time prior thereto or at ail they had 
been, unoccupied"; but rather Attrill alleged "that at the dates in the 
complaint stated, at the time of the commencement of this action, and 
for more than forty years prior thereto, he, and those through whom his 
title is derived, ail of whose rights in the premises hâve become duly 
transferred and conveyed to him, are and were the true and only own- 
ers of the said lands, and seised of the same by a good title in fee simple 
absolute, and that at ail such times he and they were in the possession 
and occupation of the said premises, exercising acts of ownership over 
the same, and claiming title thereto, and to be the sole, only, and abso- 
lute owners thereof, by a title in fee adverse to any claim of ownership 
in the plaintiffs." 

In no action hâve any of the parties now claiming the premises in 
hostility to Wright or Degrauw alleged either éviction, actual or con- 
structive, or surrender to a paramount title. In ail pleadings by At- 
trill during his life he alleged that he was holding under the contract of 
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sale xuade by Wright and himself, subject to the mortgage given to 
Wright, or under the conveyance bv Phipps to himself. He also al- 
lèges that Wright had no title, and that the sale was procured by means 
of fraudnlent représentations; but no superior title is ascrbed to the 
State, or to any specified person, nor is there any allégation of fraiid 
showing éviction, actual or constructive. There was therefore no oc- 
casion for Wright to answer with averment that the state's interest 
was procured pursuant to an agreement between Attrill, Wright, aud 
Degrauw to extinguish the same. In no instance hâve Hatch, Hunt- 
ington, Gates, or the administrator or widow or heirs of Attrill alleged 
either éviction, ouster, or surrender to a paramount title, but Gates and 
Helen P. Attrill, the widow, and Elizabeth C. Attrill, the daughter, of 
Attrill, hâve alleged that Attrill, in his lifetime, procured the title of 
the State, and held under the same to the time of his death ; to which 
answer was made that the title of the state was relinquished to Attrill 
by the joint action, and at the suit and expense, of Wright, Attrill, and 
Degrauw. 

But how did Attrill obtain the state's title? Alter the opening of 
the year 1887, Mr. Degrauw, Mr. Clinch, his attorney, and Mr. Morris, 
the attorney for Mr. Attrill, acting in conjunction with Mr. Parsons, 
again undertook the settlement of tiie claim of the state, and held com- 
munication, by letter and in person, relating thereto. An act was pre- 
pared and considered by ail thèse persons, and introduced into the légis- 
lature. Before its passage the foUowing stipulation was made and 
delivered to Mr. Morris, at his solicitation : 

"Suprême Court, Queens County. 
"The People of the State of New ïork agalnst Henry F. Attrill and Eugène 
1 Smith. 

"Whereas, a bill has been introduced into the législature of the state of New 
ïorls, which is intended to release to Henry Y. Attrill and his assigna ail the 
Interest the state may hâve in the premises described in the complaint in this 
action, on which lands I hold a mortgage: Now, therefore, I agrée to pay 
one-half of the amount that It may be necessary to pay to secure such release, 
by the terms of the act that may be passed by said législature, provided the 
total amount to be paid shall not exceed the sum of twenty-five thousand dol- 
lars. 

"Dated March 12, 1887. Alonzo B. Wright. 

"In considération of the sum of one dollar, I hereby guaranty the perform- 
ance by Alonzo B. Wright of the preceding agreement. 

"Dated March 12, 1887. Aaron A. Degrauw." 

As the resuit of the efforts and acts of such persons, chapter 560 of 
the Laws of 1887 was passed, releasing the land in question to Attrill, 
upon the payment by him, within 60 dàys after the passage of this act, 
to the comptroller of the state, of the sum of |20,000. This sum of 
luoney, together with |11,044, making |31,044 in ail, was paid, one- 
half by Attrill and one-half by Degrauw. The payment by Degrauw 
was pursuant to the stipulation hereinbefore set forth. Although At- 
trill dénies knowledge of the written stipulation by which Wright and 
Degrauw bound themselves to the payment of the sum aforesaid, yet 
it f uUy appears that Attrill authorized the arrangement, and, indeed, it 
appears that he had made a similar arrangement in person. Beyond 
controversy, Attrill knew of Degrauw's co-operation in procuring the 
release, and of his agreement to contribute to obtaining the same. 
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It thuS appears that Attrill secmed the state's claîm by buyîng it at 
a small price, in part with Wriglit's or Degrauw's money, after some 
years' disclaimer of such title by himself and Degrauw, and pursuant 
to negotiations between Degrauw and himself to so purcbase it, cul- 
minating in a stipulation to that effect drawn by his autborized agent 
in the ejectment action. The object of ail this was not to vest in Attrill 
a paramount title that ghould extinguish Wright's mortgage, but to 
acquire the state's claim in the interest of Degrauw, Wright, and 
Wright's grantee, Attrill, the person to whom Wright and Degrauw 
had assured the title. The intention of the parties, and the object 
they had in yiew, is indubitably revealed by their intercourse, their 
correspondence, their conversation, their agreements, and their pay- 
ments. With thèse facts in view, the question of eyiction may be con- 
sidered. 

Covenants of seisin and of good right to convey do not run with the 
land, and are broken, if at ail, by the delivery of the deed, — in the prés- 
ent case by such delivery to Smith. Mygatt t. Coe, 12d N. Y. 212, 26 
N. E. 611; Marston v. Hobbs, 2 Mass. 439; Greenby t. Wilcocks, 2 
Johns. 1; Hamilton v. Wilson, 4 Johus. 72; Abbott v. Allen, 14 Johns. 
248; Peters v. Bowman, 98 U. S. 56; Leroy v. Beard, 8 How. 451; 
Pollard T. Dwight, 4 Cranch, 421. The cause of action arising upon 
such breach passes only bv assignment to a subséquent grantee (Mygatt 
V. Coe, 124 N. Y. 212, 26 N. E. 611; 3 Washb. Keal Prop. 479); but 
covenants of warranty and of quiet enjoyment, which are to be regarded 
as synonymous (3 Washb. Eeal Prop. 499 ; Kea v. Minkler, 5 Lans. 196, 
199), are future in their opération (3 Washb. Keal Prop. 498), and the 
action for the breach should be brought by him who is the owner of the 
land, and, as such, the assignée of the covenant at the time it is 
broken (3 Washb. Eeal Prop. 503). If the covenant was broken before 
sale to a subséquent grantee, it may be sued on by such subséquent 
grantee in the name of the holder. Peters v. Bowman, 98 U. S. 56, 59. 
Even a release from the covenant itself can be made, and only made, 
by the one who holds the title of the estate, and such discharge affects 
only such subséquent bona flde purchasers as bave notice of the same 
when purchasing the estate. 3 Washb. Eeal Prop. 50.3. In the présent 
case, although the Hatch and Huntington judgments became liens 
on the property severally in 1885 and 1886, the estate did not pass ont 
of Attrill on a sale thereunder previous to 1890, and prior to that time 
Attrill, and Attrill alone, had povi'er to enforce or to discharge any 
breach of the covenants of warranty and of quiet enjoyment. There 
were several courses open to Attrill upon the assertion of the claim of 
the state to the land. He could défend, with or without notice to his 
grantor to protect his covenant. He could surrender the premises, or 
await an éviction. If he defended without notice to his grantor, or 
surrendered the promises, or awaited éviction without notice to his 
grantor, he assumed the burden of showing that the outstanding title 
was paramount. McGrew v. Harmon, 164 Pa. St. 115, 30 Atl. 265, 
268; Ogden v. Bail, 40 Minn. 94, 41 N. W. 453; Hodges v. Latham, 
98 N. C. 239, 3 S. E. 495; Succession of Cassidy, 40 La. Ann. 827, 5 
South. 292; Shattuck v. Lamb, 65 N. Y. 500. In the présent action 
there is not even a ji^etense of éviction. In ail the pleadings flled by 
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Attrill there îs no assertion of éviction, constructîve or actual, by one 
holding paramount title, or of surrender of premises in view of such 
paramonnt title. But, on the other hand, from the very moment that 
the Btate asserted title to the premises, Attrill deâed, and used every 
effort that the machinery of the law would permit to defeat, the title 
of the State, and consistently therewith denied in his answer such title, 
and asserted good and valid title in himself and in his grantor. More- 
over, although he did in the action of foreclosure aver the fraud as a 
défense, and deny the title of Wright and Degrauw, yet inconsistently 
therewith he undertoolî, in coopération with Degrauw, to defeat the 
title of the state, and, through himself and his agent and attorney, en- 
tered into a stipulation that Degrauw and Wright should fumish one- 
half of the money to obtain the release of the state's claim. By letter, 
by Personal interview, by conjoined endeavor in defending the state's 
action, in appealing to the législature, and in effecting the passage of 
the bill through the législature, Attrill showed his willingness and 
agreement to work in conjunction with Degrauw to acquire the claim 
of the state and to permit existing relations to remain undisturbed. 
It is very well known that the state, in releasing claims, prefers those 
who hâve the apparent title, and the release was made to Attrill in this 
case because he was holding possession under the title alleged to be 
conveyed to him by Wright, and because he asserted to the state that 
he was in possession, holding such title and claiming it to be valid. 
The very right, and the only right, that he had in the property, and the 
only claim he had upon the state to relinquish its interest to him, for 
the small sum paid, was this pretended equity, which he founded upon 
the very title which, having obtained the release, he now seeks to dis- 
pute. Therefore the insistence by Attrill's heirs and successors that 
this release constituted an independent purchase of the title, in hostility 
to the existing deed given by Wright, cannot be supported. It is true 
that, in addition to the courses above stated to be open to Attrill, an- 
other course has been considered available to the grantee, viz. to pur- 
chase the paramount title when it is so asserted that he must submit 
to it or to ouster. The décisions relating to this alternative involve 
two distinct classes of facts: Those where the grantee was in posses- 
sion and judicial sale was made of the land, at which the giantee, or 
some one in his behalf, purchased to save his possession. Such were 
Cowdrey y. Coit, 44 N. Y. 382; Tucker v. Cooney, 34 Hun, 227; and see 
Hunt V. Amidon, 4 Hill, 345; and such may be accepted as the law, 
notwithstanding the holding in Waldron v. McOarty, 3 Johns. 471. 
But in the case at bar the claim is that Attrill, by a similar compulsion, 
and constrained so to do by the action of ejectment brought by the 
state, purchased the state's title. In New York this has never been 
held tantamount to éviction, and there is décision tending to a contrary 
conclusion. Boreel v. Lawton, 90 N. Y. 293, 297; Edgerton v. Page, 
20 N. Y. 281; Mead v. Stackpole, 40 Hun, 473, 476. But in other 
States there is décision favoring the right of the grantee to purchase at 
private sale and hold under paramount title. Perhaps the view is most 
forcibly presented in McGary v. Hastings, 39 Cal. 360, 366; and sup- 
port for the doctrine may be f ound in other cases, which need not be re- 
viewed at this time. 
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If the doctrine stated be supported by them, still the rule must be 
that the purchase must appear to hâve been made in the interest of the 
grantee, and against the interest of the grantor, for the purpose of ex- 
tlnguishing the title theretofore held by the grantee, and for the pur- 
pose of asserting the new title thus acquired against the previous 
grantor. If, on the other hand, it appear that grantee and grantor 
hâve defended against the daim of a third person to the land; that they 
hâve, through several years, co-operated to settle it; that they hâve 
agreed to share in the expense thereof, and do so share; and pur suant 
thereto a release of the outstanding title is made to the grantee upon 
the payment by the grantee and grantor of a sum which bears a slight 
relation to the value of the land, — it must be concluded that the release 
was obtained and taken by amicable arrangement, for the purpose of 
protecting the existing interests of the grantor as well as those of the 
grantee. It has been held that a grantee must act in good faith to- 
wards his covenantor, and make the most of whatever title has been ac- 
quired until résistance to the paramount title ceases to be a duty to 
himself or his covenantor. Moore v. Vail, 17 Hl. 190. See Hagler v. 
Simpson, 44 N. C. 386. However this may be, it is a defensible doc- 
trine that when the grantor and grantee unité for a certain end, viz. 
the settlement of an outstanding claim, and dévote several years of 
joint action to this common purpose, a court of equity should not permit 
the grantee thereupon to déclare that because, under the arrangement, 
the release was made to him, he was thereby entitled to recover the 
original purchase price from the covenantor. In the case at bar, the 
mortgage représente simply a portion of the purchase priée, and Attrill 
would hâve no greater right to relief against the mortgage than he 
would hâve to recover the amount thereof if it had been previously paid. 
It is a gênerai rule that the grantee cannot resist payment of mortgage 
upon land purchased by him upon the ground of invalidity of title in 
the grantor, and at the same time retain possession. GifEord v. So- 
ciety, 104 N. Y. 139, 10 N. E. 39. Attrill not only retained the pos- 
session, but he did so in. vigorous protest against the asserted para- 
mount title, and he confirmed that possession by the aid of the holder of 
the mortgage, whose interest he now seeks to defeat. 

With thèse facts stated, it becomes neceesary to consider the ques- 
tion of fraud, and therefore to go back to the time when the examina- 
tion of the title was made by Hall, an attomey for Attrill. Al the 
time the contract between Degrauw and Attrill was perfected, and 
after the terms thereof had been determined, Hall, a lawyer, was called 
in by Attrill, and made an examination of the title. Mr. Morris Fos- 
dick, who was an agent or attorney for Degrauw, was présent, and 
oiïered to give Hall information concerning the property, and, accord- 
ing to the évidence of Hall, produced a deed from Cornwell to Nathaniel 
Eyder, as above mentioned, and also stated that there was a blockhouse 
on the point west of the United States line, and that Mr. Nathaniel 
Ryder, at that time dead, had, during his lifetime, resided, generally 
speaking, on the furthest part of the inlet or point then occupied by 
any one as a résidence,— furthest point down towards the end of the 
property where anybody lived; "and I think he told me it was on a 
point beyond the blockhouse, — west of the blockhouse; I should say 
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some little distance down. I got tlie idea from him, and I got the in- 
formation from him." And the witness, refreshing his memory from 
an abstract of title made at the time, eaid: "I aee that I hâve stated in 
the abstract of title that I made of this property that flve thousand 
feet, or about flve thousand feet, running west of the United States line, 
was occupied by Nathaniel Eyder until his death, his dwelling house 
being built on it. That information I hâve no donbt I believed to be 
correct at the time I obtained it from Mr. Fosdicli." Fosdick, upon his 
examination herein, stated that he Isnew where Nathaniel Ryder's house 
was, and had frequently seen it, and that it was situated about one mile 
to the east of what was called the "United States Line" ; that he did 
not State to Mr. Hall that the house was west of the blockhouse. It is 
urged that Fosdick probably made the statement as claimed by Hall, 
because Fosdick made an afiSdavit in the littlejohn suit in which he 
stated as foUows: 

"And slnce I can remember the sald property [referrlng to the land lately 
conveyed by Alonzo B, Wright to Benjamin E. Smith, and by Smith to Henry 
Y. AttrUl] was occupied by the said Nathaniel Ryder, Sr., and in his pos- 
session, until his death, in 1832, and his children and thelr descendants con- 
tlnued to occupy and possess the said premlses, or that part thereof west of 
the United States Une, until about the year 1872." 

The gênerai sum of the charges against Fosdick is that he stated to 
Hall that Ryder's house was about one mile west of the United States 
line, and that Ryder had possession of the property in question. It 
seems quite improbable that Fosdick located Ryder's house as stated 
by Hall. Such a location would hâve apparently placed it in the sea, 
and an invention so clumsily fabricated was open to swift détection by 
aid of common knowledge of the living contemporaries of Ryder. Hall 
undoubtedly intended to state the conversation correctly, but his évi- 
dence is not sufflciently superior in quality to that of Fosdick, himself 
a person much trusted, to make it acceptable as proof of a fraudulent 
statement. Fosdick probably stated that Ryder's house was the last 
house on the point, and it is equally probable that Hall mistook the 
given direction from the United States line. But it is urged that Fos- 
dick stated that Ryder had occupation of the property in question until 
the time of his death. If so, consider the circumstances under which 
such a statement was given. Hall was a skilled lawyer, employed to 
trade the title of this property. Fosdick was called in, and his knowl- 
edge of the property was placed at the disposai of Hall, to aid him in his 
search. Fosdick produced and delivered to Hall the deed from Corn- 
well to Ryder, and that deed showed that Ryder apparently had the 
title and presumptive possession of the property from 1809. Add to 
this the facts that the deed covered ail of lot No. 1 ; that Ryder's house 
was on lot No. 1; that lot No. 1 was an undivided and uninterrupted 
stretch of sand, washed by water on three sides; that no aliénation of 
the land in question was known; that Ryder pastured it, and used it 
as much as it was capable of use ; that there was apparently no différ- 
ence in the use of the land at any time from 1809 to Ryder's death, — 
should Fosdick be condemned for stating that Ryder had possession 
of the land in question during his lifetime? Would any person know- 
ing thèse facts hâve come to a différent conclusion? There is some 
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discrepancy as to whether Ryder dicd in his old home, and on tlie évi- 
dence now given the matter is in doubt, but it is not in doubt that 
Ryder did live on lot No. 1 to about the time of his death. Hall was 
quite aware that he was asking about events happening nearly 50 years 
before. He knew that he was seeking the history of spaces of drifting 
sand, and, down to a late period, of ail but valueless land. He knew 
that the possession thereof would not be evidenced by artiflcial inclo- 
sures or actual cultivation, and that whether Ryder possessed it could 
only be conduded from his légal title to lot No. 1, subséquent grants 
of the same, and of évidences of such use as the land would permit. 
When, therefore, Fosdick stated that Ryder was in possession of the 
land, Hall must hâve understood that such was a conclusion or inference 
from ail known facts. Possession under a claim of ownership could 
be only an inference, and in the opinion of the court, under the facts 
then known, was a perfectly justifiable, if not the only reasonable, in- 
ference. And it was by means of just such proof that Attrill obtained 
the judgment in the Littlejohn suit, to which attention will soon be 
called. This judgment, and Attrill's subséquent acts, as will be shown, 
convincingly dispose of the entire question of fraud. 

It may be considered whether the représentations were merged in 
the covenants. In Andrus v. Refining Co., 130 U. S. 643, 647, 9 
Sup. et. 646, it is said: 

"The eovenant in the deed for quiet possession merged ail previous repré- 
sentations as to the possession, and limited the liabilîty growing ont of thein. 
rhose représentations were to a great extent, If not entirely, mère expressions 
of confidence in the company's title, and the right of jiossession which followed 
it against ail intruders. The eovenant was an afiirrnance of those statements 
in a form admitting of no misunderstanding. It .vils the ultimate assurance 
given upon which the plaintifC could rely,— a guaranty against disturbance 
by a superior title. That eovenant has not been broken. * • » False and 
fraudulent représentations upon the sale of real property may undoubtedly 
be ground for an action for damages, when the représentations relate to some 
matter collatéral to the title of the property and the right of possession which 
foUows its acquisition, such as the location, quantity, quality, and the condi- 
tion of the land, the privilèges connected with it, or the rents and profits de- 
rived therefrom. Lysney v. Selby, 2 Ld. Raym. 1118; Dobell v. Stevens, 3 
Barn. & 0. 623; Monell v. Colden, 13 Johns. 395; Sandford v. Handy, 23 
Wend. 260; Van Epps v. Harrisou, 5 Hill, 63. Such représentations by tlie 
vendor, as to his having title to the premises sold, may also be the ground of 
action where he is not in possession, and has neither color nor claim of title 
under any instrument purporting to convey the premises. or any judgment 
establishing his right to them. Thus, in Wardell v. Fosdick, 13 Johns. 325, 
an action for deceit was sustained against the vendor of land which had no 
actual existence, the court holding that in such case the purchaser might treat 
the deed as a nullity. The land not being in existence, there could be no pos- 
session, and, of course, no éviction, and eonsequently no remedy upon the cove- 
nants, and the purchaser would be remediless if he coxild not main tain the 
action. But where the vendor, holding in good faith under an instrument pur- 
porting to transfer the premises to him, or under a judicial détermination of a 
claim to them in his f avor, exécutes a conveyance to the purchaser, with a war- 
ranty of title and eovenant for peaceable possession, his previous représenta- 
tions as to the validity of his title, or the right of possession which it gives, 
are regarded, however highly colored, as mère expressions of confidence in 
his title, and are merged in the warranty and eovenant, which détermine the 
extent of his liability." 

This décision accords with the suggestion of Judge Marcy in Léonard 
V. Pitney, 5 Wend. 30, and with the dissenting opinion of Judge Bron- 
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son in Whitney v. Âllaire, 1 N. Y. 313, but does not accord with the 
prevailing opinion in that case, which followed Culver v. Avery, 7 Wepd. 
380, and Ward v. Wiman, 17 Wend. 193, which are distinguishable 
from Monell v. Colden, 13 Johns. 396, 403. There are doubtless dé- 
cisions in otber states that uphold the holding of the rule as flnally 
stated by the court of appeals of New York. Cooley, Torts (2d Ed.) p. 
577. But whatever the holding elsewhere, or on différent states of 
fact, the rule asserted in Andnis v. Reflning Co., supra, is easily ap- 
plicable to any untrue statements that may be found to hâve been made 
by Fosdick te Hall. 

But the claim is that not only thèse représentations were made, viz. 
(1) possession of Nathaniel Ryder and his heirs, (2) the location of 
Ryder's house west of the "United States line, but that Attrill relied 
upon them, and the court is apparently asked to consider that Attrill 
for the flrst time learned that they were f aise upon assertion of its title 
by the state. In the suit instituted by littlejohn, Attrill, Smith, De- 
grauw, Wright, and others were défendants. That suit involved the 
title of this very land, and the défendants obtained a judgment, which, 
among other things, provided: 

"(4) From the time of the conveyance to the said Henry Y. Attrill he has 
claimed to own, and has been In possession of, the said premises, and he, 
and those through whom his title is derlved, hâve at ail tlmes elaimed to own, 
and be in possession of, the said premises, and they hâve had such possession 
thereof as the nature of the case admitted, the same consisting of unimproved 
land and upland beach, not eultivated or inclosed." 

Theni there is a finding of the actions of ejectment brought by 
Wright against William H. Newberry and Samuel Carman, and then 
foUows: "They are the only persons who lived upon the premises prier 
to the conveyance to the défendant Attrill." This iudgment was ren- 
dered October 1, 1880, at the instance of Attrill, upon proof presump- 
tively supplied by Attrill and accepted by Attrill. In it he established 
a previous possession of those to whom he stood in privity of estate, 
including Nathaniel Ryder and his heirs, and in that he showed to the 
satisfaction of the court that no person before his purchase ever lived 
upon the premises. After such proof and judgment, he procured or 
was privy to the sale of the property by foreclosure, directed the pur- 
chase thereof by his agents, and the exécution of the mortgage in ques- 
tion, paid or caused to be paid to Wright the sum of $20,000, and finally 
took title to himself. He then waited until the foreclosure of that 
mortgage was begun, and for the flrst time set up the alleged fraudulent 
représentations as to possession by the Ryders, and as to Ryder's rési- 
dence, which possession he had established, and which reidence he had 
disproved, by the very judgment secured by him at least six years 
previous. On such a state of facts, those succeeding to Attrill's inter- 
est ask the court to decree that the contracts of conveyance and the 
mortgage be rescinded for fraud. 

What is the rule of law applicable to the rescission of contracts in- 
duced by fraud ? If a person elect to rescind a contract for such cause, 
he must do so promptly, upoDi the discovery of the fraud, and, if he 
continue the use and occupation of the property received under the con- 
tract, he will be deemed to hâve elected to aiïirm it. Upton v. Tribil- 
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cock, 91 U. S. 45, 54; Schiffer v. Dietz, 83 N. Y. 300; Strong v. Strong, 
102 N. Y. 78, 5 N. E. 799; Pryor v. Foster, 130 N. Y. 171, 29 N. E. 123. 
What did Attrill do? If any fraudulent and false représentation was 
made, he leamed théreof in 1880; he retained possession thereafter; 
suiïered or contrived a sale on foreclosure; repurchased; paid a large 
sum of money on such purchase, and arranged that thé purchase-money 
mortgage should be given; co-operated with the alleged wrongdoer to 
defeat the state's claim, and in conjunction with him settled the same; 
he answered in the foreclosure suit, and alleged in the cross bill that he 
held under the alleged fraudulent contract, or under the conveyance 
given pursuant thereto; he made no offer before suit, or in any pleading 
in suit, to surrender the possession which he had received under the 
contract, and conséquent conveyance, but did not ask that the purchase- 
money mortgage be canceled, to the end that he be left in undisturbed 
possession of land. That is, he sought to continue the possession which 
he had acquired under the contract, and vacate the obligation to pay 
therefor. If Attrill ever had a right to rescind the contract, he waived 
it by his acts and conduct. 

But it is argued that Attrill's waiver of the fraud did not and could 
not affect Gates, and cases involving usurious mortgages are invoked. 
Thèse décisions hold that the usurious mortgage by acts of the mortga- 
gor may become valid in the hands of a subséquent bona flde purchaser 
thereof, but not so as to take precedence of judgment liens attaching 
intermediate the inception and purchase of the mortgage. Usurious 
contracts are void, and cannot be validated by the mortgagor, save by 
an estoppel in pais operating in favor of a bona fide purchaser of the 
mortgage. But, even if such rule were applicable, Attrill had lost the 
right to ask a court of equity to rescind the conveyance, and the mort- 
gage given thereunder, before the liens of the judgment attached, 
and much the more before the title was obtained from the state, or 
before the date of Parkin's purchase. A Judgment créditer, securing 
a lien at least five years after the judgment debtor knew of the alleged 
fraud, and four years after he took title again from the same grantor 
on foreclosure of his first purchase-money mortgage, stands in no such 
privity to the estate that he can rescind the fraudulent contract, espe- 
cially when his debtor had lost the right before his lien accrued. Such 
creditor would thereby be accredited with rights that his judgment 
debtor did not hâve, and would hâve power of rescinding the contract in 
a court of equity, after the debtor had lost such right by his lâches and 
confirmation of the contract. If an owner of property is induced by 
fraudulent représentations to convey the same, it may be that an as- 
signée of his property for the benefit of creditors would hâve the right 
to avoid the conveyance. Such was the case of McMahon v. Allen, 35 
N. Y. 403. In such case the cause of action passes to the assignée. 
But if a person by fraudulent représentations be induced to purchase 
property, and give back a mortgage for the purchase money, the vendee's 
judgment creditors cannot maintain that the cause of action for the 
fraud runs to them, and that they may assert the fraud and annul the 
mortgage, but keep the land, and that the vendor cannot discharge his 
claim therefor. If the debtor is unwilling or neglects, until his remedy 
hae been lost, to disturb the transaction, subséquent creditors cannot 
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do so, and the cause of action in equity is extingnished. Graham v. 
Railroad Co., 102 U. S. 148. 

A discussion of the statuts embodied in section 362 of the Code of 
Procédure of New York is not necessary, in view -of the conclusions al- 
ready reached. However, it seems to this court that such statute was 
not available as a défense to the action of ejectment brought by the 
state. The Code (section 362) provides that the people will not sue for 
lands, or the profits thereof, by reason of right or title in them, "uniess 
(1) the cause af action accrued within forty years before the action is 
commenced; or (2) the people, or those from whom they claim, hâve 
received the rents and profits of the real property, or of some part there- 
of, within the same period of time." 

The Kevised Statutes (2 Rev. St. p. 292, § 1) were essentially the 
same, save that the period of time was 20 years, and the words "such 
right or title," instead of the words "the cause of action," were used. 
The rule, as embodied in 1 Eev. Laws, 1813, p. 184, § 1, had this added 
provision: "And in every case where such title should not hâve ac- 
crued within the time aforesaid, uniess such rents and profits shall bave 
been i-eceived as aforesaid, the person * • • holding such lands 
* * * shall freely hold and enjoy the same against the said people, 
and also against ail persons claiming by or under them. * * *" In 
Wendell v. Jackson, 8 Wend. 183, and People v. Denison, 17 Wend. 
312, it was determined that proof that the pr émises were vacant and 
unoccupied, within the period necessary to be shown to establish an 
adverse possession against the people, is prima facie sufflcient to entitle 
the people to recover. See, also, La Prombois v. Jackson, 8 Cow. 589. 
It was decided in People v. Van Eensselaer, 8 Barb. 189, and People 
V. Livingston, Id. 253, that, in order to bar an action of ejectment in 
favor of the people, lîie défendant, or those under whom he claims, 
must show title or continuons possession of the promises for 40 years. 
People V. Arnold, 4 N. Y. 508, like the cases already cited, was decided 
under the Eevised Laws (page 184, § 1), and it was held that a title in 
the people, accruing more than 40 years before suit brought, was not 
defeated, uniess the land had been held for that period in hostility to 
the title, and that the people must be deemed to hâve received the rents 
and profits of wild and uncultivated lands, which were not in the actual 
possession or enjoyment of some one, as the title would draw to it the 
constructive possession. This case is cited as apparently authoritative 
in People v. Van Eensselaer, 9 N. Y. 291, 329, 343, and also in People 
V. Rector, etc., of Trinity Ohurch, 22 N. Y. 44. However, in the latter 
case, it was held that "there is no presumption of title in favor of the 
people against the actual occupani of land until it is shown that the 
possession has been vacant within 40 years." "On the contrary," it is 
said, "the only presumption which can be admitted is that during ail the 
period which is a blank, according to the évidence, the condition and oc- 
cupancy of the property were the same as they are proved to hâve been 
at the commencement and the close of the period." In Railroad Co. v. 
Slaight, 49 Hun, 35, 1 N. Y. Supp. 554, it is stated in the opinion that 
"the possession of a défendant, to render the statute effectuai to bar a 
recovery, must be hostile ; otherwise the people will be deemed to hâve 
received the rents and profits." It is also stated that the burden is on 
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the people to show a title accruing within 40 years, and also that the 
land had been vacant within the prescribed period, or that within that 
time they hâve received the rente and profits. 

None of thèse cases were decided under the présent section 362 of the 
Code. By its provisions it must appear that the cause of action arose 
within 40 years, rather than that the title accruéd within the stated 
period. What is meantby "cause of action"? Obviously that at some 
time previous to the action the people acquired the title, and that some 
person is wrongfully withholding the possession from the people, and 
that such wrongful withholding has not continued on the part of the 
présent occupant or his predecessors to whom he stands in privity of 
estate for the period of 40 years before the action was begun. The 
New York Code of Civil Procédure (sections 370, 371) states what shall 
constitute adverse possession. The land in question has not been 
"usually cultivated or improved," nor "protected by a substantial inclo- 
sure," nor "used for the supply of fuel or fencing timber, either for the 
pnrposes of husbandry or for the ordinary use of the occupant" ; nor has 
there been, so far as the évidence in this action shows, an actual occu- 
pation under a claim of title during the full period of 40 years preced- 
ing the action by the state. It may be that various person s hâve 
claimed the ownership and asserted rights of possession, but there has 
been no exclusive assertion of such claim by parsons who stand to each 
other in the relation of privity of estate. By using tlie words "cause of 
action," it is the évident purpose to protect unoccupied lands of the 
state, of which it may hâve acquired title at a period more than 40 years 
previous to the time of action, and indulging the presumption that such 
title carries possession, unless it appear that there has been a posses- 
sion inconsistent with the state's ownership, which has continued for 
the space of 40 years. 

It follows from the views herein expressed that the complainants in 
the foreclosure action should hâve the usual decree of foreclosure, with 
costs against the défendants contesting such action, and that the cross 
bills should be dismissed, with costs to the défendants contesting the 
same. 



EOLLINS et al. v. BOARD OF COM'ES OP RIO GRANDE COTJNTY. 

(Circuit Court of Appeals, Eighth Circuit. November 7, 1898.) 

No. 1,029. 

1. Municipal Corporations — Action on Countt Warrants— Bdkden dp 

Proop. 

In an action on county warrants, wliere ttie only défense Is tliat the 
county had exceeded the constitutional limit of indebtedness, the Introduc- 
tion of the warrants, properly executed, and proof of thelr ownership by 
the plaintiff, make a prima facie case, and place on the défendant county 
the burden of provlng by compétent évidence the facts iiecessary to show 
that, when the indebtedness represented by the warrants was created, the 
county was incapacitated by the limitation from incurring the same. 

2. SaMB — CONSTITUTIONAIi LiMIT OP INDEBTEDNESS. 

In determining the indebtedness of a county of Colorado with référence 
to the limitation placed on such Indebtedness by the state constitution, 
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debts created prlor to August 1, 1876, -when the state was admitted Into the 
Union, and the constitution became effective, are not to be consldered. 

8. Bame— Evidence— Statbments of County Finances. 

Gen. St. 1883, p. 286, § 150, requlres boards of county commlssioners to 
make ont semiannual statements at tbeir regular sessions in January and 
July In each year, whlch statements shall show the indebtedneas of tte 
county in détail, and contain a detalled account of the receipts and ex- 
penditures for the preceding six months, and shall be published or posted 
as thereln prescribed, and be entered of record by the clerk. Held, that 
statements deslgnated "quarterly reports," whleh did not purport to hâve 
been made out through any action of the county board, nor conform to the 
requirements of the statute in giving détails of receipts or expenditures, 
and whleh were not shown to hâve been published or posted, and were 
merely certifled by the county clerk as being correct statements of the 
expenditures of the county as appeared from the books of his office, were 
not receivable In évidence, as the statements required to be made by the 
statute, to establish the indebtedness of the county at the times of their 
dates. 

4. 8ame— Statements as Oppicial Eecokds. 

Nor were such statements admissible, under the gênerai rules of évidence, 
as officiai records to prove that the Indebtedness of the county was the 
amount thereln reeited, belng merely the conclusions of the clerk drawn 
from whatever books or papers he may bave examined in reaching such 
resuit, and the books and records of the office belng themselves the primary 
évidence of whatever facts they show. 

6. Same— Evidence of Date of Indebtedness— Date of Wakhant or Claim. 
Neither the date of a county warrant nor of the claim on which it was 
issued Is évidence of the date of the création of the Indebtedness. 

6. Same— Récitals in Claim. 

A récital in a claim Med against a county of the date when the services 
were rendered on account of whleh the claim is made is merely évidence 
of such date to go to the jury, and a court is not justlfled In basing Its 
charge on the assumptlon that such récital Is conclusive. 

7. Same — County Rbcoeds as Evidence. 

Bntrles in the records of a county, made by the clerk ta due course of 
business, either under the express provisions of a statute or in the usual 
course of officiai duty, are admissible in évidence in behalf of the county, 
and It is no objection to the admissiblUty of such an entry, offered for the 
purpose of showing the date when an indebtedness represented by a war- 
rant sued on was created, that it was In the form of a tabulated statement 
of the expenses of an élection held on a certain date, identifying by num- 
ber, date, and name of payée the warrant in suit as one Issued in payment 
for services rendered at such élection. 

8. Same — Claim Filed against County as Evidence, 

"Where a county warrant declared on and Introduced in évidence shows 
on its face that it was issued on account of a claim bearing a certain num- 
ber, a certifled copy of such claim from the county records is admissible 
on behalf of the county as évidence of the date of the renditlon of the 
services for whlch the claim was filed. 

9. Same— Trial— Tabulatino Evidence in Aid of Jury. 

In an action against a county on a large number of warrants of différent 
dates, tried to a jury, and contested on the ground that the indebtedness 
represented by such warrants was created when the county was indebted 
beyond the constitutional limit, whlch involves the îascertainment of the 
date of the création of each Item of such indebtedness, and of the indebt- 
edness of the county on each of such dates, it is proper for the court, in 
aid of the jury, to admit the testlmony of a compétent person, who bas 
prepared a tabulated statement in wrlting, summarlzing the material facts 
shown by the books and records, whlch are themselves in évidence. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 
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E. F. fiichardson (Thomas M. Patterson and Horace N. Hawkins, 
on the brief), for plaintififs in errer. 
Charles M. Corlett, for défendant in error. 

Before SAI^BORN and THAYEE, Circuit Judges, and SHIEAS, 
District Judge. 

SHIEAS, District Judga This action was brought to recover judg- 
ment on a number of county warrants issued by the défendant county 
in the years 1882, 1883, 1884, 1883, and 1886. Upon the trial before 
the court and jury the warrants were introduced in évidence, it being 
admitted that tbey were properly executed, the défense relied on be- 
ing the clahn that at the dates of the création of the indebtedness rep- 
resented by the warrants the county had incurred debts up to or in 
excess of tie limit fixed by the constitution of Colorado, and therefore 
the indebtedness represented by the warrants sued on, and the war- 
rants themselyes, were invalid and void. Upon the conclusion of the 
évidence, the court, in efEect, instructed the jury that the défense was 
Bustained by the évidence, and that the verdict must be for the défend- 
ant. During the introduction of the évidence many exceptions were 
saved on behalf of the plaintifiE, and upon thèse and the exceptions taken 
to the charge of the court, errors to the number of 68 are assigned, 
but it will not be necessary to consider thèse seriatim, as the questions 
presented thereby are controlled by a few gênerai propositions. 

In the course of the charge the court, referring to the warrants sued 
on, said to the jury that : 

"There is no doubt about the honesty of thèse debts. Thèse warrants were 
issued for claims which were good and valid against the county, but, the con- 
stitution having provided that a county shall not exeeed certain llmits in re- 
gard to its Indebtedness, if they do, it cannot be coUected." 

Under such circumstances the introduction of the warrants, properly 
executed, and proof, which was introduced, of the ownership thereof 
by the plaintiff corporation, made out a prima facie case in favor of 
the plaintiff, and thereby the burden was placed upon the défendant 
county to prove by compétent évidence the facts necessary to sus- 
tain the défense pleaded, to wit, that when the indebtedness repre- 
sented by the warrants sued on was created the county was incapaci- 
tated from incurring the same by reason of the limitation imposed by 
the state constitution upon the debt-creating power of the county. 
Board v. Standley (Colo. Sup.) 49 Pac. 29. The constitution containing 
the limitation became operative on the Ist day of August, 1876, when 
Colorado was admitted into the Union as a state, and by its terms it 
is not applicable to debts contracted before its adoption; or, in other 
words, in determining whether a county has reached the constitutional 
limit, indebtedness created before August 1, 1876, is not to be included 
in the computation. Lake Co. v. Eollins, 130 U. S. 662, 9 Sup. Ct. 
651. For the purpose of proving the amount of the indebtedness 
existing against the défendant county at différent dates, the défendant 
offered, and over the objection of plaintiff there was received, in évi- 
dence a number of reports, called "quarterly reports," certified to by the 
clerk of the county; and in the charge to the jury the court accepted 
the récitals contained in thèse reports as conclusive évidence of the 
00 F.— 37 
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anaRunt ;of .tàe indebteâjaees then outstanding against the county; and 
thus we hâve presented the question whether thèse reports, or tjie 
récitals therein contained, weres ; compétent évidence on the issues 
arising in this case. In . the General Statutes of Colorado for 1883 
(page286, §150)itisenactedthat: 

"It shall be the duty of the board of county commissloners of each county, 
to make ont semi-annual statements at the regular sessions In January and 
July, at whlch tlmes, they s&all hâve sueh statement ptibllshed In some weekly 
newspaper, publlshed in the county, If there be sueh publlshed, and If there 
be no newspaper publlshed in the county, sueh commissloners shall cause sueh 
statements, to be posted in three consplcupus places in sald county, one of 
whlch shall, be at the cotirt house door, and sueh statement shall show the 
amount of debt owing by the county» In what the debts cônslst, what pay- 
ments If any hâve been made upon the same, the raté of interest that sueh 
debts are drawlng; also detailed acçount of the recelpts and expenditures of 
the county for the precediEg;months in whlch shall be shown, from what officer 
and on what account any money bas been received and the amoiints and to 
what indivlduals, and on what account any money has been pald and the 
amounts, and shall strlke the balance Showlng amount of déficit, if any, and 
the balance in the treasury, if any, and the statement thus made, in addition 
to being published, as befpre specifled, shall also be entered of record by the 
clerk of the board of county commissloners in a book to be kept by him for 
that purpose only, whlch book shall bé open to the inspection of the public at 
ail tlmes." 

CouQsel for the défendant, in offering the reports, cited the section 
just quoted as the authority for their competency. The reports re- 
ceived in évidence were in the foUowing form: 

Quarterly Report of Expenditures of Rio Grande County for the Quarter 
Ending September 30, 1882. 

Total warrants outstanding July 1, 1882 §50,721 61 

On account of road 448 88 

Warrants issued for quarter ending Sept. 30, 1882. 
Hère foUows statement of 17 
Warrants issued for différent purposes, aggregating 12,826 95 

563 997 44 
Principal D. N. & Summit Toll-Road bonds eioOO 00 

Total wt. and bonded Indebtedness Oct. 1, 1882 $09.997 44 

"State of Colorado, County of Rio Grande— ss.: We, the undersigned, do 
hereby certlfy that the above and foregotng is a true and correct statement of 
the expenditures of Rio Grande county for the quarter ending Sept. 30, 1882, as 
appears from the books in the clerk's ofQce of said county this 17th day of 

October, 1882. ■ , Chairman Bd. Commissloners. 

"J. W. Ross, County Clerk." 

The other reports put in évidence are in the same form, except the 
certiflcate, which, in some instances, reads: 

"I, James W. Ross, county clerk, hereby certlfy that the foregoing is a true 
and correct statement of the expenditures of said county for the quarter ending 
[givlng date], and of the flnancial condition of the same on said date. 

"James W. Ross, County Clerk." 

And in others is as follows: 

"I, James W. Ross, county clerk, hereby certify that the foregoing is a true 
and correct statement of thé expenditures of said county for the quarter ending 
June 30th, 1883, as appears from the books In my olfice this 30th day of June, 
1883. James W. Ross, County Clerk." 
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Thèse reports do not purport to be the semiannual statements re- 
(|uiied by the statute above recited. They are headed "Quarterly State- 
ments." They are not signed by or certified to by the board of com- 
missioners of the county. They do not contain a detailed statement of 
the receipts and expenditures, nor do they strike a balance showing 
the condition of the county treasury. It does not appear that they 
were published or posted as the semiannual statements authorized by 
the statute, and, as they do not contain the facts required by the stat- 
ute, and do not purport to represent any action taken by the board 
of commissioners of the county, they cannot be received as statements 
authorized to be made by section 150 of the General Statutes of 1883. 
Neither are they admissible under the rule that admits in évidence 
"oflBcial registers or records kept by persons in public office in which 
they are required, either by statute or by the nature of their oiSce, to 
Write down particular transactions occurring "in the course of their 
public duties, or under their personal observation." 1 Greenl. Ev. § 
483; Evanston v. Gunn, 99 U. S. 660; White v. U. S., 164 U. S. 100, 
17 Sup. et. 38; In re Hirsch, 74 Fed. 928. 

The portion of thèse reports which the court relied on as proof con- 
clusive of the amount of indebtedness owing by the county is the 
récital therein that at a given date the outstanding warrants of the 
county amounted to a named sum. Ttis statement is merely a conclu- 
sion drawn by the clerk from whatever books or papers he may hâve 
examined in reaching the resuit stated. It is entirely clear that it 
would not bave been permissible to défendant to hâve called as a wit- 
ness the clerk of the county, and to hâve asked him what he found, 
upon examination of the county records, was the indebtedness of the 
county in the years 1882, 1883, and so on, because such évidence would 
be hearsay, and would be substituting the judgment of the witness for 
that of the jury upon one of the material matters in issue in the case. 
If the records of the county contain any compétent évidence tending 
to show the amount of the indebtedness of the county at any particular 
date, the records would be the primary évidence, and thèse should be 
introduced, instead of a bare récital, such as is found in the reports in 
question. It will be noticed that thèse reports do not state that they 
are copies of any records, or of any entries upon the records, of the 
county, but only state that on a given date the amount of the out- 
standing warrants was a named sum; and in none of the certiflcates 
signed by James W. Ross, as clerk, is it certified that the amount 
named is correct. But, even if the certiflcates did so certify, we are 
not aware of any rule of évidence which would justify the réception 
of such statements in évidence, when it clearly appears that the same 
are but conclusions of the clerk, drawn, possibly, from his examination 
of the records in his charge; although that is not made clear. As 
already stated, the court, in the charge to the jury, relied solely upon 
the récitals found in the quarterly report for June 30, 1882, as the 
évidence justifying the final instruction to the jury to flnd for the de- 
fendant; and, as we hold that the récitals in thèse reports of the 
amount of outstanding warrants were not compétent évidence, it fol- 
lows that it was error to admit them in évidence, and, eliminating them 
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from considération, there was no foundation to sustain the action of the 
court in directing a verdict for the défendant. 

In support of the défense relied upon, it was also incvimbent on the 
défendant to prove the date of the création of the indebtedness, evi- 
denced by the several warrants sued on, as that was a necessary step 
in ascertaining whether the indebtedness, when created, exceeded the 
constitutional limit; and in support of its contention in this respect the 
défendant offered in évidence a large number of bills or accounts in 
favor of varions parties and against the county, which were tabulated 
in Exhibits 3 and 4, to which objection was made that there was no 
compétent évidence showing the time of the création of the claims 
represented by thèse accounts, and thereupon the court ruled that, 
where the account showed the date when the services were rendered, 
it would be received as showing the date of the création of the in- 
debtedness; that where the date of the rendition of the service was 
not stated on the bill, but the account was dated, that would be ac- 
cepted as the date of the accraing of the indebtedness ; and that where 
the account was not dated, and failed to state the date of the rendition 
of the service, the date of the warrant issued therefor would be taken 
as the date of the accruing of the indebtedness. In this ruling the trial 
court was clearly in error. There is no presumption of law that an 
indebtedness for which a county warrant is issued did not exist at a 
date prior to that of the warrant, and, as a matter of fact, it is well 
known that, as a rule, warrants are issued as évidence of a pre-existing 
indebtedness;, and therefoi^e the court was not justified in assuming 
that the indebtedness was created at the date of the warrant, simply 
because the défendant was unable to show when the debt was created. 
Board v. Standiey (Colo. Sup.) 49 Pac. 29; People v. Board of Com'rs 
(Oolo. App.) 52 Pac. 748; Wilder v. Board of Co. Com'rs, 41 Fed. 572. 

So, also, it was error to accept the mère date of an account as évi- 
dence of the création of the indebtedness represented by the items 
thereof, for it is apparent that in such cases the date is intended to 
show the time of the rendition of the account, and not the time of the 
rendition of the services. , In the cases wherein the accounts or bills 
set forth the dates of the rendition of the services, the utmost that 
could be claimed therefor would be that such statements could be con- 
sidered in connection with any other facts tending to show when the 
services were rendered, it being for the jury to détermine from the en- 
tire évidence whether the date of the rendition of the services was 
proven or not; and clearly, therefore, the court erred in ruling that, 
where the items of the account were dated, such dates would be taken 
as conclusive, which was the effect of its ruling on this point. 

Error is also assigned upon the action of the court in admitting in 
-évidence what is termed in the record ''Defendant's Exhibit No. 1," 
which is a duly-certifled copy of a tabulated statement of the expenses 
incurred at the November élection in 1883, and which shows the fées 
earned by the judges, clerks, and canvassers in the several élection 
precincts of the county, and which exhibit was offered for the purpose 
pf proving that George W. Stoner had earned a fee of $2.50 as clerk 
in precinct No. 5, for which it was claimed warrant No. 3,632 had 
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been issued, — that being one of the warrants declared on by the plain- 
tiff Company, and the évidence being oflfered to show when the debt 
accrued for which the warrant was issued. With référence to this 
class of évidence the rule is that entries made in due course of busi- 
ness in the records of a county, either under the express provisions of 
a statute or in the usual course of oiïicial duty, may be introduced in 
évidence, when pertinent to an issue in dispute, either by the produc- 
tion of the original record or by a duly-certified copy. Underh. Ev. 
§ 142e,- 1 Greenl. Ev. § 483. It is suggested that this gênerai rule 
ought not to be held applicable in cases to which the county is a 
party, and wherein the county seeks to make évidence, in its own 
behalf, ont of entries upon its own records. In this case the entries, 
when made, were against the interest of the county, being admissions 
of indebtedness against it, and were made at a time which precludes 
the assumption that they were made for the purpose of manufacturing 
évidence to be used in defeating the claims sued on in this case; and 
we do not see any good reason why the entries are not compétent 
on behalf of the county, if they would be compétent on behalf of any 
résident thereof. 
In 1 Greenl. Ev. § 483, in commenting on the question, it is said : 

"The extraordinary degree of confidence, It has been remarked, which Is 
reposed in such documents, is founded principally upon the circumstance that 
they hâve been made by authorized and accredited agents appointed for the 
purpose; but partly also on the publlcity of their subject-matter. Where the 
particular facts are inquired into and recorded for the benefit of the public, 
those who are empowered to aet in making such investigations and memo- 
rials are in fact the agents of ail the indivlduals who compose the state; and 
every member of the community may be supposed to be privy to the investiga- 
tion. On the ground, therefore, of the crédit due to agents so empowered, and 
of the public nature of the facts themselves, such documents are entitled to an 
extraordinary degree of confidence, and it is not necessary that they should be 
confirmed and sanctioned by the ordinary tests of truth." 

In Underh. Ev. § 142c, in discussing the admissibility of entries con- 
stituting portions of the public records, it is said : 

"The gênerai notoriety of the matters to which such entries relate, the public 
and officiai eharacter of the books and of those who keep them, the fact that 
the entries are made by an officer who is under oatb, that they are required 
or authorized to be made by law, or else are made in the usual course of officiai 
duty, without any présent motive to misrepresent, combine to give the évi- 
dence obtained f rom such sources peculiar force and value. To give an officiai 
eharacter to a public record or register it is not essential that it should hâve 
been authorized or ordered to be kept by statute. It is the duty, if not the 
right, of every officiai to keep a record of his public transactions whenever 
such a practice is a common and appropriate mode of evidencing them. This 
record, whether required to be kept by statute or not, is a public record." 

In Owings v. Speed, 5 Wheat. 420, the suprême court, Mr. Œiief 
Justice Marshall speaking for the court, said : 

"There was also an exception taken to the opinion of the court in allowing 
the book of the board of trustées [of Bardstown, Ky.], in which their proceed- 
ings were recorded, and other records belonging to the corporation, to be given 
in évidence. The book was proved by the présent clerk, who also proved the 
handwriting of the flrst clerk and of the président, who were dead. The trus- 
tées were established by the législature for public purposes. The books of 
sueh a body are the best évidence of their aets, and ought to be admitted when- 
ever those acts are to be proved." 
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In Dill. Mun. Corp. § 304, the nile is stated to be that: 
"A public or municipal corporation, required by law to keep a record of Its 
public or officiai proceedings, may itself use such records as évidence in suits 
to whlch it is a party; but tlae records must first be properly authenticated." 

It will be borne in mind that tMs ExMbit 1 was not offered in évi- 
dence to establish the existence of a disputed claim against the county, 
or to show that a particular claim had been allowed by the county 
authorities, but it was offered by the défendant as évidence tending to 
show the date of the création of the indebtedness represented by war- 
rant No. 3,632, being one of the warrants sued on by the plaintifl Com- 
pany. In the pétition the form of the warrants sued on is set forth, 
and it thus appears that each warrant on its face recites the number 
of the bill for which it was issued, and in the tenth paragraph of the 
pétition it is averred: 

"That prier to the 27 th day of January, 1887, the sald board of county com- 
missioners audited and allowed the claims of varions persons against said 
county, and thereupon warrants were Issued in said form by said board in 
number and amount and to the persons as hereinafter set forth in Exhibit A, 
hereunto attached, and made part hereof, and for the purposes and services 
mentloned in said Exhibit A." 

This exhibit thus attached to and made part of the pétition is a 
tabulated statement of the warrants sued on, in the following form: 



No. 


Date. 


To Whom. 


ForWhat. 


Registered. 


Amt. 


3632 


Jan. 8, '84 


Geo.W. Stoner. 


Election. 


Nov. 10, 1885. 


$2.50 



If this exhibit had given the date of the élection at which the serv- 
ices were rendered for which warrant No. 3,632 was issued to George 
W. Stoner, it would not hâve been necessary for the défendant to in- 
troduce évidence on that point; but, as the date was not given, it be- 
came necessary to prove the same, and it was to that end that Exhibit 
1 was offered and received in évidence. This warrant. No. 8,632, upon 
its face showed that it had been issued for a bill bearing the number 
2,563, and therefore pointed to that bill as the proper source of informa- 
tion for determining the considération for which the warrant was is- 
sued, and thereupon the défendant offered a properly certifled copy of 
the bill, it being the Exhibit 1 to which exception was taken by the 
plaintiff company. It will be noticed that in the pétition it was 
averred, in substance, that the board of commissioners of the défendant 
county had properly allowed the claim of George W. Stoner in the 
sum of |2.50 for élection services rendered to the county, and for such 
claim had issued to him warrant No. 3,632, and upon the introduction 
of this warrant in évidence it appeared on its face that the bill for 
which it was issued was numbered 2,S63, and this bill, thus numbered, 
was then offered as évidence upon the point of the date of the services 
for which the warrant was issued. As we understand it, it is the cus- 
tom, in keeping the records of the county, to number each bill that is 
presented to and allowed by the commissioners, and, when warrants 
are made out, they refer to the number of the bill for which they are 
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issued, and thus a convenient record is made for Connecting the war- 
rants with the claims for whicb they are issued. Tlie mère fact that 
Exhibit 1 is in the fôrm of a tabulated statement made by the county 
clerli of the expenses incurred at the élection of November, 1883, is 
immaterial, because it appears that the statement in this form became 
bill No, 2,563, in part payment of which warrant No. 3,632 was issued; 
and in plaintifif's pétition, as already stated, it is averred that the 
claims for which the warrants sued on were issued were ail audited and 
allowed by the county board of commissioners. In other words, the 
plaintif? company, by the averments in the pétition and the évidence 
offered by it, admitted that warrant No. 3,632 was issued Januiny 8, 
1884, to George W. Stoner, for élection services rendered the county, 
the bill for which the warrant was issued being numbered 2,563. Un- 
der thèse circumstances we hold it was open to the défendant county 
to introduce bill No. 2,563 in évidence for the purpose of throwing 
light upon the question of the date of the services for which warrant 
No. 3,632 was issued. Unless évidence of this character can be admit- • 
ted, it would be practically impossible for the county to connect the 
warrants sued on with the services for which they were issued, after 
the lapse of so many years; and as thèse bills form part of the records 
of the county, and were made under circumstances which preclude the 
idea that they were made in the interest of the county as self-serving 
déclarations, we hold that the same were admissible upon the issue 
involved. 

A number of exceptions were taken to the testimony of John W; 
Crump, a witness on behalf of the défendant county, who had pre- 
pared tabulated statements from the records and books of the county, 
and which were admitted in évidence. It is clearly apparent that on 
the trial of a case of this character before a jury, which involved the 
ascertainment of the amount of the indebtedness of the county on 
many dilïerent dates through a period of a number of years, and also 
required proof of the dates of the création of the debts represented by 
the warrants sued on, it would be absolutely impossible for the jury 
to retain in their memories the dates and ainounts of the numberless 
items put in évidence, and it would be difficult for them to take mem- 
oranda thereof; and yet, without such an aid to their memories, it 
would be impossible for them to reach an intelligent verdict. In such 
cases it is admissible to pursue the method adopted by the trial court ; 
that is, to hâve the books, papers, and other items of original évidence 
offered and received, and, in connection therewith, to admit the testi- 
mony of a compétent person, who has prepared a tabulated statement 
in writing, summarizing the numerous items offered in évidence. The 
original sources of information being in évidence, the correctness of 
the tabulated statement can be readily verified by an examination of 
the witness, and a comparison with the sources from which the state- 
ment has been compiled, and, being thus verified, it becomes a valuable 
aid to the jury. Where, however, statements of this kind are offered 
in connection with the testimony of the person who has tabulated the 
same, carè must be taken to confine the same to matters included within 
the primary évidence properly introduced, for this method of summa- 
rizing, for convenience sake, numerous items, giving the date and 
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amoQnts, cannot be made a means of putting bef ore tbe Jury the concln- 
sions of the witness drawn from sources of information which are not 
In évidence. For the reasons stated, we hold it was errer to direct a 
rerdict for the défendant, and the judgment must theref ore be reversed, 
and the case be remanded to the circuit court, with instructions to 
grant a new triai. 



CENTRAL TRUST CO. OF NEW YORK v. WORCESTBR CYCLE MFG. CD. 
(Circuit Court, D. Oonnectlcut. October 24, 1898.) 

Recbivbrs— Eppect of Appointment — Fobeclosukb dp Mortgagb. 

The appolntment of a receiver In a foreclosure suit does not constltute 
a taklng of possession of the property by the mortgagee, as against other 
creditors, nor afCect priorlties, but the receiver holds possession for ail 
parties Interested. 

Butler, Notman, Joline & Mynderse and Cardoza & Nathan, for 
oomplainant. 

e. Walter Artz, for receiver. 

Seymour G. Loomis, for trustée. 

Breed & Abbott, Perkins & Jackson, A. t. Fêle, and McBurney & 
McBurney, and others, for attaching créditera 

TOWNSEND, District Judge. A statement of the facts herein 
will be found in the opinion of this court in Central Trust Co. v. Worces- 
ter Cycle Mfg. Co., 86 Fed. 35. Upon appeal, the circuit court of ap- 
peals modifled the decree of this court so as to permit the trustée in 
insolvency to be heard as to the rights of the creditors of the défendant 
in its property or the proceeds thereof. The parties hâve since taken 
testimony, and filed a stipulation, from which it appears that, at the 
time of the commencement of this suit, the défendant was the owner 
of certain bicycles, stockj supplies, and machinery; that a part thereof 
was acquired before, and a part after, the making and recording of the 
mortgage herein ; that ail of said property was then in the possession 
of the sheriff, under certain writs of attachment, in suits by the cred- 
itors of défendant; that, with their consent, the receiver took, and now 
holds, possession of the property in dispute; and that, at the com- 
mencement of this suit, there were certain choses in action belonging 
to this défendant, a part of which the receiver has collected. Further- 
more, the American Surety Company of New York has appeared by its 
counsel, who represented that it held a first mortgage upon that part 
ol *he property herein sought to be foreclosed, which is situated at 
Middletown, in the state of Connecticut, and that |85,000 and interest 
remains unpaid upon said mortgage, and is now due and payable. A 
suit brought by said American Surety Company to foreclose its said 
mortgage, returnable to the September rule day, 1898, is now pend- 
ing in this court, to which suit the complainant and défendant herein 
are parties défendant. In view of thèse facts, it is unnecessary to 
flnally détermine the right of possession of the property in dispute, as 
between the receiver and trustée, until the value of said property and 
the amount of the claims of the parties hâve been asoertained. Let 
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an order be entered that said attaching creditors, on or before Novem- 
ber 15, 1898, flle with the rœeiver or the clerk of this court a state- 
ment, under oath, of the amounts of their claims against the défend- 
ant, and that the receiver, on or before November 15, 1898, ascertain 
and report, as fuUy as may be, the condition of the estate, the présent 
condition and value of the property in dispute, and the character and 
amount of liabilities, secured and unsecured, due the creditors, so far 
as the same can be ascertained from the bocks of said corporation, 
and, further, inake report to the court of his doings as receiver in carry- 
ing on the business of the défendant. 

November 23, 1898. 

The receiver has now flled his report, showing that there are in his 
hands assets, aside from machinery, of the .value of |85,000, and that 
the receiver's liabilities aggregate nearly $60,000. In addition to this 
amount, there are flrst mortgages for |165,0Ô0; the mortgage claimed 
by complainant, made at the time the défendant corporation was organ- 
ized, for |320,000j and about |227,000 of unsecured indebtedness by 
notes and open accounts, apparently incurred for operating expenses 
since the défendant corporation was organized. The défendant appears 
to hâve carried on business for about one year, and the bonds issued by 
complainant were apparently tumed over to the persons who had 
formed the défendant corporation. It is évident that said unsecured 
creditors will reçoive nothing, if complainant's mortgage is upheld. In 
thèse circumstances, complainant is bound to furnish satisfactory proof 
that the bonds in suit were issued bona flde and for value. The trus- 
tée in insolveney, on behalf of the gênerai creditors, has interposed three 
défenses, as foUows: (1) The mortgage indebtedness is not proved; 
(2) the suit was prematurely brought; (3) the mortgage is invalid as 
to ail property not particularly described. 

As to the first point, the treasurer of the complainant's corporation 
testified, on his direct examination, that the whole 1329,000 outstand- 
ing in mortgage bonds was sold at par and interest to varions parties. 
Afterwards, on cross-examination, he testified that he believed they 
were ail issued in exchange for notes held by a former company. The 
notes were not produced, nor was any definite statement furnished in 
regard to them. I think the évidence is not sufificient to justify a 
decree, 

As to the second point, I think the suit was not prematurely brought, 
at least so far as the interest due on the bonds at the time of its com- 
mencement is concerned. The case seems to be directly within the rule 
laid down by Judge, now Mr. Justice, Brewer, in Mercantile Trust 
Co. V. Missouri, K. & T. Ky. Co., 36 Fed. 221, where the language of 
the mortgage was the same as in this case. 

As to the third point, in my former opinion I stated that I thought 
the rights of the mortgagee were superior to those of the trustée. 
Since that time the question has been more fully argued, additional 
cases hâve been cited by counsel, and I bave re-examined the whole 
subject. In view of the case of Ellis v. Eailroad Co., 107 Mass. 1, 
cited by counsel, and especially in view of the décision in Poland v. 
Railroad Co., 52 Vt. 144, which was not cited by either counsel, I 
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thiak I was mistaken in applying the gênerai doctrine of the cases cited 
in my opinion to the spécial circumstances of this case. In any event, 
as there will undoubtedly be an appeal from this décision, and as it ia 
désirable, in view of the facts already stated, to bave ail doubtful ques- 
tions speedily and flnally settled with the least possible expense, I 
think it beat to décide ail thèse questions in favor of the intei-vening 
trustée, and to hold that the mortgage indebtedness is not sufadently 
proved, that the suit was prematurely brought, and that the mortgage 
is invalid as to personalty situated in the state of Connecticut. 



D'BSTERRH v. CITY OF BROOKLYN et al. 

(Circuit Court, E.*D. New York. November 26, 1898.) 

1. Municipal Bonds— Powek to Make Nbqottable. 

Negotiability Ib a usùal aad valuable feature of municipal bonds, and 
a statute authorizing the Issuance of bonds by municlpalities will be con- 
strued as giving power to make them negotlable, In the absence of pro- 
visions clearly showing a contrary intention. 

S. Same — Efpect of Récital in Bonds. 

A récital In a municipal bond that It is Issued in pursuance of a statute 
referred to is conclusive against the munlclpality only as to matters of 
fact, and does not estop it from denying the power of its offlcers to issue 
such a bond under the statute. 

3. Same— Construction dp Statute — Registered Bonds. 

ïhe -New York statute of 1892, as amended In 1893, provides for the 
Issuance by municlpalities of either coupon or registered bonds, giving 
the forms and requisites of each; among other thlngs speclfylng that in 
the case of registered bonds having no coupons "the bond shall also be 
made payable to the person to whom it is issued, Instead of to bearer." 
Laws 1893, c. 171, § 8. It contains no provision that such bonds may not 
be made payable to the order of the person to whom they are issued, but 
provides that "the bonds, as they may be sold by the payées, may, on 
the dates thereof, be registered in the name of the new purchasers." Id. 
Helil, that it was not intended that registered bonds should not be nego- 
tlable. and that upon their subséquent transfer, which was evldently con- 
templated by the law, they should remain subject, in the hands of a bona 
flde purchaser, to equities existing against the original payées. 

4. Samb — Transfer — Défenses against Former Holder. 

Such bonds belng negotlable when Issued in strict conformity to the 
statute. the fact that bonds are issued thereunder by a town with the 
place for the name of the payée left blank, where in ail other respects 
. they comply with the reqUlrements of the law, and contain a certificate 
of thelr reglstry, does not charge a subséquent purchaser with notice of 
défenses existing against them in the hands of the person to whom they 
were issued. Such an omission is merely an irregularity, which would at 
most only put the purchaser on Inquiry as to whether they had in fact 
been issued to the person througb whom he acquired them. 

5. Same— Effect of Registry. 

The registration of municipal bonds does not deprive them of thelr ne- 
< gotiable quality, wheu voluntarlly transferred by thelr owner. 

6. Same— Efpect op Certificate op Registration. 

An indorsement on a municipal bond, when it is Issued, that it is regis- 
tered, though not signed by the officers of the munlclpality, is a part of 
the bond, and. In connection with a récital that the bond is issued in pur- 
suance of a statute which requires its registration, estops the munlclpality 
from denying Its registration. 
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7. SaMB— BONA FiDE PUKCHASER— HOLDER AS COLLATEKAL SeCURITT. 

One who recelves municipal bonds, before their maturity, as collatéral 
security for an antécédent debt, and surrenders otber collatéral therefor, 
l8 a bona flde purchaser. 

This is a suit by James C. E. D'Esterre against the city of Brooklyn 
and George W. Palmer, as comptroller of the city of Brooklyn, to 
establisb the validity and compel the registration of bonds issued by the 
town of Gravesend before its annexation to the city of Brooklyn. 

Henry B. B. Stapler and Frank Hiscock, for complainant. 
John Whalen, Corp. Counsel, and Wm. J. Carr, for défendants. 

» 

THOMAS, District Judge. In 1894 the state of New York annexed 
to the city of Brooklyn the territory of the town of Gravesend, and pro- 
vided for the continued obligation of such town for its existing debts, 
and the pajToent thereof, by taxation at the instance of the city of 
Brooklyn, which, by the Laws of 1897, became consolidated with the 
city of New York. During its independent existence, and in January, 
1894, the town of Gravesend, through its authorized and qualified of- 
ficers, issued bonds to the amount of |148,000 for the purpose of raising 
funds to pay certain local improvement bonds maturing during that 
year. On January 18, 1894, thèse bonds were delivered by the super- 
viser of the town to the ârm of Coffin & Stanton, brokers, doing busi- 
ness in the city of New York, and on the succeeding 2d day of Febru- 
ary CoflQn & Stanton pledged |24,000 of such bonds to the complainant 
to secure an antécédent debt of $23,040, in considération whereof the 
complainant surrendered to CoflSn & Stanton certain other bonds, of the 
value of $24,000. The complainant, at the time of such substitution of 
securities, had no notice or knowledge of any defect in the bonds or the 
proceedings for the issuing thereof, save such notice or knowledge, ac- 
tual or constructive, as he received from an inspection of the bonds them- 
selves, and from the enabling statute, which was passed in 1892, and 
amended in 1893. This suit is to establish the validity of such bonds, 
to compel the registration thereof, and to recover the interest accrued 
due thereon. It is urged by the défendants that the complainant should 
be denied such relief, upon the ground that he is not such a bona fide 
holder thereof as to preclude such défenses as were open to the town 
against Coffln & Stanton. That flrm did not hâve complète title, and 
could not hâve recovered upon the bonds, for the sufBcient reason that, 
in violation of the statute, they bought them on crédit, and never paid 
any part of the purchase price, — at least beyond the sum of $10,000. 
There is no other defect in the proceedings for issuing the bonds, or in 
their form, that invalidated them in the hands of Coiïin & Stanton. 
The inquiry, then, is, can the défense of nonpayment by Coffln & Stanton 
be maintained against the complainant? The answer involves two in- 
quiries, viz.: (1) Did the statute authorize the issue of the bonds in 
a negotiable form? (2) If so, was the plaintiff a bona fide purchaser? 
The act prescribes a form of coupon bond containing this provision: 
"This bond shall be registered as to the principal sum herein provided 
to be paid." Laws 1893, c. 171, § 8. Following this statutory form of 
a coupon bond was this: 
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"In the case of registered bonds the language in the bond at the headîng 
shall be registered instead of coupon, amî the provision as to the surrender- 
ing of Interest coupons shall be omitted. The bond shall also be made paya- 
ble to the person to whom it is issued instead of to bearer. A certiflcate show- 
ing the registration of the bond shall be endorsed thereon. The bonds as 
they may be sold by the payées may on the dates thereof be registered in the 
name of the new purchasers, the new name in each case to be shown in the 
certificate of the registry." 

The words "registered bonds," as above used, refer to certain classes 
of bonds for wliich provision is made earlier in tlie act, where the lan- 
guage is, "They [the bonds] may be either coupon or registered bonds, or 
coupon bonds registered as to the principal only." Prom thèse 
provisions it was contemplated, seemingly, that the bonds might be 
(1) coupon bonds, or coupon bonds registered as to principal only; (2) 
registered bonds, vi^ithout coupons. The bonds in question were with- 
out coupons, and hence fell under the class designated as "registered 
bonds." On its face each bond is described as "Local Improvement 
Loan Eegistered Bond," and a certiflcate of registration is indorsed 
thereon. Thus it appears that by certain words of the statute a coupon 
bond, registered or otherwise, shall be payable to bearer, while a regis- 
tered bond shall be "made payable to the person to whom it is issued 
instead of to bearer." Each of the bonds issued provides: "Know ail 
men • ♦ • that the town of Gravesend * » • acknowledges 
that it owes • • * the sum of one thousand dollars, • • • 
which sum the said town hereby engages and promises to pay, • • ♦ 
with interest thereon," etc. Hence the bonds were registered bonds, 
with the payee's name omitted. Such bonds, in form, are équivalent 
to bonds payable to the holder as bearer, and he may flU up the blank 
with his own name, or malie them payable to Mmself or bearer, or to 
order. White v. Eailroad Co., 21 How. 575. See, also, Supervisors v. 
Galbraith, 99 U. S. 214. If there were no other defect in issuing the 
bonds save the omission of the payee's name, a court of equity could 
direct that the payee's name be inserted, and such omission itself would 
not invalidate bonds. But this is not the point under inquiry, but, 
rather, did the statute require that registered bonds should be payable 
to the person to whom they were issued, with the eflect of depriving 
them of such negotiable quality as would protect a bona fide purchaser 
against prior equities? If Cofifln & Stanton had paid for the bonds, 
there would hâve been no equity in favor of the town on account of the 
omission of the payee's name; but, as CofQn & Stanton did not so pay, 
then the bonds were not enforceable by them, nor by their transférée, 
unless they were negotiable. The Eevised Statutes of New York 
(part 2, c. 4, tit. 2) provide: 

"Section 1. Ail notes in writing, made and signed by any person, whereby 
he shall promise to pay to any other person or his order, or to the order of 
any other person, or unto the bearer, any sum of money therein mentioned, 
shall be due and payable as therein expressed; and shall hâve the same 
eiïect, and be negotiable in like manner as inland biUs of ezchange, according 
to the custom of merchants." 

The iaw merchant regards instruments as negotiable, so as to be free 
from prior equities in the hands of bona flde purchasers, when the obli 
gation is payable to bearer, or to a designated person or his order, ajid 
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exposes to the effect of such equities instruments payable to an indi- 
vidual, Evertson v. Bank, 6C N. Y. 14, 19 ; McClelland v. Eailroad Ce, 
110 N. Y. 469, 475, 18 N. E. 237; Carnwright v. Gray, 127 N. Y, 92, 
27 N. E. 835; School Dist v. Hall, 113 U. S. 135, 139, 5 Sup. Ct. 371; 
Manufacturing Co. v. Bradley, 105 U. S. 175, 180; Norton, Bills & N. 
13-16. See, also, Gérard v. La Coste, 1 Dali. 194; Barrière v. Nairac, 
2 Dali. 249. It is tnie that the bonds in the case at bar are payable in 
blank, and hence payable to bearer; but the question is not whether the 
town olBeers hâve issued a uegotiable instrument, but rather whether 
the statute directed that the instrument should be issued in a nonnegotia- 
ble form. The fact that the oflcers certified that the bonds were issued 
pursuant to the act can only estop the town touching matters of fact, and 
not as to the power of the ofiQcers to make the contract. Katzenberger 
V. Aberdeen, 121 U. S. 172, 176, 7 Sup. Ct. 947. The purchaser is pre- 
sumed to hâve cognizance of the statute, and to know the powers con- 
ferred thereby on the oflEicers of the town, and it is his duty to compare 
the instruments which he proposes to purchase with the statute. If, 
upon such comparison, he flnds that the power exists, he is not required, 
unless there be something brought to his attention by the appearance of 
the instruments or extrinsically, to search with a view of ascertaining 
whether the town offlcers hâve performed each preliminary duty de- 
volved upon them. Farmers' & Mechanics' Bank v. Butchers' & Drov- 
ers' Bank, 16 N. Y. 142; Président, etc., v. Cornen, 37 N. Y. 320. Their 
récital of the performance of such duty is usually, as it is in this case, 
suiHcient. The holding in Knox Co. v. Aspinwall, 21 How. 539, has 
been foUowed through a long Une of cases, and in its essential holding is 
of undiminished authority. Cairo v. Zane, 149 U. S. 122, 13 Sup. Ct. 
803. But if the enabling statute commands certain bonds to be made in 
a nonnegotiable form, then the purchaser is deemed to hâve knowledge 
of such provision, and to subject his rights to the eiïect of such statute. 
Commissioners v. Belles, 94 U. S. 104; Marcy v. Oswego Tp., 92 U. S. 
637; Commissioners v. Clark, 94 U. S. 278; Barnett v. Denison, 145 
U. S. 135, 12 Sup. Ct. 819. If, then, in the case at bar, the statute, by 
directing that "the bond shall also be made payable to the person to 
whom it is issued, instead of to bearer," intended to direct the issue of 
the class of bond described as "registered bonds" only in a nonnegotiable 
form, the complainant must be presumed to hâve had knowledge there- 
of , and to hâve purchased the bonds in question knowing that they were 
subject to any défenses existing against Coffin & Stanton. The worda 
above quoted, standing alone, and uninfluenced by any other provision 
of the statute, seem to point to such construction, but a more compre- 
hensive considération of the statute authorizes the conclusion that such 
is not its spirit and intention. It will be noticed that the statute pre- 
scribes that "registered bonds" shall not be made payable to bearer, but 
does not expressly prohibit a provision for pajment to the order of the 
person to whom they are issued. Hence, if they may be made payable 
to the order of such person, or if it may be gathered that the statute 
intended that the bonds should be negotiable, the court may ascribe to 
them a negotiable quality. Norton, Bills & N. 13-16. It is permissi- 
ble to consider in this connection that municipal bonds are usually nego- 
tiable. 
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An examination of the enabling statutes would illustrate that power 
to issue negotiable bonds is seldom, if ever, negatived. This condition 
exista for the very sufflcient reason that such bonds are intended to pass 
by delivery or by mdorsement, in order to give them marketable value. 
The bonds of a municipality, payable, as are thèse in question, after a 
long interval of time, would meet neither with ready sale, nor the most 
valuable return to the town, if they were subject to ail the possible 
défenses to which nonnegotiable paper is exposed. The statute under 
considération authorized a gênerai issue of bonds, and, in the absence 
of restrictive vpords, the power would be implied to give them a nego- 
tiable form. People V. llead, 24 N. Y. 114, 125. Moreover, the statute 
directed that ail coupon bonds should be made payable to bearer, and 
it is not to be presumed that in respect to negotiability it intended to 
dififerentiate in the quality of classes of bonds issuable under the act. 
Indeed, the intention to give the registered bonds the form and attributes 
of commercial paper is to an extent inf érable from the very words of 
the statute, which provide for their circulation. It enacts that "the 
bonds as they may be sold by the payées may on the dates thereof be 
registered in the names of the new purchasers, the new name in each 
case to be shown in the certiflcate of the registry." The word "payées" 
bas a signiflcance that to some extent indicates the législative intention. 
It would seem that from the use of the word "payées" the législature 
did not intend to limit the power to the mère issue of an ordinary 
nonnegotiable bond, in which case the term "obligée" would hâve been 
used more suitably. It is true that the person to whom the promise 
of payment is made in a nonnegotiable note may be properly described 
as a "payée," but such a word, when used in connection with an issue of 
municipal bonds, which are universally negotiable, would tend to show 
that negotiable bonds were intended. But can it be seriously urged 
that the législature did not intend that thèse instruments should pos- 
sess the same power to circulate that belongs to negotiable registered 
bonds? The statute certainly contemplated transfers of the bonds by 
the payées, and gave the purchasers the right "on the dates thereof" 
to hâve their names registered. What is the meaning of this provision? 
Is it that the bonds should be sold, and the right of registration exer- 
cised, provided the town had no défenses to the bonds? Would any 
intelligent person, any person not the dupe of the statute, purchase them 
under such conditions? Does the statute hold out a right of sale 
and promise of registration, and cunningly reserve the right to f orfeit 
the bonds against ail subséquent purchasers, by reason of some con- 
cealed extrinsic fact attributable to the misconduct of the offlcers of the 
town? This court will not assist in the municipal dishonor that at- 
tends répudiation by ascribing such intention to the législature. The 
facts that statutes of this kind intend that municipal bonds shall be ne- 
gotiable; that this statute, unlimited by positive législation, would au- 
thorize negotiable instruments; that it prescribes that coupon bonds 
should be negotiable; that it does not command that a "registered bond" 
should not be payable to the order of the person to whom it was issued; 
that it characterizes the flrst purchasers as "payées," and contemplâtes 
sale of the bonds, and unqualifledly endows the purchasers from such 
payées with the right "on the date of sale" to register the bonds, — 
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fuEuish. strong évidence that it did not intend to deprive such "regis- 
tered bonds" of the attributes of commercial paper beyond the limit 
tliat usually accompanies registered bonds. It sliould be kept in mind, 
in determining this question, that a power to issue municipal bonds, 
tmless restricted, authorizes the issue of bonds in a negotiable form, 
and the modem necessity and practice of issuing bonds in such form 
require the interprétation of the enabling act favorably to the power 
Bo to do, unless the language of the statutes clearly prohibits the same. 
And it must also be considered that, if a municipality could, under any 
circumstances, issue negotiable instruments, a bona fide purchaser may 
présume that they were duly issued. San Antonio v. Mehaffy, 96 U. S. 
312. But how far does registration limit negotiability? Kegistered 
bonds are not deprived whoUy of their negotiable character by regis- 
tration. Indeed, registration is principally désirable because the bonds 
are negotiable. A negotiable instrument is, by registration, to an es- 
tent deprived of its negotiable quality; but this disability is removable 
by the voluntary transfer by the owner of the instrument to another. 
Thereupon the town must, upon application, register it in the name of 
the new holder. The registration of such an instrument does not hâve 
the effect of subjecting it to any défenses existing against the persons 
in whose name it is first registered. Such is not at ail the purpose of 
registration. It is now ausual custom to register municipal bonds, 
but it is a proposition as startling as it is untenable that bonds thereby 
lose their capacity to be negotiated by the owner, se as to pass by his 
authorization into the hands of subséquent holders, relieved from prier 
equities. Negotiability may be suspended pending a transfer by the 
owner. The New York statute (Laws 1870, c. 438) provides that an 
owner may render bonds nonnegotiable by certain indorsements there- 
on, and they remain nonnegotiable, except by the owner's indorsement. 
A provision for registration has the same, and no greater, eiïect. The 
New York statute (iMVfS 18C9, c. 907, § 8) permits the registration of 
bonds issued by towns in aid of railways. Bonds so registered do not 
become nonnegotiable. In Lewis v. Commissioners, 105 U. S. 739, 
Cairo v. Zane, 149 U. S. 122, 13 Sup. Ct. 803, Commissioners v. Rose, 
140 U.S. 71, 11 Sup. Ct. 710, and numerous other cases, the argument 
employed to sustain the bonds was to the efîect that they were apparent- 
ly registered, and that this was suflScient évidence thereof in behalf of 
a bona fide purchaser. The conclusion is reached that the statute in- 
tended that the registered bonds should be negotiable securities, and 
that the complainant purchased them for such considération that he 
was a bona fide holder, unless the blank in the bonds gave him notice 
of some irregularity in their issue, because the name of the person to 
whom they were issued was omitted from the bonds. Prior to the issue 
of the bonds in question, the town had issued registered bonds to the 
amount of |4o7,000, with the payee's name in blank, and the validity 
of such bonds has not been questioned by the town, whatever importance 
may be attached to that fact. Although the bonds were not registered, 
as will later appear, the town is estopped to aifirm that fact, and the 
purchaser could justly indulge the presumption that CofQn & Stanton 
were authorized to insert their name in the blank. The proposition of 
the défendants is narrowed to this: that when bonds are offered aa 
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collatéral security, by reputable brokers in the city Of New York, if they 
appear to be intended for registered bonds, and are certifled to be reg- 
istered, yet, if the flrst payee's name is not inserted in the bonds, the 
pledgee will be charged with bad faith in receiving the bonds, on ac- 
count of such omission; that is, what would be at most a mère irregular- 
ity is converted into eyidence that a condition précèdent to the issuing 
of the bonds had not been met. If the blank gare the complainant no- 
tice of anything, of what defect should it hâve excited suspicion? That 
the bonds had not been duly issued to somebody? How could that be, 
when the bonds had in ail other respects the appearance of haying been 
marketed, as èyidenced by certification of the town offlcers, and by 
their possession by a person not connécted with the town? It may be 
that such blank would place upon the complainant the péril of the bonds 
having been issued to some other person than Coflfln & Stanton. But 
the bonds were issued to Coffln & Stanton, and if the complainant had 
inquired of the town offlcers he would hâve learned that fact, and that 
fact was the only one involved in the inquiry which it is claimed he 
was bound to make. But why should a proposed purchaser, from the 
existence of the blank, be called upon to suspect that the payée, whose 
name was omitted, had not paid for the bonds, for that is the only pos- 
sible défense to thèse bonds even in CoflQn & Stanton's hands? An omis- 
sion in the bonds is not cognate to such groiinds of défense, and would 
not suggest itself to any person, however prudent. The complainant 
was justified in believing (1) that there was a statute authorizing the 
issuing of negotiable bonds; (2) that ail conditions précèdent or acts of 
compliance with the statute had been met; (3) that the bonds had been 
duly issued to somebody, and accordingly registered. Thereupon he 
was justified in believing that the omission of the name of the purchaser 
from the town was a mère oversight, and such an irregularity as could 
be cured at any time by the présentation of the bonds to the town treas- 
urer, by the persons to whom they were issued, or their transférées. 
As the complainant took the bonds as collatéral security, he was not 
interested to hâve the bonds transferred upon the registry until default 
should hâve been made in payment of the debt thus secured, inasmuch 
as the principal was payable in 40 years, and he was not concerned for 
the interest, until default should hâve been made in the payment of his 
debt. Until such default, it was suitable, if the complainant so willed, 
to leave the registration in its then condition. It has been stated above 
that the complainant is not affected by the fact that the bonds were not 
registered. The complainant urges that such registration was not a 
condition précèdent to the issue of the bonds, as in the case of Anthony 
V. Jasper Co., 101 U. S. 693, but was directory. First Nat. Bank of 
North Bennington v. Town of Arlington, 16 Blatchf. 57, Fed. Cas. No. 
4,806. The registration was not a condition précèdent to the issue of 
the bonds, but, of course, a bond issued as a "registered bond" should 
be registered. But the purchaser could infer the fact from the certifi- 
cate of registration indorsed oh the bond (Rock Creek Tp. v. Strong, 96 
U. S. 271; Cairo v. Zane, 149 U. S. 122, 13 Sup. Ct. 803), for the statute 
provides that "a certifieate showing the registration of the bond shall 
be indorsed thereon." The bonds bear this indôrsement: "This bond 
is registered in town treâsuter's office, Gravesend." This indôrsement is 
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a part of the bond. 4 Am. & Eng. Enc. Law (2d Ed.) pp. 139-142; 
Benedict v. Cowden, 49 N. Y. 396; Dinsmore v. Duncan, 57 N. Y. 573. 
It is true that the certiflcate is not signed by the town treasurer, but the 
bonds are signed by the superviser, town clerk, and town treasurer, in 
whom the statute vested the power to sélect the place of registration, 
and each bond has this récital on its face: "This bond is issued under 
and in pursuance of an act of the législature of the state of New York 
entitled 'An act in relation to local improvements in the town of Graves- 
end, in the county of Kings,' passed on the lOth day of March, 1892." 
Such récital is sufiScient in form (School Dist. v. Stone, 106 TJ. S. 183, 
187, 1 Sup. et. 84), and, in connection with the certiflcate of registra- 
tion, sufBciently represented to the complainant that it was a registered 
bond, and thereby estops the town from asserting the nonregistration. 
Prom thèse views it results that the complainant is a bona fide pur- 
chaser, for the surrender of the bonds held flrst by him as collatéral 
security, and the substitution of the bonds in suit, fumished a good con- 
sidération {Goodman v. Simonds, 20 How. 343); and, moreover, the 
transfer of negotiable paper before maturity to a creditor, merely 
as security for an antécédent debt, makes the taker thereof a bona flide 
holder (Brooklyn City & N. E. Co. v. National Bank of New York, 102 
U. S. 14; File Co. v. Garrett, 110 U. S. 288, 4 Sup. Gt. 90). It 
is considered that the complainant is entitled to a decree protect- 
ing his holding of the bonds to the extent of the debt and interest for 
which they were pledged as security. Such decree will be settled by 
the court in the usual manner. However, it seems équitable that the 
bonds should be surrendered to the town, and canceled, at its option, 
upon the payment by it of the debt, for the securing of which the bonds 
were pledged by Coffln & Stanton, unless some objection not appearing 
in the record exists thereto. Such question is reserved until the 
présentation of the decree. The complainant should hâve costs. 
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(Circuit Court of Appeals, Slxth Circuit November 9, 1898.) 

No. 531. 

1. JUDGMBNT — CONCLUSIVBNESS — MORTGAGEES NOT PaBTIEB. 

A judgment against a rallroad company Is not binding on Its bond- 
holders or mortgage trustées who were not parties tbereto, and they may 
relitigate the plaintlff's right to recover, as well as the amount of rè- 
covery, when It is sought to establish such judgment as a lien superior 
to the mortgage. 

2. Eabembutb— Effect of Vacation of Highway on Privatb Right of Wat. 

The action of public authorities in discontlnulng a highway cannot afCect 
a private right of way over the land seeured to the owner of adjoining 
property by contract with the owner of the fee. 

8. Railroads — Destruction of Means of Access to Property — Lien for 
Damages. 

A direct permanent Injury to, or destruction of, a private right of way 
giving access to property by the construction of a railroad over the same, 
constltutes a taking of such property for public use to the extent of the 
aetual damage sustained and entitles the owner to a lien for such dam- 
age on the proceeds of the railroad when sold on foreclosure superior to 
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the lien of the mortgage, the rlght to; a lien In.such case belug the same 
as though the railroad had acquired Its right of way as tp such property 
by contract or condemnation. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

On the Ist day of December, 1894, there was pending In the circuit court 
of the United States for the district of Kentucky the foreclosure suit of the 
Central Trust Company, trustée, against the Loulsville, St. Louis & Texas 
Eailway Company (hereinafter, for convenience, called the "Trust Company" 
and "Kailway Company," respectively). On that day the appellee flled a 
pétition of intervention in that case, based Upon a judgment previously re- 
covered in the state circuit court, and afflrmed by the superior court of the 
State of Kentucky, in a suit at law, by the appellee against the Eailway 
Company, to which neither the Central Trust Company ûor any holder of 
bonds was a party. The petitioner sought to hâve lier Judgment allowed as 
a preferential clalm, entltled to priority of payment out of the proceeds to 
arise from a sale of the property of the Rallway Company covered by the 
mortgages which were being foreclosed In the pending suit above referred to. 
The essential facts assumed in the appellee's statement of her case are 
thèse: That she owned a tract or parcel of land of about 4 acres, with a 
résidence and othér valuable improvements thereon, in Hancock county, Ky., 
near the city of Hawesville, which tract of land was bounded on the north 
by a public hlghway known as the "State Eoad," which was there at the time 
of her purchase of the land. It is claimed that the petitloher's homestead 
was part of an 80-acre tract of land which belonged originally to one of the 
Trabue heirs, and that this 80-acre tract was Itself a part of a much larger 
tract,— say, 200 acres,— which belonged to Trabue, presimiably the ancestor 
of the Trabue heirs. This public highway extended along the entire front of 
the petitioner's lot, and, on account of a large cliff in the rear of her property. 
wlth lots on either side owned by other persons, the petitioner's only prac- 
tieal mode of ingress and egress to and from her résidence and property was 
to and from this public highway in front. This road was the highway 
extending between Hawesville and Cloverport, both on the Ohio river, and 
appears to hâve been kept up many years as a public highway. It was 
finally, however, discontinued as a public highway by order of the Hancock 
county court; and it Is assumed that the f ee in the highway, after such dis- 
continuance, reverted to the Trabue heirs,— the petitioner's title extending 
only to the edge of the highway, and not to the center, as had been adjudged 
by the courts of Kentucky in the case referred to. In this situation, the 
Eailway Company, by proper .proceedings against the Trabue heirs alone, 
condemned the strip of iarid previously used as a publie highway, as the 
property of the Trabue heirs, and proceeded to construct its railroad line on 
the highway, and in front of the appellee's promises, and in doing so made 
an embankment in front of her premlses and lot 5 or 6 feet in height, and 
55 or 60 feet from the résidence of the appellee. The order of the Hancock 
county court discontinued only so much of the state road as extended be- 
tween the town of Hawesville and a place called "Price's Store." Appellee 
was not a party to the condemnation proceedings. No other highway or road 
was established hy the county court for use In place of the one discontinued. 

The object of the petitioner's suit in the state court of Kentucky was to 
recover damages for the injury to her easement or way of ingress and egress 
to and from her property oyer sald highway so obstructed by this embank- 
ment made by the Eailway Company. It was sought in that suit to recover, 
and the appellee did recover, for other éléments of damage besides the in- 
jury to the right of ingress and egress, but no further référence need be 
made to such other éléments of damage for the purposes of this suit. A 
transçript of the record of the judgment of the state court and of the évidence 
adduced In that case was, by consent, used on the hearlng of the pétition. 
The contention for the petitioner proceeded upon the ground that the peti- 
tioner had, through various conveyanees, acquired title from the Trabue 
heirs, or one of them, in sUch a mode that, as against the Trabue heirs, she 
had become vested with a right of way to and from her promises and over 
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the highway established and in use at the time sbe pnrchased. and consti- 
tuting the north boundary of ter lot of land. It Is insisted that, when the 
State road was discontinued as a publie highway, such action on the part of 
the Hancock county court could not affect any contractual right of way 
vested in the petltloner as against the Trabue heirs, and that the propçrty, 
being burdened wlth this right of way in the hands of the Trabue heirs, 
passed under the condemnation proeeedings to the Railway Company sub- 
jeet to the same easement; the petltloner not being a party to that proceed- 
ing, and her right în no manner affected thereby. The learned circuit Judge 
treated the judgment in the petitioner's favor in the state court as establish- 
ing her easement, and the right to recover for the injury thereto, and the 
court did not undertake to inquire for itself whether such right exlsted. lu 
relation to the effeet of the judgment of the state court, the circuit Judge said: 
"If we are right in thinklng that the bondholders are bound by the adjudi- 
cation in the state courts, then the contention of the counsel that Mrs. Henn^u 
had no right of ingress or egress after the discontinuance of the state road 
in front of her lot, and that according to the Kentucky law she had no right 
to damages for the destruction of the egress and ingress to her property, 
is not applicable, since it is quite clear that the superior court decided that 
she had a right of egress and ingress to her property, notwithstanding the 
discontinuance of the state road, and that she had a right to recover damages 
for the destruction or impairment thereof; and the case was returned and 
tried upon that distinct adjudication." The court then proceeds to show 
that the final décision in the state court was in favor of the right of egress 
and ingress to petitioner's property, notwithstanding the discontinuance of 
the state road; and this, of course, established tbe right to recover, treating 
that décision as conclusive. The court further observed: "The Trabue heirs, 
when the fee reverted, If it did revert, held it subject to the easement which 
had previously arisen over that ground in favor of the various purchasers 
under them; and this right of egress and ingress— a most valuable one itself— 
was the one the court decided was in Mrs. Hennen, and had not been taken 
from her by condemnation proeeedings. In that view, she was a proper 
party to those proeeedings, and should hâve been made a party. If the railroad 
Company desired to devest her of this easement." The amount of the re- 
covery in the state court was $1,800, and this included other éléments of 
damage besides the injury to the right of way. In undertaking to fix the 
amount of damages for the Injury to the right of ingress and egress, the court 
below said: "Assuming that $1,800 covered the entire damage, I think 
$1,500 would be a reasonable amount to allow for the destruction or impair- 
ment of the ingress 'and egress. This would be five-sixths (Ve) of the judg- 
ment, and I think the costs and the damages which hâve been allowed should 
be divided in that proportion. A judgment will therefore go in préférence 
over the bondholders as herein indicated." From the judgment entered in 
accordance with this opinion of the circuit court the présent appeal Is pros- 
ecuted, and errors assigned. 

James P. Helm, for appellant. 
James P. Gregory, for appellee. 

Before TAFT and LUETOîf, Circuit Judges, and CL.4EK, District 
Judge. 

CLABK, District Judge, after stating the case as above, delivered 
the opinion of the court. 

Error is assigned to the action of the court below in holding tiiat 
the trustées in the mortgage, and bondholders, were bound by the 
adjudication in the state court establishing the petitioner's right to 
recover. We are satisfied, from an examination of the record, that 
the court did so hold. ïhe opinion of the court admits of no other 
construction, and in this we think there was error. The proposi- 
tion that a judgment or decree is binding only on parties thereto is 
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elementâry, and there is nothing in the relation between the Railway 
Company and the trustée in the mortgage, or the bondholders, -which. 
créâtes any exception to this rule, so far as a question of the kind we 
are. now dealing with is concerned. The case cannot be distin- 
guished from Hassall v. Wilcox, 130 U. S. 493, 9 Sup. Ot. 590, in which 
it was held that bondholders were not bound by the judgment ren- 
dered'in a suit to which they were not made parties, and this case 
was followed and applied by this court in Louisville Trust Oo. 
V. City of Cincinnati, 47 U. S. App. 36, 22 C. G. A. 534, and 76 Fed. 
296; Trust Co. v. Condon, 31 U. S. App. 419, 14 C. C. A. 314, and 67 
Fed. 84; and Same v. Bridges, 16 U. S. App. 146, 6 0. C. A. 539, and 
57 Fed. 753. It was consequently the duty of the court below to 
consider and détermine for itself the question of the petitioner's right 
to recover, as well as the amount of such recovery, in case the ques- 
tion of the petitioner's right to recover was decided in her favor. 
Both questions were raised by the answer to the pétition, and should 
hâve been examined and determined by the court below independently 
of the adjudication in the state court. This the court might hâve 
done directly, or through the aid of a référence. Assuming, as was 
done in the contention of the petitioner and in the opinion and judg- 
ment of the court, that the appellee became vested with the easement 
of ingress and egress, as claimed, and that the strip of land con- 
demned as the property of the Trabue hoirs was burdened in their 
hands with such easement, we agrée with the circuit court that 
the land passed by condemnation from the Trabue heirs to the Rail- 
way Company, subject to the same easement. It is very clear that 
the action of the Hancock county court in discontinuing the state 
road as a public highway could hâve no efEect on any right of way 
vested in her by contract or otherwise, independently of any action 
of said county court in establishing or maintaining the road as a 
public highway. The order of the county court in discontinuing the 
road as a public highway terminated the right of- way of the public 
generally, which depended on the authority and action of the county 
court for its existence, and also terminated the obligation on the 
part of the county to maintain the road in a proper state of repair 
as a public highway. But the order of the county court did not and 
could not affect the private right of the petitioner to egress and in- 
gress to her property, if such right existed, and could hâve been 
asserted against the Trabue heirs. Paine's Éx'x v. Storage Co., 37 
U. S. App. 539, 19 C. C. A 99, and 71 Fed. 626. The distinction is 
between a right in the public to use a public highway, depending for 
its existence on the action of the county court, and a private right of 
way acquired by grant, contract, or in other valid, légal method, such 
as by estoppel. But the question of such right, as we hâve said, was 
one which it was the dùty of -the court to consider and détermine for 
itself. This the court did not do, and indeed the précise method 
in which such an easement was acqujred or claimed is left uncer- 
tain in this record. The record does suggest the probability that, 
if the facts were clearly brought out, they would bring the petition- 
er's case within the doctrine announced in Paine's Ex'x v. Sts^age 
Co., supra. 
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Again, assuming that this right of way or easement was rested in 
the petitioner as claimed, we concur with the learned circuit Judge 
in the opinion tliat a direct, permanent in jury to, or tlie destruction 
of, such right of ingress and egress, would, to the extent of the dam- 
age actuallj sustained, be the taking of private property for public 
use. Pumpelly v. Green Bay Co., 13 Wall. 166. And the damages 
sustained by reason of such a takiug would constitute a preferential 
claim on the proceeds arising from the sale of property, entitled to 
priority of satisfaction as against the bonds secured by the mortgage. 
Such a claim in this respect could not be, and in the adjudications 
has not been, distinguished from the ordinary claim to compensa- 
tion for property taken or condemned for a right of way, or for the 
purchase price of a right of way conveyed directly to a railroad Com- 
pany, or any part of such purchase price. Whether land for a 
right of way is acquired by a railroad company by contract, con- 
demnation, or unlawful taking, the owner is equally entitled to just 
compensation, and the manner of taking or acquisition does not 
change the nature or priority of the compensation justly due. It was 
decided by this court in Trust Co. v. Bridges, 16 U. S. App. 142, 6 
C. G. A. 539, and 57 Fed. 753, that persons who convey a right of 
way directly to a railroad company are entitled to a lien for the pur- 
chase price prior to that of the mortgage bonds of the company. 

It is difficult to understand, in view of the record, on what satis- 
factory basis the court belbw undertook to apportion the damages 
included in the judgment of the state court, so as to adjudge what 
part was for injury to the right of ingress and egress ; for, as we hâve 
seen, the judgment included other éléments of damage. There is, 
however, no assignment of error on the action of the court in this 
respect, though the objection is urged in the brief; and our conclu- 
sion that the court below must adjudicate for itself the question of 
right to recover, as well as the amount of such recovery, renders any 
further discussion of the case unnecessary at this time. 

The distinction to which we hâve referred between the right to use 
a public highway on the part of the public, arising ont of the action 
of the county court in establishing such a highway, and a private 
easement acquired by grant or contract, eufSciently shows that the 
Kentucky cases relied on by counsel for appellant are inapplicable. 
and comment on those cases is unnecessary. Indeed, the case of 
Bradbury v. Walton, 94 Ky. 163, 21 S. W. 869, relied on by appellant, 
clearly and elaborately states this distinction, and supports the view 
we hâve expressed. The decree of the circuit court is reversed, and 
the cause remanded for further proceedings not inconsistent with 
this opinion. 
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AMERICAN STEEL & WIRE CO. v. WIRE DRAWERS" & DIE MAKBRS' 
UNIONS NOS. 1 AND 3 et al. 

(Circuit Court, N. D. Ohlo, E. D. October 18, 1898.) 

1. EQUITT PrAOTICE — FOBMAL Requisitbs of Dbmurrbr. 

A demurrer to a bill, which is not In proper form, nor verifled by the 
défendant, nor certified by his eounsel, as requlred by thù equity rules, 
must be disregarded. 

S. Same— Procédure on Defective Demdkrer. 

Where a demurrer to a blU Is fatally détective under the equity rules, 
the plalntiff may disregard It, and take a deeree pro confesso at the proper 
tlme, or may move to strilie it from the files. 

3. Same— Bill against Voluntahy Associations. 

Voluntary associations cannot be sued as such, and a bill against such 

associations by name, which also joins wlth them as défendants in its 

captlon a large number of individuals, but which contalns no allégations 

showing that such individuals compose, or are members of, such asso- 

• dations, is entirely defective as against the associations. 

4 Same— Amendments of Pleadings. 

Under the fédéral statute of amendments (Rev. St. § 954), and the equity 
rules regulating the practice on amendments, a bill may be amended on 
the hearing of an application for a preliminary injunction by supplying 
allégations neeessary to shovf that individual défendants on whom notice 
of the application has been served are officers and members of a voluntary 
association sought to be bound by the injunction, and the amendment 
becomes effective at once for the purposes of the hearing, which, unless 
new parties are made neeessary thereto, or other considérations require 
it, need not be postponed to await the issuance, service, and return of new 
process, as it does not proceed upon the process of subpœna, but upon the 
notice prescribed. 

5. Injunctions— Restraining Action by Voluntary Association. 

An injunction to restrain action by a voluntary association need not be 
directed against such association by name, an Injunction against members 
as individuals being effective to restrain illégal action by them in their 
associated capacity, which effects ail tne practical relief possible by in- 
junction in such cases. 

6. Same— Hearing on Application for Preliminary Injunction — Discharge 

OF Dépendants. 

On the hearing of an application for a preliminary injunction against a 
large number of défendants, a showing that certain défendants hâve not 
been served, that no showing is made against others, or that for other 
reasons they would be entitled to discharge on final hearing, is imma- 
terial, as such défendants may be served or connected with the alleged 
unlawful aets on final hearing, and cannot be dismissed from the record 
at such stage of the proceedings; and it is one of the features of an inter- 
locutory injunction that it reaches ail who are parties, whether they hâve 
been served with process or not, and binds ail who hâve notice of it, 
whether parties or not. Nor is such a hearing changed in character to 
that of a final hearing, and the showing rendered material to discharge 
such défendants, by the fact that the action sought to be enjoined was 
talîen by défendants in the conduct of a strilse against employers, on 
the ground that a preliminary injunction, if granted, will end the strilie, 
as such resuit can only follow by the voluntary action of the défendants 
in electlng to abandon the strike, because they are not permitted to con- 
duct it by means which the court pronounces unlawful. 

7. Samk — Epfect on Absent Parties- Eqxîity Rdles. 

The effect of the réservation in equity rule 48, permitting a f ew individu- 
als to sue or be sued as representing a numerous class, by which it is pro- 
vided that "the deeree shall be wltliout préjudice to the rights and claims 
of ail absent parties," is only to prevent such deeree from concluding such 
parties, and to préserve their right to relitigate the same questions, and 
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does not prevent their being snbsequently brought in and bound by the 
decree after a hearing, nor permit them to disregard an Injunction of 
whlch tbey hâve notice. 
8. Parties— Suit agaikst Défendants as Représentatives op a Ct,ass. 

TJnder the equity rules permitting a few individuals to sue or be sued 
as représentatives of a class, it is alvrays a question to be determined 
on the particular facts in each case whether the parties to the record, 
as sueh représentatives, fairly represeut the interest or right involved. 
In the case of défendants no officiai or other authority is necessary, and 
the leaders of an organized strilie may be sued as fairly representing the 
organization, without regard to thelr offleial connection with it. 

This is a suit in equity by the American Steel & Wire Company 
against the Wire Drawers' & Die Makers' Unions Nos. 1 and 3, 
Walter Gillette, and others. Heard on an application to vacate 
service, on demurrer to the bill, and on application to amend the 
bill. 

Squire, Sanders & Dempsey, for complainant. 
Arnold Green and M. A. Foran, for défendants. 

HAMMOND, J. There is a motion by Fred Walker, one of défend- 
ants, to vacate the service of subpœna upon him as the président 
and chief offlcer of the Wire Drawers' & Die Makers' Union No. 3, 
and to dismiss the bill as to that union, and also as to the Wire 
Drawers' & Die Makers' Union No. 1, and to strike their names 
from the record, for the reason that there is no law or précèdent for 
suing a Toluntary association by its name, or for obtaining juris- 
diction over it by service of a summons on bne of its officers. There 
is also a demurrer by the same Fred Walker, "for the reason that 
the facts stated in said bill of complaint do not constitute a cause 
of action against said défendants." The title in the caption of this 
demurrer is as foUows: "The American Steel & Wire Company, 
Complainant, vs. Wire Drawers' & Die Makers' Union No. 1, of 
Gleveland, Ohio, Défendants." This pleading probably follows the 
form used under the state code of practice, which is wholly inap- 
plicable hère, and it is altogether inartiiicial, according to our equity 
rules and practice. If it were in proper form, not being verified by 
défendant, nor certifled by counsel, as required by equity rule 31, 
it must be wholly disregarded, if it be permissible at this stage 
of the proceeding, and on this application for a preliminary injunc- 
tion, to hear it at ail. National Bank v. Insurance Oo., 104 U. S. 
54, 76; Furnace Co. v. Witherow, 149 U. S. 574, 13 Sup. Ct. 936; 
Secor V. Singleton, 9 Fed. 809. It has not been set down for hear- 
ing by the plaintifE according to equity rule 33; and the defend- 
ant's remedy, on failure of the plaintiff to so set the demurrer for 
argument, is regulated by rule 38. Or, for the fatal defect above 
pointed ont, the plaintiff may disregard it, and take a pro confesso, 
at the proper time, under equity rules 18 and 19; or moTe to strike 
it from the flles. Goodyear v.'Toby, 6 Blatchf. 130, Fed. Cas. No. 
5,o8o, and the cases last above cited. Hence, any disposition of 
this demurrer now would be prématuré, and I only refer to it 
because it is presented by counsel as having a bearing upon the 
application for a preliminary injunction. If it suggested an entire 
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absence of jurisdiction over the parties or the subject-matter, the 
duty of the court would be to consider that suggestion, no matter 
how defeçtive it may be as a pleading; but it is not that kind of 
a demurrer. It bas been considered, however, in connection %vith 
and as a part of the motion to vacate the service. The demurrer, 
seemingly, is intended as a gênerai demurrer for ail the "défend- 
ants," though it is in tenus only the demurrer of one of them, Fred 
Walker, namely; or else, taken with its caption, it is intended to 
be the demurrer of Wire Drawers' Union No. 1. Now, by the motion 
flled it appears from its récitals that this défendant "Walker is the 
président of Wire Drawers' Union No. 3, not No. 1, mentioned in 
the demurrer; and yet in the motion he also assumes to represent 
Union No. 1, as well as Union No. 3, and it may be that he assumes 
by the demurrer to represent ail the défendants, the two unions as 
well as ail the rest. The truth is, there is too much generality and 
want of précision of statement in ail the pleadings, the irregulari- 
ties being quite embarrassing to the disposition of the présent 
motion to vacate the service. 

The bill is unquestionably defeçtive, and there is an application 
to amend it, which should be considered along with this motion. 
While alleging that they are "voluntary associations," the bill sues 
the two unions as if they were suable entities, as corporations are, 
and the subpœna issues against them as such. There is not an 
averment in the bill which undertakes to reach them otherwise than 
by this gênerai suit against them. It is too plain for any argument 
that they cannot be so sued. The right to sue and be sued is a cor- 
porate franchise, must be granted by législation, and voluntary 
associations only possess it under the circumstances mentioned in 
Liverpoof Ins. Co. v. Massachusetts, 10 Wall. 566. This bill does 
not, by its allégations, connect any of the défendants with thèse 
unions, unless the caption, which is equivocal in this regard, may 
be taken to aver that ail the défendants named therein are mem- 
bers of them. If so, no distinction is made between the two, sbow- 
ing which of the défendants are members of the one and which of 
the other. The punctuation of the caption, however, would indi- 
cate that the défendants are sued individually, and not as members 
of the unions. It reads thus: "The American Steel & Wire Com- 
pany, Complainant, vs. Wire Drawers' and Die Makers' Union No. 
1, of Cleveland, Ohio, and Wire Drawers' Union No. 3, of Cleveland, 
Ohio, of the Federated Wire Tr^des of America; the respective 
members of said unionsj Walter Gillette; E. A. Cliff; F. Mar- 
quardt; and many others, similarly named, to the number of 86 — 
Défendants." This would seem to indicate that the two unions were 
sued respectively, then "the respective members of said unions'' 
in solido, and then the individuals named as individuals, and not 
as members or représentatives of the unions. The allégations of 
the bill do not help this in any way. The individuals are not aver- 
red to be oflîcers or members of the unions, or to hâve any connec- 
tion with them, except in the eighth paragraph it is related that 
"certain committees [of which the défendant Gillette was a member] 
from said i^nio^s hâve called upon the ofiScers and agents of your 
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orator for the avowed purpose of demanding a recognitioa of a 
certain scale provided and dictated by said Gillette and his asso- 
ciâtes, in connection with and through the médium of said unions." 
This is ail there is of it. Even the conspiracy paragraph No. 13 
of the bill only avers that "said défendants are conspiring together 
for the unlawful purpose," etc., and does not at ail advise us of the 
particulars of the conspiracy in relation to the représentative atti- 
tude of any of the défendants. So that the bill is entirely détective 
as a suit against voluntary associations. 

The subpœna and rule to show cause follovsr the identical words 
of the caption, and command the appearance of the défendants in 
those words. The return No. 2 of the marshal states that he served 
the process on "Wire Drawers' Union No. 1 by delivering a copy of 
the bill to R. Heiden, treasurer of said union, the président of said 
union not found in my district"; and his return No. 1 states that 
h'e served the process on "Wire Drawers' Union No. 3 by delivering 
a copy to Aug. Maltois, vice président of said union, the président 
of said union not found in my district." Both of thèse ofiicials 
are named as défendants, but neither in his oflflcial capacity, and 
there is no allégation of the bill Connecting them with the unions. 
The amendment that is asked cures this defect of substantial and 
spécifie allégation very thoroughly, but counsel of the défendants 
object to its being flled now, and insist that the proof shows that 
Gillette is not the président of this union No. 1, but only a member 
of the executive committee of the Federated Wire Trade, another 
and distinct organization, not sued by this bill. But, however that 
may be, the amendment avers that Gillette is président of the Union 
No. 1 and Walker of Union No. 3, and now speciâcally states that 
Cltff, Marquardt, Haak, Heiden, and about 40 others named in the 
amendment are members of thèse volutitary associations, and asks 
that Gillette and Walker, the respective présidents, and the named 
members, be made parties "as representing said two voluntary associa- 
tions and its membership, as fuUy as if each member thereof were made 
a party défendant hereto." It also avers that the membership is 
numerous, that ail of them are not known to the plaintiffs, and that 
it is impracticable to make them ail parties to this bill. Counsel 
for défendants say, in their brief, that some 10 persons named in 
this amendment are not members of thèse unions. That would 
seem quite immaterial when there are 30 members left to repre- 
sent the whole; but, technically, we cannot try that question now, 
and in this manner, and only on a proper plea in abatement, whîch 
is a sufQcient answer to the suggestion, as also it is to that about 
Gillette not being the président of Union No. 1. 

It is also objected that the amendment cannot now properly be 
made to serve the purposes of this application for injunction, but 
that it must take the regular course, by having process issued, no- 
tice served, and a new application for injunction made in that be- 
half. As I hâve repeatedly said in many judicial judgments, the 
fédéral statute of amendments is the most libéral and imperative 
since the ancient and beneflcent statute of jeofails. Rev. St. § 954. 
It commanda that the court "may at any time permit either of the 
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parties to amend any defect in the process or pleadings, upon sucli 
conditions as it shall, in its discrétion and by its rules, prescribe." 
This applies to defects appearing on an application for preliminary 
injunction as well as to any otlier hearing, both in its letter and the 
spirit of liberality indicated by this and the other provisions of 
the statute. The court may use its discrétion as to the conditions 
imposed, and prescribe rules to that end; but I doubt if it may 
ever refuse to receive an amendment, and thereby annul the stat- 
ute, which permits the parties to amend "at any time" upon Corn- 
pliance with such conditions as the rules prescribe. FoUowing 
both the letter and spirit of the statute, which is old as the courts 
themselves, our equity rules regulate the practice of amendments 
with great particularity, and this application is fully within them. 
Equity Eules 28, 29, 45, 46. So it is in accordance with the gênerai 
equity practice to allow the bill to be amended on the hearing of 
interlocutory applications, 1 Daniell, Ch. Prac. 492. 

As to the suggested necessity for process before the amendment 
can be effective, that objection overlooks the fact that we are not 
proceeding on this application for a preliminary injunction upon the 
process of subpœna, but upon the notice prescribed in the rules 
ordered by the circuit judge, and especially designed for this hear- 
ing. The subpœnas issued are not returnable until the first Mon- 
day in November next, while this rule to show cause against an 
injunction pendente lite is returnable now, and the process de- 
manded by this objection may be hereafter had in due time, accord- 
ing to the equity rules, for ail other purposes. Meantime, however, 
as already shown, the amendment, if allowed to be flled, must stand 
good for the présent purpose, and becomes as effective as the orig- 
inal bill on the hearing of the application for preliminary injunc- 
tion. It would be, howeverf proper practice to postpone this hear- 
ing for a further notice or another rule to show cause against the 
amended bill, if the circumstances required it. If altogether new 
parties are to be made, having no notice of this hearing, postpone- 
ment would be essential; but such is not the fact, in the substan- 
tial particulars. The notice already given to parties on the record 
has been sufScient to bring the unions hère, and we are now dealing 
with their motion to be dismissed. Being hère for that purpose, 
they are available for ail the purposes of this interlocutory applica- 
tion for an injunction, one of which is to receive and submit to any 
amendment of the bill that may be granted in aid of the application. 
Other circumstances might require that the hearing should be post- 
poned to admit the parties for some défense against the amendment 
not now open upon this interlocutory hearing; but they do not 
exist Most of thèse défendants, and especially the chief officers, 
if not ail, who are named in the proposed amendment to the bill, 
hâve been hère defending against the claim for an injunction, and 
the facts relating to the share their unions hâve taken in the strike 
hâve been put in évidence as fully as they desired to présent them, 
or as they would be at any delayed hearing, and quite as fully 
as is at ail necessary for any défense they could properly make 
against an interlocutory injunction. Indeed, I am not s»ire but 
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that the amendment is quite unnecessary, for the preh'minary pur- 
pose of an application for an injuuction pendante lite, notwithstand- 
ing the grave defects of the bill as one against voluiitary associa- 
tions. They need not be enjoined eo nomine, or in solido, qua asso- 
ciations, for an injunction against numerous members in their 
individual capacity would operate to restrain them from any unlaw^ 
fui action in their associated capacity as well, and that is practi- 
cally about ail the relief that is possible by way of injunction 
against associations, even when they are incorporated. It is rather 
a barren ideality to enjoin an artiflcial entity, and, after ail, the 
process opérâtes, and punishment by contempt proceedings secures 
obédience, mostly through the individuals who compose or repre- 
sent it; and in that view, without the amendment, there are prob- 
ably enough of the members in court for ail the practical purposes 
of the plaintiff's case. Therefore thèse numerous objections might 
be of little practical value, if sustained, so far as relates to this 
interlocutory application. But I hâve treated them with that care- 
ful considération which the industrious ingenuity of counsel de- 
serves. 

And I may as well now dispose of another objection pertinent hère, 
as well as to the gênerai défense, though it has not been presented 
as an objection to the application for leave to amend the bill as 
proposed. Counsel has prepared elaborate and useful schedules of 
this small army of défendants, showing those who hâve answered, 
those who hâve been served and not answered, those who are ont 
of the jurisdiction as shown by the proof, those who hâve not been 
served at ail, and about whom nothing is shown, those against 
whom there is no évidence in the affldavits flled, those "who hâve 
been seen once only in the vicinity," and those who hâve been seen 
•'more than once." By this process of cancellation and élimination 
•we hâve a showing that only 13 — a corporal's guard, comparatively — 
are up for "government by injunction." Ail this would be very well 
if this case were on ûnal hearing, and the question were one of per- 
pétuai injunction. Then such élimination would be necessary on the 
plainest principles of équitable remedy and practice. But not so 
now. It is prématuré labor and considération, for none of the par- 
ties can be now dismissed from the record, nor shbuld the prelim- 
inary injunction be withheld for any of the reasons suggested by the 
schedules, as will presently be shown. Nor do I overlook the for- 
cible argument and suggestion of counsel that practically, in a case 
like this, a preliminary injunction ends the strike. If you "break 
the strike" by a preliminary injunction, it is urged, there is nothing 
more to litigate about. This may be true if the strike be then 
whoUy abandoned, but otherwise it is not true, and its chief force 
is in the grave duty imposed on the court of careful considération to 
see that no preliminary or other injunction issues, unless according 
to the law and right of the case. That responsibility is not oppress- 
ive in its weight, as it should not be, for the reason that no court 
can or should shirk it, whatever others may be allowed to do in 
other branches of governmental action, but is always felt alike in 
ail cases as a potential inducement to careful judgment, whether at 



604 90 FEDERAL REPORTER. 

the final hearing or on interlocutory application. Yet a court îs 
net "a strike breaker," as one of the affiants lias been denominated, 
and is not engaged in that business, as sucL, whether it be a state 
or fédéral court, and its duties are not properly to be administered 
on any such suggestion. If that should be the elîect of a preliminafy 
injunction, or of a final decree, for that matter, it is only because the 
défendants voluntarily will hâve it so, and prefer to abandon ail 
rightful action in maintaining their organized strike, because they 
cannot act wrongfully, or, at least, cannot do those things which 
are pronouneed wrongful by the courts. But for that abandonment 
the courts are in no wise responsible; nor should that fact influence 
its judgment. What is really the outcome of the argument, in ita 
logical effect, is that, if strikers cannot décide for themselves what 
is right and what is wrong, they must abandon the strike. But it 
is apparent, on a moment's reflection, that no class of the community 
bas, can hâve, or should bave that power. Strikers would be, in- 
deed, a favored class if it' were conceded to them. And, happily, 
they do not ask it, but yield cheerful and ready obédience to the law 
as declared by the courts. Mr* Justice Brewer, in the Debs Case, 
158 U. S. 564, 598, 15 Sup, Ct. 900, replying to a somewhat similar 
suggestion found in the proof, — "that it was simply the United Statea 
courts that ended the strike," — commends the action of the strikers, 
"who unhesitatingly yielded when the question of right or wrong waa 
submitted to the courts, and by them decided upon the settled, con- 
viction of ail citizens that to those tribunals is committed the dé- 
termination of right and wrong between individuals, masses, and 
States." But the court hère was commending the giving up of that 
which was by the légal decree declared wrongful, and not suggesting 
that peaceable and lawful action in maintaining a strike must be 
abandoned. Therefore it is an answer to the suggestion that this 
hearing is, in effect, the same as a final hearing, because of such a 
resuit, that it is not a necessary légal conséquence of an interlocutory 
decree, or even of a final decree for a perpétuai injunction. Under 
neither would the défendants be required to abandon a lawfully 
conducted strike, and, if they did, it would be voluntary, and a con- 
fession that only by lawlessness can a strike be successfully main- 
tained. The case, therefore, on this application, must be conducted 
as an interlocutory proceeding, and not a final hearing, as in ail other 
cases. And it is one of the features of an interlocutory injunction 
that it reaches ail who are parties, whether they hâve been served 
with process of subpœna or not, whether they hâve appeared or not, 
whether they hâve answered or not; and it binds ail who bave notice 
of it, whether they are parties or not. It is old as the practice of 
injunctions that ail having notice of it must obey it. If not parties 
to the suit, they aid or abet those who are, if the injunction be vio- 
lated by those who know of it. Hence we are not, in an interlocu- 
tory proceeding, required to scrutinize, as on a final hearing, the 
service of process. It is always time enough when one violating an 
injunction is ruled for a breach of it to inquire whether there bas 
been binding notice on him or not. Equity Rule 10; 2 Daniell, Ch. 
Prac. 1061, 1673, 1683, et seq. If a breach has been committed by 
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a person who was not named in the writ or order, the motion must 
be that he mây be committed for his contempt in knowingly assist- 
ing in the breacli. Ex parte Lennon, 166 TJ. S. 548, 554, 17 Sup. 
et. 658; Id., 12 G. G. A. 134, 64 Fed. 320, 323; Toledo, A. A. & N. 
M. Ey. Go. V. Pennsylvania Co., 54 Fed. 746, 750; 2 Daniell, Cti. 
Prac. (5th Ed.) 1685, citing Wellesley v. Mornington, 11 Beav. 180, 
181; Seaward v. Patersou [1897] 1 Ch. 545, cited by Judge Clark in 
the note to Eailroad Co. v. McConeell, 82 Fed. 65, 88. If the raling 
of Judge Poster, so much urged by counsel for défendants, in Oxley 
Stave Co. v. Gooper's International Union, 72 Fed. 695, 697, can be 
taken to mean that an injunction cannot bind persons not formally 
parties to the bill, and served with notice of process, under any cir- 
cumstances, it is contrary to the foregoing décisions; but if, how- 
ever, it only means that the writ will not issue directly against any 
persons not named and formally made parties to the bill, it is not 
adverse to the gênerai practice on the subject. It is only intended, 
perhaps, by the learned judge, to assert the force of the réservation 
contained in equity rule 48, which régulâtes our practice on this 
subject, and which has always been understood to modify somewhat 
the gênerai doctrine in England that parties not formally named as 
such in the bill, or formally served with process, may yet be bound 
on the principle of représentation to the f ullest estent that those 
are bound who are their représentatives in the suit. The language 
of the réservation is that in such cases "the decree shall be without 
préjudice to the rights and claims of ail absent parties." The rule 
especially is framed to allow a suit to proceed without making ail 
the membèrs of an association or of a class of défendants formai 
parties; but, while preserving the right of the absent ones to after- 
wards litigate for themselves the same question, it does not prohibit 
the whole class, when plaintiffs, from taking the benelit of a decree 
in favor of those who represent them; nor preclude a plaintiiï, who 
has sued the whole class by their représentatives, from binding the 
absent parties by supplemental proceedings to bring them in, when 
known, if necessary, and subject them to the decree, when they hâve 
had that opportunity to défend against it. In cases like this, of 
injunction, against large bodies or masses of alleged trespassers upon 
the rights of the plaintiff, the ordinary practice of granting leave 
to make new parties by supplemental process, as occasion may re- 
quire, affords adéquate redress for the plaintifif against any who 
are trespassing, in fact, as active agents in the alleged wrongdbing; 
and by taking care that ail persons at large who menace his rights 
shall hâve particular notice of the injunction, if any one or more 
engage in the forbidden acts after such notice, proceedings may be 
had for aiding and abetting in the breach which was forbidden to the 
défendants. To this effect are ail the authorities above cited. The 
equity rule, in my judgment, was not intended to affect this practice 
by its réservation; nor does Judge Poster, in the case cited, intend 
to assert that absent members of an association are not to be af- 
fected by an injunction against those of their associâtes who are 
formai parties to the record, so that they must be dismissed, as in 
that case, before flnal decree, when not served as a matter of neces- 
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sitj. Whether parties not served are to be bound by any injunction 
which may be ordered is not a question arising now, but will arise 
if any proceedings should be taken to bind them hereafter, or charge 
them with a breach. The application to dismiss the bill as to, them 
should not be granted, for the plain reason that the plaintiff may 
yet serve them with subpœna, or otherwise notify them, and seek 
to extend the injunction formally as to them, or bave them in the 
record at the final hearing. 

We corne now to the further objection to this amendment that 
it does not yet contain the spécifie allégations necessary in a bill 
to charge a few persons as the représentatives of the many. Equity 
rule 48, allowing parties to be left out of the bill where they are 
too numerous, bas already been referred to, but it should be read 
along with the séries of rules beginning with rule 47 and extending 
to and including rule 54, from which it will be seen that the prac- 
tice is carefully designed to regulate such suits according to the 
kind of classes which are sued, ordinarily; but there is not any 
spécifie provision for suits against unincorporated or voluntary as- 
sociations. And there does not seem to be any uniform practice in 
the method of suing such societies. Ail that can be said is that, 
technically, it is a suit against the members individually, and not 
in solido against the company, as in the case of incorporated so- 
cieties. The chief ofQcers, for purposes of suits, represent a cor- 
poration, generally, and they may so represent a voluntary associa- 
tion; but there is no technical requirement that process shall be 
served on them exclusively or generally, though by a natural an- 
alogy that would be a convenient method to adopt in suing a 
voluntary association or in bringing a suit for it. But the asso- 
ciation may, and often does, appoint or sélect its own agencies for 
bringing its suits, formally or informally, by a sélection of such as, 
for the occasion, it chooses to adopt. In suits against it the plain- 
tiff is left to get along as best he can by aid of the rule allowing 
a few of the mass to be selected as représentatives, and by aid 
of the court in ordering that the proceedings shall be conducted ac- 
cording to the particular circumstances and the particular nature 
or purpose of each suit, ail absent parties not actually served with 
process being protected by the modification contained in the réserva- 
tion of equity rule 48, already commented on, so far as the courts 
of the United States are concerned. Mandeville v. Riggs, 2 Pet. 
482;" Beatty v. Kurtz, Id. 566, 584; Liverpool Ins. Co. v. Massachu- 
setts, 10 Wall. 566, 570, 574, 575; Smith v. Swormstedt, 16 How. 288, 
302; Ayres v. Carver. 17 How. 591; McArthur v. Scott, 113 U. S. 340, 
395. 5 Sup. et. 652; U. S. v. Old Settlers, 148 U. S. 427, 480, 13 Sup. 
et. 650; Hôtel eo. v. Wade, 97 U. S. 13, 21; Payne v. Hook, 7 Wall. 
425, 431; West v. Eandall, 2 Mason, 181, Fed. Cas. No. 17,424 (volume 
29, p. 722); U. S. v. Elliott, 64 Fed. 27, 35; Oxley Stave Co. v. Coopers' 
International Union, 72 Fed. 695, 697; Railroad v. McConneU, 82 
Fed. 65, 88; Fost. Fed. Prac. §§ 45, 47, 48, 108; Beach, Mod. Eq. 
Prac. §§ 65, 66; 1 Daniell, Ch. Prac. (5th Ed.) 272. The case of 
West V. Randall, supra, is a very full exposition of the practice by 
Mr. Justice Story, who refers to voluntary associations among the 
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enumerated instances where thé court is satisfled with briuging se 
many before it as may be considered as fairly representing the right, 
and, honestly contesting for the whole, may therefore bind, in a 
sensé, that right, but will permit such parties as are absent, on a 
rehearing or otherwise, to be heard more distinctly by the court, 
if desired. Of course, as he says, the principle always supposes that 
the decree can fltly be made, as between the parties before the 
court, without substantial injury to third persons. It is said in 
Smith V, Swormstedt, supra, that care must be taken that the per- 
sons brought on the record fairly represent the interest or right 
inTolved, so that it may be fully and honestly tried; which is ap- 
provingly repeated by Mr. Chief Justice Fuller in U. S. v. Old Set- 
tiers, supra. Again, in McArthur v. Scott, supra, Mr. Justice Gray 
remarks that, "where a suit is by or against a few individuals as 
representing a numerous class, that fact must be alleged of record, 
so as to présent to the court the question whether sufflcient parties 
are before it to properly represent the rights of ail." And, finally, 
Ayres v. Carver, supra, furnishes an instructive illustration of the 
case where the parties, no matter how numerous, cannot ând rep- 
résentation by a few, and where this practice is not applicable. 

The proposed amendment fully conforms to the practice as dis- 
played in the foregoing cases. Prom the very nature of the case, 
there are sufBcient of the members of the unions to défend this suit, 
and enough to answer ail practical purposes of the orders and de- 
crees that may be asked against them. The fact of numerous mem- 
bership and the necessity for proceeding against a few are stated, 
and the court can see that those mentioned fairly represent the 
whole. The fallacy of the objection made is in supposing that the 
required "représentative" capacity résides in some oiHcial or au- 
thorized représentative quality, attaching by reason of the action 
of the union itself in conferring it. As plaintiffs that might be 
required, as a reading of the above cases will show, but as défend- 
ants it is not. It dépends on the facts in each case, and the court 
will regulate that matter by its decree, according to circumstances, 
and will insist that those brought in shall fairly represent the 
whole, according to the nature of the relief sought and the pecul- 
iarities of the association. In a case of an organized strike of labor- 
ers it is fair enough if the leaders of the strike be brought in to rep- 
resent the organization, no matter what their ofiQcial relation to 
their society may be. The resuit is that the motion to vacate the 
service of the process and ruie to show cause against the two unions, 
which was reserved at the hearing, must be denied, and the plain- 
tiffs hâve leave to flle their amendment, after it has been properly 
verifled by oath. The demurrer will stand over for future proceed- 
ings, according to the rules of practice in that behalf. Ordered 
accordingly. 
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AMEEIOAN STBBL & WIRB CO. v. WIRE DRA-WERS* & DIB MAKERS' 
UNIONS NOS. 1 AND 3 et al.i 

(Circuit Court, N. D. Ohio, E. D, October 18, 1898.) 
No. 5,812. 

1. Injdnctioit— RiGHT TO UsH op Streets—Obstructing Access to Premtskb. 
The o-wner of a house, wliether a dwelling, store, or mill, has a distinct 
riglit of property In the streets and highways adjacent and used as ap- 
proaches to It; and a use of such streets or highways by others for the 
purpose of forclbly preventlng access to such house is an unlawful Interfér- 
ence "with such right, and constitutes a private nuisance, which may be 
abated by Injunetion. 

8. Samb— Suit bt Corporatiost — Défense of UntAWFUL TatisT. 

A clalm that a corporation Is a trust and illégal cannot be made collat- 
eraily as a défense to a suit by the corporation to enforce a private right 
by Injunetion. 

8. Bame — Steikbs— Interférence with Right of Propbrty and Contkact. 
Défendants, who had formerly been employés of plaintiff, in Its mills, 
as wlre drawers, but who had gone ont on a strlke, for more than two 
months had patrolled the streets adjacent to plaintiff' s works both day 
and nlght,' keeping wlthln call at ail times a large body of men, for the 
clalmed purpose of dlssuadlng other workmen from taklng employment in 
thelr places. The évidence showed but a single instance durlng that time 
In which défendants stood aslde and permltted a wlre drawer to enter the 
mill, and that Instance was dlsputed, although in a number of Instances 
workmen attempted unsuccessf uUy to enter, and several confllcts occurred 
between them and the strlkers. Beld, that such action was an unlawful 
Interférence by défendants wlth plaintlfC's rights of property and fieedom 
to contract, which entitled plaintiff to relief by injunetion. 

4. Bame— Unlawful Force and Yiolbnce. 

It Is net necessary that actual batteries or assaults shall be committed, to 
constltute unlawful force or violence which wlll afford ground for relief 
by Injunetion; but a dlsplay of force sufficlent to deter others from at- 
temptlng to exercise a lawful right, and intended to accomplish that pur- 
pose, Is sufSclent. 

On Application for Injonction. 

The proof In this case establlshes that the former operatives of the plaintiff's 
mlU hâve organlzed a strlke to secure an advance of wages to a scale that they 
hâve endeavored to Induce the plaintiff to accept before they will work for it. 
The strlke has been conducted under the leadership of Walter Gillette and 
others, made parties to the bill. He was not one of the striking operatives, 
but a member of one of the unions, and an officiai of the executive council of 
the fédération to whleh the unions belong. He Instlgated the movement, 
and substantially organlzed It. 

It Is not necessary to conslder the causes for the strlke, its scope or object, 
for it must be conceded that the men had a right to strlke, no matter for what 
cause, good or bad ; nor to conslder whether It was a wise or judicloua move- 
ment or not. That matter does not concern the proceedings before the court, 
but only the men themselves, and therefore ail the aifidavits upon that sub- 
ject are qulte Irrelevant. The striking operatives had no flxed contract for 
thelr labor; nor dld those who remalned, nor did those who deslred to enter 
the mill to work for the plaintiff, hâve such contracts. AU were working, or 
proposed to work, for dally or weekly wages, and mlght quit or work at will, 
and might be so discharged. The two Wire Drawers' Unions made défend- 
ants are not shown to hâve been otherwlsa engaged than by lending Uieir 

1 In the case of Lyons v. WUklns, the Engllsh court ol appeal rendered, on Decemher 20, 
1898, a décision which is dlrectly in Une wlth the décision ol .ludge Hamniond. It was held tliat 
an Injunetion would be granted to restraln persons Irom watching or hesettlng the worlis or 
place o( business of an employer, or person working for hlm, for the purpose of persuadlng or 
otherwlse preventlng persons from working for blm, or for any other purpose, except merely to 
obtaln or communicate information. — [Ed. 
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sanction and co-operation to the larger movement, embracing many opera- 
tlves who were not members of the union. The plan adopted was to organ- 
Ize for the movexnent the whole body of wlre drawers employed In the mlU, 
uniomsts and nonunionists, by assembling them in mass meeting. The strlke 
having been set on foot by such a meeting, it was continued by holding almost 
daily a mass meeting at a certain hall near by, which meetings hâve contin- 
ued from the beginning of the strilîe, about the Ist of August last, until the 
présent time. The proof does not disclose with any détail the organized plan 
of campaign adopted by thèse meetings, but it does appear that Gillette and 
the other leaders, one or more, were always on hand, as leaders, if occasion re- 
qulred; and the important feature of their plan was to patrol or picket the 
plaintiffi's mill, not at any time by going on the premises, but around and near 
to them, and especially on ail the streets and other approaches to tbem, more or 
less remote, but always near enough to intercept ail wire drawers going to the 
mill to engage In work; and this picket or patrol was kept up day and night, 
eontinuously, but not always to the same exteat, either as to their location, 
the number on duty, or the vigilance employed. The plaintiffs contend, 
and their affldavits tend to prove it, that the purpose of this patrol was to 
forcibly prevent. If force were neeessary, ail persons willing to go to work in 
the mill from enterlng it for tbat purpose; while the défendants contend, and 
their affldavits tend to prove it, that the only purpose was to meet thèse 
men, and "by argument and persuasion induce them not to take the strikers' 
Jobs, but to Joln the strikers, by abstention from work, at least, until ail 
could go to work on the advaneed scale proposed by the strikers." Mostly, 
the affldavits only express the opinions of the affiants that the conduct com- 
plained of by the plaintiiï's affldavits amounted only to "argument" or "per- 
suasion." They do establish, undoubtedly, that the strikers did intend to 
use peaceful argument in furtherance of their désire to prevent the outsiders 
from going to work in the mill; and they deny that any violence was used, 
except such as was provoked by aggressive action on the part of the "strlke 
breakers,"— words which will be borrowed from the mouths of the défend- 
ants and their counsel, and used hère to designate ail who insisted on going 
into the mill to work. And it is the belief of the defending affiants that this 
aggression by the strlke breakers was instigated and organized by the plain- 
tifC for the purpose of breaking the strike by violence, or to bring about a con- 
dition which would justify this application for an injunction, and that it was 
the preliminary fabrication of évidence to that end. It Is not denied that 
confliot, turbulence, and violence hâve occurred on several occasions in the 
streets near the mill, especially on August 28th, September 5th, 12th, 19th, 
20th, and 21st, and October 5th and 6th; but the affiants for défendants 
swear that in every Instance this was provoked by the strike breakers, and 
not brought on by the strikers. The affldavits of the plaintiff put the blâme 
on the strikers. The most formidable of thèse conflicts was that of Septem- 
ber 19th, which had some spécial features, but otherwise may be taken as 
in some degree representing the others, so far, at least, as it indicates the 
défendants' plan for maintaining their strike, and confessedly is the one 
wherein the aggression of the plalntlff's strike breakers most decidedly ap- 
pears, and most opprobriously, in the view of the défendants and their counsel. 
There is in the city of Oleveland a settlement of Pôles, called the "Polack 
Settlement," wherein résides a Catholic priest, now out of harmony with his 
former church, said by défendants to bave been excommunieated; but this 
is denied by him. There also résides there one Paulowski, seemingly a very 
determined and belligerent person. The priest bas an independent congré- 
gation of his own, and it is testifîed that about 40 of them are wire drawers 
formerly employed in the plaintiff 's mill; there are also in the congrégation 
or settlement other wire drawers, — among them, Paulowski,— who had worked 
for plaintiff, but were not so employed at the time or immediately before 
the strike. Paulowski is denounced by the défendants' affldavits and by 
their counsel as a "professional strike brealcer"; that is, one who for hire 
will head a gang of men proposing to work, and lead them in assaults upon 
the strikers to clear the way to the faetories, or a gang of "toughs" pre- 
tending to want work,— it being immaterial to this soldier of fortune, so he 
be paid for the enterprise. The proof does not substantiate this character for 
the man. He dénies it, and swears that he really wlshed to go to work, 
90 F.-S9 
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taïlng'.adTabtàge of thls openlng, as did hls nelghbors and companioas, who 
ueeded the wages to be earned. He made seyeral otlier attempts to reaeh 
themlîl, and with tnueh smàller groups than l^ere engaged In the events of 
the 19th of September. The chlef manager of the plaintiff company, some 
of the supertntendents and foremen, vlsited this settlement, had conférences 
wlth tiié' priest; Paulowskl, and others, with the gênerai resuit, not denied, 
that an arrangement was made whereby the priest advised hls parishioners 
to avail theiûselves of the offered opportunity to go to work in this wlre mlU. 
Some 50 of them addressed a pétition to the mayor, announclng the désire 
to go to work, àsserting their need of the wages, and asking for police pro- 
tection in reachlng the miU against the antlcipated obstruction of the streets 
by the Btrikers. The priest and othèrS wlth him also called on the super- 
Intendent of police, showed him the pétition and affldavits of assaults that 
had been made, and requested police protection. The superintendent told 
them that he got his orders from the mayor, and advised that he be seen. 
They presented the pétition and affldavits to the mayor, who told them he 
would look the matter over, and see thàt the protection should be there. They 
then advised him that they would make an attempt to go to work on the f ol- 
lowing Monday, the 19th. On that morning about 15 of the Polacks, in Com- 
pany with Paulowski, attempted to go to the mill, but were met as they 
approached on the streets by a body of strikers, assemblée by signais or pre- 
concerted arrangement, variously estimated at 50, 70, and 100, or more. A 
flght ensued. There was only one policeman présent, on the regular beat, 
though there is proof that three others were there in citlzens' clothes, which 
is, however, denied, aad the fact Is not cle'arly established. The respective 
affldavits seek to blâme the other Slde for beginnlng this combat. One of 
the strike breakers, who was An employé trying to go to his work, was ar- 
rested, but there was no other arrest. The strikers prevailed, and the Po- 
lacks did not reach the mill. ^ Immediately after thls disturbance one of the 
attorneys and the manager of the plaititifE's company called on the mayor, 
and again demanded police protection. They subsequently addressed to him a 
letter, advising him of the situation, and Informed him that on the next day 
another attempt would be made by a body of men seeking employment, and 
again demanded proper police protection. To tliis the mayor made a some- 
what diplomatie reply, denylng that there was any occasion for police inter- 
férence, suggesting that a meeting be had between the parties to adjust the 
difflcultles, and expressing his belief that, if the plaintifC were willing to do 
"the right thing," the whole question migbt be easlly settled. On the next 
day, September 21st, a similar body of men, under the leadership of Baackes, 
the gênerai manager, and Neyi the superintendent, of plalntlfï's mill, at- 
tempted to reach the mill, and were again obstructed by a large body of strik- 
ers, quite 200 strong, under oné Kuss, as their leader, whereupon "a scuffle 
ensued," and the strikers again succeeded in preventing the men from 
going to work. The plaintiffi's affldavits complain of the perf unctory and in- 
efficient action of the single policeman on his regular beat to help them 
through, but It is explalned on the other side that he did ail that the occa- 
sion demanded, as there was no violent flghting, requiring arrests. The minor 
disturbances, taken together with thèse and the other proof, show that the 
plan of opérations constantly employed by the strikers was to meet every 
body of wire drawers, every group, or any single man, with their plckets or 
patrois, and if necessary with a larger body, always available by signal or 
otherwise from the large number of strikers assembled at convenient places 
adjacent, and thus to argue with and persuade them, according to their story, 
or to obstruct and force them away from the mill, according to the story of 
the plaintifC; and that thls has been kept up since the strike was inaugura ted, 
for more than two months. Bxeept a disputed occurrence with one Willman, 
desorlbed in ClifC's affldavlt, introduced as counter to that of Wiliman, there 
is no instance authenticated by affldavit of any strike breaker or other wire 
drawer being let Into the mill by the strikers' standing aside and allowing him 
to enter for the purpose of going to work after the argument or pleading 
with him had failed. This was not a gênerai strike of ail the operatives in 
the mill, but only of those in the wlre-drawing department; and those not in 
that department, or frishlng to work elsewhere in the mill, came to and went 
from the mill without interruption of any kind. This statement requires 
modification, to the extent that Gillette, and perhaps others, testify that 
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within tlie last ■week preeeding the hearing of this application there had been 
some relaxation of vigilance, and some wire drawers hâve gone into the mill 
to work without any attempt to dissuade them. It is in proof that the plain- 
tiiïs hâve maintained inside the mill some 50, more or less, of workmen, 
who eat and lodge there, for fear, as they swear, of bodlly injury, or suc- 
cessful résistance to their re-entry, if they go ont Again, the aflldavlts of 
défense assert that this is unnecessary, and only a schéma of plaintiffs to 
fabricate a condition favorable as évidence to this application for an injunc- 
tion. It is also shown by the proof that, by stealth of one kind and another, 
workmen enter the mill, either by evading the piekets, or sometimes by cir- 
cumventing them after an attempted obstruction, as in the case of those who 
swear that after being driven away they reached an entrance In a closed car- 
riage. If it can be at ail material for a,ny purpose, it may be stated hère 
that, when the strike commenced, of the 230 wire operatives there were 121 
Gennans, 42 Pôles, 19 Americans, 10 Swedes, 9 Irishmen, 4 Engllshmen, 3 
Bohemians, 3 Armenians, 2 Hungarians, 1 French-American, 1 English-Amer- 
ican, 1 Irish-American, and 1 Eussian. Since the movement commenced there 
liave been and are employed 25 Germans, 28 Pôles, 5 Turks, 2 Engllshmen, 13 
Armenians, 2 Welshmen, and 2 Bohemians,— a total of 77. It appears that 
the plaintiffs persistently hâve refused to recognize the unions, their offlcers 
or committees, in conférence or otherwise, to discuss the scale of wages ten- 
dered on either side, but hâve expressed a willingness to confer with the 
men themselves on that subject. 

The police offieers testify, as do other witnesses cross-examined, that this 
is the "most orderly strike" ever known to Cleveland, though plaintiff's wit- 
nesses disagree about that. Thèse offlcers, also including the sherifl: and the 
mayor, by affidavit and orally, swear that they are. and ever hâve been, 
ready, wlUing, and able to perform their duties, respectlvely, in preserving 
and protecting the public peace ajid rights of property. The sheriff says that 
no application has ever been made to him by the plaintlff, nor has he been no- 
tifled of any breach, or threatened breach, of the peace. The mayor says that 
he has fully investigated the complaints made to him, and is thoroughly satis- 
tied that there was ne ver any occasion for his interférence; that there existed 
no case of riot or like emergency; that there was no body of men around, or in 
the vicinity, acting together with intent to commit a felony, or to offer violence 
to any person or property, or by force and violence to break or resist the laws 
of the State; that there was never any reasonable appréhension that any 
breaches of the peace would be committed by the former employés of the 
plaintlff; and that in his bellef a force of police was wanted by the plaintiff 
to intimidate "persons rightfuUy upon the street," and who were committing 
no breach of the peace, or intending to do so. It is also in proof that the 
mayor told the plaintiffs when they applied to him that "they should apply 
for an injunction." The two chief offieers of the police testifled orally that 
there never has been a condition which should deter a "determined" or "cour- 
ageous" man from making his way to the mill, if he wanted to work. It was 
asked, in cross-examination of the plaintiff's offlcers engaged in thèse occur- 
rences, why they did not take the men they wished to convey into the mlU by 
boats on the lake, or in cars on the railroad, instead of through the streets; 
and the answer was that they had the right to use the streets for that purpose, 
as one of the ordinary and customary uses of streets leading to their mill. 
The attention of the court was called to section 3096 of the Kevised Statutes 
of Ohio, authorizing the governor, the sheriff, the mayor, or any judge of a 
State or of the United States, to summon the militia to act in aid of the civil 
authorities in suppressing any tumult, riot, mob, or any body of men acting 
together with intent to commit a felony, or to do or offer violence to person 
or property, or by force or violence to break or resist the laws of the state, 
or when there is any appréhension thereof. This bill was filed, alleging the 
faets in too gênerai, but sufficient, terms, perhaps, and that the défendants 
hâve conspired together to wrongfully injure the plaintiffs' business and 
property, by illegally molesting and obstructing them in supplying the places 
of the strikers with other laborers who were anxious to be employed, and 
were willing to accept the wages offered them. but who were Intimidated by 
the défendants, and not allowed to enter the mill for that purpose. It prays 
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an injunctlon against thèse alleged trespassers upon their right to contract 
wltli others than the strikers for the labor necessary to earry on thelr busi- 
ness. The case is now heard upon an application for a preliminary Injunctioni. 

Squire, Sanders & Dempsey, for complainant. 
Arnold Green and M. A. Foran, for défendants. 

HAMMOND, J. The foregoing is a sufflcient and fair summary 
of the facts established by the proof. The court is not now en- 
gaged, as a criminal or police court, in trying offenders for assaults 
and battery, nor for engaging in tumults, riots, or mob violence, 
wherefore much of the testimony on both sides is quite irrelevant 
and inappropriate to this inquiry. It is not one of the présent du- 
ties of the court to locate the blâme for the occurrences which hâve 
been detailed in the afiBdavits and by the witnesses; and, indeed, 
either side may be blameworthy, or both, and that fact should not 
affect the question to be now decided; neither is the court properly 
concerned at this time about the rightfulness or wrongfulness of 
the strike, in relation to the causes which brought it about; and 
therefore the foregoing statement of facts does not at ail deal with 
the détails of the transactions and occurrences so voluminously set 
out in the proof. The only question is, does this proof, as a whole, 
justify a reasonable appréhension on the part of the plaintiffs that 
the défendants, in maintaining their strike, will illegally disturb 
their business and injure it by unlawful acts of violence and intim- 
idation of outside laborers — "scabs," if you please — willing to work 
for the plaintiffs at the wages which they offer? Even "scabs" and 
those who employ "scabs" in time of a strike hâve rights which 
the strikers are bound by the law to respect. The most important 
of thèse rights is an unobstructed access to the place where the 
work is to be done, over the streets and highways by which it is 
to be approached. Nor is this freedom of access at ail inconsistent 
with any right the strikers hâve to use the same streets and high- 
ways for the lawful conduct and maintenance of their strike Iby 
intercepting any one going to work in their place for the purpose 
of peaceful entreaty or argument against supplanting them. One 
authenticated instance in this proof where the strikers, meeting a 
single "scab," or a group of them, or an organized body of them, had 
stood aside, opened up the street, and allowed him or them to pass 
to the mill without more ado, after the entreaty or argument had 
failed to convince, would be worth more, as a matter of évidence 
showing the good faith of the strikers in their assertion that they 
were on the street only for an opportunity of entreaty and argument, 
than ail the affldavits filed in this case. If the strikers, after their 
victory over Paulowski and his body of "strike breakers," had only 
lined themselves on each side of the street, and permitted them to 
go to work at the mill, that would hâve been conclusive évidence 
of their honesty and good intentions in the matter of conflning their 
opérations to entreaty and argument. So, of the struggle on the 
next day but one, when the ofBcers of the plaintiff company led 
the "strike breakers," and of ail the other occasions when workmen 
attempted to go to the mill notwithstanding the entreaty and argu- 
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ment which had been presented to them. That was precisely what 
the men wishing to go to the mill had a right to do after they had 
lingered or been detained long enougli to receive the argument and 
entreaty of the strikers not to supplant them, that was precisely 
what the plaintiffs had a right to demand, and that right is guar- 
antied to them by the law of every free country where the right to 
worlv as one pleases, and to contract for labor as one chooses, is 
protected by law. It is the right not so much of property as of 
that liberty which every man enjoys in this country as his birthright; 
which is not conflned to political rights alone, but extends as well to 
Personal activities in and about one's daily business, be he laborer or 
capitalist; it is this right which lies at the foundation of the strikers' 
own freedom when they would work or refuse to work on any terms 
but their own; it is a right the striker lawfully cannot deny to the 
"scab," — the right to pass freely through the streets and highways to 
his work. In this country this right to contract in business is a 
constitutional freedom, which not even state législatures can im- 
pair; and certainly not strike organizations, for surely they cannot 
lawfully do what the législature mav not. Allgeyer v. Louisiana, 
165 U. g. 578, 589, 590, 17 Sup. Ct. 427. 

It was frequently urged in argument that the strikers hâve a 
right to be on the streets; and so they hâve, so long as they do not 
trespass on the right of others to use them. The right of the use 
of streets by any one is a qualifled right. The owner of a house, 
be it dwelling house, store house, or mill house, has a distinct 
right of property in the streets adjacent thereto, and used as ap- 
proaches to it. It is the right of access, — free and uninterrupted 
ingress and egress. Any one who uses the streets must use them 
subject to this right of the householder; and there is not a particle 
of différence in respect of this between a dwelling house and a 
mill house or large factory employing large bodies of men, who 
always go to the poils and vote at élections, and sometimes go ont 
on a strike. Nor is the freedom of contract and right of access 
through the streets to one's work at ail affected by assumed pe- 
culiarities of conditions attending the struggles of men in the 
économie conflicts between laborers and capitalists, nor by any 
considérations of public policy in respect of thèse conflicts. In one 
of the great cases to be cited presently, what was said by an English 
judge is quite pertinent to this matter of strikes and boycotts, 
and interfering between employer and employé, namely, that publie 
policy is "an unruly horse, and, when once a judge is astride it, 
he may be carried "far away from sound law." If any one violate 
the right of the householder to the streets that are appurtenant to 
his property, as a part of it, by impairing his ingress and egress, he 
has a civil action, and he may also abate it by injunction in equity 
as a private nuisance. In re Debs, 158 U. S. 564, 587, 15 Sup. Ct. 900; 
Grifflng v. Gibb, 2 Black, 519; Kailroad Co. v. Ward, Id. 485; Hart v 
Buckner, 5 C. C. A. 1, 54 Fed. 925; Story, Eq. Jur. (13th Ed.) §§ 
920-924, and note a; 924a-927, and note 2, citing cases, 928. 929; 
DanJdl, Ch. Prac. (5th Ed.) 1635-1G39, and notes 3, 4; Cooley, Torts 
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(2d Ed.) 732-736, and note 7, citing cases, 737, and note 2. It i8 
just as much a nuisance to block up the street and impair the right 
by the continuai présence of bodies of men, great or small, who ob- 
struct the ingress and egress, as it would be to build barricades and 
embankments in the street. In re Debs, supra. There can be 
no déniai of this ; and, when the blockading is done for the especial 
purpose of impairing the ingress to a particular house, it is directly 
a nuisance, which may be abated by injunction, if necessary. Id. 
This is sound law, from which no unruly horse of public policy 
should carry a judge any distance at ail, no matter how ably it is 
urged upon him by learned and éloquent counsel pleading for the 
rights of labor as against capital, corporations, and despised foreign- 
ers, who organize "scabs" to resist the strikers in favor of odious 
trusts. 

The défense that the plaintifE is a trust was sufftciently dis- 
posed of at the hearing by the statement that it cannot thus be 
made,— collaterally. If ousted by a judicial decree declaring it a 
trust, at the suit of the attorney gênerai, then possibly it might be 
pleaded, but not now and hère. Moreover, if it be a trust, it 
should be none the less odious when it yields to the laborers, and 
pays the wages they demand, or employs them before the strike 
begins, than when the strike is fully under way. Nor should it be 
any more odious because of the strike. 

The whole fallacy of the défense against this bill and the proof 
offered to sustain it lies in a convenient misapprehension or a neces- 
sary misunderstanding of the character of that force or violence 
which ail agrée is not permitted in the conduct of a strike. It seems 
to be the idea of the défendants that it consists entirely of physical 
battery and assaults, and that if thèse appear in the proof, and they 
can be justified as they might be on a criminal indictment or in a police 
court, liât ends the objection, and the justified assaults and batteries 
will not support an injunction. The truth is that the most potential 
and unlawful force or violence may exist without lifting a flnger 
against any man, or uttering a word of threat against him. The very 
plan of campaign adopted hère was the most substantial exhibition of 
force, by always keeping near the mill large bodies of men, massed 
and controUed by the leaders, so as to be used for obstruction if re- 
quired. A willing wire worker, but a timid man, would be deterred 
by the mère knowledge of that fact from going to the mill when he 
desired to go, or had agreed to go, or, being already at work, feared to 
return through the streets where the men were congregated, or, having 
started, would turn back, fearing the trouble that might come of the 
attempt. Such a force would be violence, within the prohibition of 
the law ; and its exhibition should be enjoined, as violating the prop- 
erty rights of the plaintiffs in the streets, their liberty of contracting 
for substituted labor, and the liberty of the substitutes to work if 
they wished to accept the lowered wages, and to pass through the 
streets to their work. 

It only remains to cite the cases which establish this protection for 
the plaintiffs and their substituted laborers beyond ail controversy. 
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But I wish to say particularly that tMs case ia undeniably, in my 
judgment, supported most substantially by the dissenting opiniona 
of Mr. Chief Justice Field and of Mr. Justice Holmes in the Mas- 
sachusetts case, which were so earnestly relied on in the argu- 
ment for the défendants; and I should think it would come with- 
in the most récent opinion of Judge Valliant in the Missouri case, 
a note of which was read, with commendation by counsel, from the 
Albany Law Journal. But the Debs Case, by the suprême court of 
the United States, is all-sufiQcient for every court. It settles every 
suggested défense against the défendants, and the writ of injunc- 
tion approved in that case could be adopted almost Verbatim in this, 
mutatis mutandis. In re Debs, 158 U. S. 564, 15 Sup. Ct. 900; Id., 
64 Fed. 724; U. S. v. Kane, 23 Fed. 748; Casey v. Typographical 
Union, 45 Fed. 135; Cœur D'Alêne Consolidated & Mining Co. v. 
Miners' Union of Wardner, 51 Fed. 260; Toledo, A. A. & N. M. Ry. 
Go. V. Pennsylvania Co., 54 Fed. 730, 746; U. S. v. Workingmen's 
Amalgamated Council of New Orléans, 54 Fed. 994; Blindell v. 
Hagan, 54 Fed. 40; Id., 6 0. C. A. 86, 56 Fed. 696; Farmers' Loan 
& Trust Co. V. Northern Pac. R. Co., 60 Fed. 803; Thomas v. Railway 
Co., 62 Fed. 804; Arthur v. Oakes, 11 C. C. A. 209, 63 Fed. 310; U 
S. V. Elliott, 64 Fed. 27; Ex parte Lennon, 12 C. C. A. 134, 64 Fed 
320; U. S. V. Agler, 62 Fed. 824; Oxley Stave Co. v. Coopers' In 
ternational Union of North America, 72 Fed. 695; Id, 28 C. C. A. 99 
83 Fed. 912; Elder t. Whitesides, 72 Fed. 724; Wire Co. v. Murray 
80 Fed. 811; Mackall t. Ratchford, 82 Fed. 41; Railway Co. v. Mo 
Connell, 82 Fed. 65, and note, page 87; Moores v. Bricklayers' Union 
23 Wkly. Law Bul. 48; Vegelahn t. Guntner (Mass.) 44 N. E. 1077 
Sherry v. Perkins, 147 Mass. 212, 17 N. E. 307; Murdock v. Walker 
152 Pa. St. 595, 25 Atl. 492; China Co. v. Brown, 164 Pa. St. 449. 
30 Atl. 261; Crump's Case, 84 Va. 927, 6 S. E. 620; Barr v. Council 
53 N. J. Eq. 101, 30 AtL 881; State v. Stewart, 59 Vt. 273, 9 Atl, 
559; People v. Wilzig, 4 N. Y. Cr. R. 403; Cogley, Strikes, 256; Reyn 
olds V. Everett, 144 N. Y. 189, 39 N. E. 72; Curran v. Galen, 152 
N. Y. 33, 46 N. E. 297; Shoe Co. v. Saxly, 131 Mo. 212, 32 S. W. 
1106; Marks v. Paft, 58 Alb. Law J. 112, note; Steamship Co. v. 
McGregor [1892] App. Cas. 25; Allen v. Flood [1898] App. Cas. 1. 

Very much was said in argument about the Turks, Armenians, 
and Polacks employed as substituted workmen by the plaintiff, but 
the facts show that it has little foundation in fact, and should bave 
not the slightest influence on this question, if it were true. There 
is no distinction in this country in the légal rights of classes, based 
on race or nationality, and ail stand upon an equal footing in thia 
respect. Foreigners are no longer treated as outlaws or barbarians 
by any civilized nation, and, if racial distinctions were to be con- 
sidered in this case, there is a very beggarly show of Amerieans or 
Anglo-Saxons; and both the strikers and the strike breakers are a 
rather conglomerate aggregatlon of many races, except the negroes, 
who are conspicuous by their absence. 

The court called on counsel to submit a carefully prepared order for 
injunction, to enable it to see what is asked by the prayer of the bill, 
which is in rather too gênerai language, perhaps. The draft sub- 
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mitted is satisfactory, and the injunction will be granted. Ordered 
accordinglj. 

Mr. Green: I suppose it is limited to tliose against whom tliere 
is some evidenca 

The Court: No. That is disposed of entirely in the opinion that 
bas just been filed on overruling jour motion to dismiss as to those 
parties. I bave not read in your hearing that opinion, but it treats 
fully of tliat subject; and there will be no dismissal as to those parties, 
and no attention paid to the question of service. 

Mr. Green: I wish to say this: There are comparatively few of 
thèse défendants that are members of the union, and as to a large 
number of those persons there was no mention whatever in the évi- 
dence. 

The Court: In the suprême court of the United States — in the case 
of Ex parte Lennon, 54 Fed. 746, decided by Judge Eicks, and which 
afterwards vcent to the court of appeals and was there aflarmed (12 
0. C. A. 134, 64 Fed. 320), and then to the suprême court, where it 
was again afflrmed (17 Sup. Ct 658) — an injunction was held binding 
against a man who never was a party to the suit, and upon whom 
no service of process was ever made. 

Mr. Green: That was in a contempt proceeding. 

The Court: That is a test of it. 

Mr. Green: I mean, against the men who answered separately and 
individually, that had nothing to do with it, and against whom there 
is no évidence, — ^I ask, will there be an injunction? 

The Court: It will run against ail parties to this suit, and ail 
other parties who are liable to aid and abet them, according to the 
everyday practice. 

Mr. Green: I wish an exception entered in behalf of each one of 
the défendants separately; and I ask the co.urt, and I understand it 
has, a separate ônding of facts from its conclusion of law. 

The Court: It is not technically a flnding of facts. It is a sum- 
mary of the facts as the court views the testimony. 

Mr. Green: Under our practice in the state courts — 

The Court: That has nothing to do with the fédéral court. The 
practice in Ohio and the practice statutes of Ohio hâve no application 
in fédéral courts of equity. 

Mr. Green: If I prépare a flnding of facts, can I obviate the ne- 
cessity of carrying up ail thèse affîdavits? 

The Court: I could not do that. I am foUowing the strict, tech- 
nical practice of a court of equity in this proceeding; and I am sorry 
that I hâve not read from the bench the other opinion, as counsel then 
would be better informed as to the views of the court upon the ques- 
tion now submitted, — the opinion upon the application to vacate the 
service upon thèse parties. 

Mr. Green: As I recoUect the prayer offered by the other side, it 
does not reserve to the men the right to be upon the streets there, or 
go upon the street. I think there was a réservation — 

The Court: When Mr. Green flrst arose, I was about to say that T 
hâve carefully considered the suggestion that he made in the brief 
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in that behalf, and the emendation suggested for this order; but 
I came to the conclusion that it was wise not to insert it, for the reason 
that any ignorant men who are to be dealt with by this process in 
the further progress of this cause might misunderstand such a réserva- 
tion. The opinion of the court is clear enough in recognizing any 
rightful présence of the strikers on the streets, and it does not re- 
quire any réservation to protect it. If any one in the further progress 
of this case should be chargea with a breach of this injunction, if his 
présence on the street be rightful and not in violation of the rights of 
the plaintiffs or of the substituted vForkmen, there could be no judg- 
ment against him on a proceeding for contempt; so the question, 
technically, only arises then. Therefore the application to add vs'hat 
Mr. Green has suggested is not granted, and the order will be entered 
as it has been drawn by counsel for the plaintiffs. I think that is a 
very carefully drawn order, and that it meets the exigencies of the 
situation. 

Mr. Foran: I understand the court in his opinion reserves the 
right to any man, irrespective of this opinion, to talk to another 
man upon the street anywhere in a peaceable and quiet manner. 

The Court: Yes, of course. If the opinion is understood, the 
court distinctly announced that. The constitution of the United 
States protects him in that. The only question hère is as to the 
form of the o?der, and I think this, as I said before, is carefully 
drawn, and does not trench upon that right, and it will be entered 
as it has been drawn. 

The court thereupon directed the f ollowing order to be entered : 

The American Steel & Wire Company, Complainant, v. Wire Draw- 
ers' & Die Makers' Union No. 1, of Cleveland, Ohio, 
Walter Gillette, et al., Défendants. 

Order. 

No. 5,812. 

This cause came on for hearing upon the bill of complaint, and 
oomplainant's application for a temporary injunction, upon the an- 
Bwers of certain of the défendants, and affidavits filed on behalf of 
complainant and défendants, and the testimony by way of cross- 
examination of certain of the witnesses in open court; and the court, 
being fully advised in the premises, flnds that the complainant is 
entitled to a temporary injunction as follows: 

It is hereby ordered, adjudged, and decreed that the Wire Draw- 
ers' & Die Makers' Union No. 1, of Cleveland, Ohio, Walter Gillette, 
its président, and Wire Drawers' & Die Makers' Union No. 3, of 
Cleveland, Ohio, Pred Walker, its président, and the offlcers and 
members of said unions, and each and ail of the other défendants 
named in the complainant's bill, and any and ail other persons asso- 
ciated with them in committing the acts and grievances complained 
of in said bill, be, and they are hereby, ordered and commanded to 
desist and refrain from in any manner interfering with, hindering, 
obstructing, or stopping any of the business of the complainant, 
the American Steel & Wire Company, or its agents, servants, or em- 
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ployés, in the opération of its said American Mill, or its other mills 
in the city of Cleveland, county of Cuyahoga and state of Ohio, or 
elsewhere ; and f rom entering upon the grounds or premises of the 
complainant for the purpose of interfering witb, hindering, or ob- 
structing its business in any form or manner; and from compelling 
or inducing, or attempting to compel or induce^ by threats, intimi- 
dation, persuasion, force, or violence, any of the employés of the 
American Steel & Wire Company to refuse or fail to perform their 
duties as su eh employés; and from compelling or inducing, or at- 
tempting to compel op induce, by threats, intimidation, force, or vio- 
lence, any of the employés of complainant to leave the service of 
complainant; and from preventing or attempting to prevent any 
person or persons, by threats, intimidation, force, or violence, from 
entering the service of complainant, the American Steel & Wire 
Company; and from doing any a,ct whatever in furtherance of 
any conspiracy or combination to restrain either the American 
Steel & Wire Company or its ofiScers or employés in the free and 
unhjndered control of the business of the American Steel & Wire 
Company; and from ordering, directing, aiding, assisting, or abet- 
ting, in any manner whatever, any person or persons to commit 
any or either of the acts aforesaid. And the said défendants, and 
each and ail of them, are forbidden and restrained from congregat- 
ing at or near the premises of the said American Mil], or other mills 
of the American Steel & Wire Company in said city of Cleveland, 
for the purpose of intimidating its employés or coercing said em- 
ployés, or preventing them from rendering their service to said com- 
pany; and from inducing or coercing by threats said employés 
to leave the employment of the American Steel & Wire Company; 
and from in any manner interfering with the American Steel & 
Wire Company in carrying on its business in its usual and ordinary 
way; and from in any manner interfering with or molesting any 
person or persons who may be employed or seeking employment by 
the American Steel & Wire Company in the opération of its said 
American Mill and other mills. And the said défendants, and each 
and ail of them, are hereby restrained and forbidden, either singly 
or in combination with others, from collecting in and about the 
approaches to said complainant's American Mill or other mills for 
the purpose of picketing or patrolling or guarding the streets, ave- 
nues, gâtes, and approaches to the property of the American Steel 
& Wire Company for the purpose of intimidating, threatening, or 
coercing any of the employés of complainant, or any person seek- 
ing the employment of complainant; and from interfering with the 
employés of said company in going to and from their daily work 
at the mill of complainant. And défendants, and each and ail of 
them, are enjoined and restrained from going, either singly or 
collectively, to the homes of complainant's employés, or any of 
them, for the purpose of intimidating or coercing any or ail of them 
to leave the employment of the complainant or from entering com- 
plainant's employment, and, as well, from intimidating or threat- 
ening in any manner the wives and familles of said employés at 
their said homes. 
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And it 18 further ordered that the aforesaid injunction and writ 
of injunction shall be in force and binding upon each of the said 
défendants and ail of tbem so named in said bill from and after 
service upon them severally of a copy of this order by delivering 
to them severally a copy of this order, or by reading the same to 
them; and shall be binding upon each and every member of said 
Wire Drawers' & Die Makers' Union No. 1, of Cleveland, Ohio, 
and Wire Drawers' & Die Makers' Union No. 3, of Cleveland, Ohio, 
from the time of notice or service of a copy of this order upon the 
said Walter Gillette and Fred Walker, and other members of said 
unions, parties défendant herein; and shall be binding upon said 
défendants whose names are alleged to be unknown from and after 
the service of a copy of this order upon them, respectively, by read- 
ing of the same to them, or by publication thereof by posting or 
printing; and shall be binding upon the said défendants and ail 
other persons whatsoever who are not named herein from and after 
the time when they severally hâve knowledge of the entry of this 
order and the existence of this injunction. This order to continue in 
effect until the further order of this court, and upon said complain- 
ant's entering into bond, in the sum of |2,500, conditioned for the 
payment of costs and moneys adjudged against them in case thia 
injunction shall be dissolved. 

And thereupon came said défendants by their counsel, and in 
open court gave notice of their intention to appeal this cause, and 
thè court does allow said appeal upon the flling of an appeal bond 
in the sum of |1,000. 

The réservation proposed by Mr. Green and refused by the court 
in the f oregoing proceedings is as f ollows : 

But it is no part of this order that any of the défendants shall 
be restrained or enjoined from inducing, persuading, or advising 
others, by peaceable means, and without threats, force, or intimi- 
dation, from leaving complainant's employment, or from entering 
into the employment of complainant. 

Addendum. 

HAMMOND, J. When the foregoing opinion was prepared to 
be read and filed, I deemed it best to eut out a part of it which 
had dealt veith the éloquent appeal of counsel to avoid the possi- 
ble driving of workingmen to anarchy by repeated interférence of 
the courts with an économie struggle that it would be better to 
leave unrestrained, except by the ordinary processes of police pro- 
tection, in keeping down tumults, violence, or riot in the streets 
or elsewhere, or by criminal prosecution where the right of trial by 
jury might operate. The argument was based on a public policy to 
that end, more than on any déniai of the authority of the court, as 
established by the précédents, and it seemed to me to belong rather 
to the domain of législation than to that of judicial adjudication. 
Besides, it involved comments by the court upon the afiQdavits and 
oral proof of the police authorities, to the efifect that this had been 
"the most orderly of strikes," and that they had been always ready, 
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able, and willing to afford police protection whenever tHat wau 
required of them, by their own understanding of the conditions 
making it necessary to interfère. Inasmuch as it then seemed te. 
me that such commenta might be pretermitted, because the remedy 
in equity depended rather upon the fact of the efficiency of police 
protection than upon the state of mind of the police ofiScials con- 
cerning the necessity for it, that was done, although it was the 
foundation of the argument for noninterference by the court that 
ail essential restraint against violence could be found in the or- 
dinary protection of the police and criminal laws. Upon reflec- 
tion it now seems to me that it would hâve been better to bave 
responded to that appeal of counsel to be let alone by the courts 
by showing why it was an impossible judgment by any court to 
withhold its protection under the circumstances of this case, when 
it was plain that the ordinary remédies suggested by counsel as 
sufflcient were in fact inadéquate to protect the plaintiff's rights of 
liberty and property, and as long as the police ofiScials entertained the 
View of their duty in the premises which had been displayed by 
their affidavits. Therefore I hâve determined to reinsert that por 
tion of the opinion which was left out, as follows: 

It was suggested in argument that the courts should not inter- 
fère by injunction, but allow the employers and employed to main- 
tain the struggle until one or the other should yield, and then such 
conflicts would become so costly to both sides that each would.be 
willing to avoid strikes by adjustment. That would be a possi- 
ble économie resuit, and yet if the parties, or either of them, hâve 
occasion to resort to the courts, or choose to invoke their aid in 
protecting their respective rights, neither can be repelled, and the 
courts must act. As before stated, considérations of public policy 
cannot govern them in respect of that, or direct their judgment. 
The public policy of keeping the courts always open for the redress 
of trespasses on personal liberty or property rights is quite as 
important as the other, and of older date. Moreover, it appears by 
this proof that the police authorities do not equally protect the con- 
tending parties, or permit them to "flght it out on fair terms in 
equal battle," by keeping the streets open for the equal use of 
transit to and from the mill, as they might. Of course, every offl 
cial must décide his own responsibility, and regulate his action ac- 
cordingly; but the aifidavits of the mayor and the police officiais, 
and their oral testimony, show that they do not consider that to 
be their duty, but only that they are required to suppress riot or 
tumult or Personal violence by flghting. Indeed, the affidavit of 
the mayor is couched in almost the identical language of the stat- 
ute of Ohio, read in our hearing by counsel for the défendants, au- 
thorizing the state and municipal authorities, including the judges, 
state and fédéral, to call out the militia under such circumstances 
(Eev. St. Ohio, § 3096), which shows that in the opinion of the 
mayor the police duty of protection against obstructed streets by 
bodies of men is limited to occasions When they flght, and when 
there is the same condition as that described in the statute for calling 
out the militia. It is complained by the plaintifEs that no arrests 



JLMEKICAN STEEL & WIRE CO. V. WIRE DRAWERs', ETC., UNIONS. 621 

were made in this case of any but their men, when fighting actually 
occurred; but tliat is immaterial hère, since the riglit to an in- 
junction is not dépendent on any action or any failure to act by 
the police, as was decided in the Debs Case, to be hereafter cited. 
The director and superintendent of police take the same view of 
their duty as the mayor. While expressing, as the sheriff does, a 
willingness and ability to "take care of the strike," as it was ex- 
pressed by counsel, by ail necessary protection against violence, 
their notion of what coastitutes violence is shown by their testi- 
mony not to extend to any clearance of the streets from crowds 
constantly maintained there to block any approach to the mill by 
wire drawers desiring to go to work in place of the strikers. One 
or both of thèse oiHcials said there was never a condition existing 
when "a determined man" or "a courageous man" could not hâve 
made his way to the mill, if he desired to go; seemingly ignoring 
the timid or weak man needing their protection in that behalf; 
also ignoring the fact that protection mostly is needed by the 
timid, rather than the brave; and ignoring another fact, that the 
in jury to one's business caused by hostile crowds in the street ré- 
sulta more from the absence of those who stay away because of 
Buch crowds than from personal assault on those who are bold 
enough to encounter and contend with them for the right of pas 
sage through the streets. At ail events, it is admitted and showi. 
by the proof that the police hâve not kept the streets clear during 
ail thèse weeks. If that had been done, it is not impossible that 
there would hâve been no occasion for the mayor's advice to the 
plaintiffs, as it appears in this proof, that they should "apply foi- 
an injunction," when they applied to him for that police protection 
to which their lawyer who conducted the correspondence thought 
they were entitled, but as to which he and the mayor so widely 
differed that counsel for the défendants characterized it as a play 
of political finesse between the two, as well as a stratégie move on 
the part of the plaintiffs in préparation for this application for an 
injunction. The court is not concemed with this view of the proof, 
except so far as it bears upon the gênerai fact that the plaintiffs can- 
not reasonably expect police protection from such occurrences as 
are shown by this proof to hâve already taken place, and may there- 
fore be beld to hâve established a not unreasonable appréhension 
of their récurrence. And I may also now add that the suggestion 
that the plaintiffs should introduce their substituted workmen sur- 
reptitiously, by way of the lake or by way of the rail, shows con- 
clusively the misapprehension existing as to the right of the strik- 
ers on the street; as if it were a wrongful act to challenge their 
monopoly of the pubhc streets, and as if they enjoyed, under the 
circumstances, some peculiar privilège, that the plaintiffs should 
recognize by adopting the extraordinary methods of ingress and 
egress suggested. If counsel entertained this anomalous view of 
the situation and the relative obligations, presumably the strikers 
did also. 

NOTE. The form of tbe Injunction order, substantially, la that of the Debs 
Case, 158 U. S. 564, 15 Sup. Ct. 900, at page 5Î0 et geq., 158 U. S., and page 
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902, 15 Sup. et., Changea only to suit the particulars of th!s case. My in- 
formation always lias been tliat that order was prepared under the super- 
vision of the late attorney gênerai, Mr. Olney, or received his sanction, as 
certainly it has slnce received that of the suprême court. This was so stated 
by counsel when the Debs strlkers were enjoined in my own district. But 
whether that information was accurate or mistaken I hâve never known. 
The Word "persuasion," so much objected to by counsel for the défendants, 
is used only in one of the clauses of the order, and its absence f rom the 
others is signifleant of Its interprétation. It receives, also, a useful illumi- 
nation from the opinions In the great case of Allen v. Plood [1898] App. Cas. 
1, cited in the foregoing opinion, from the house of lords. In that case it 
was beld, especially by some of the judges, that the walking delegate, Allen, 
had donc nothing to Induce the shipyard people to discharge the plaintiffs 
from any then existing contract which he had persuaded them to break, since 
there was In fact no contract between them, each having a corrélative right 
to quit at wiU; or, Indeed, that he had done nothing to disturb the relations 
of employer and employé, except tp give the information, truthfully, upon 
which the employer acted in discharglng the men. But the Implied law of 
that case is that, if he had done either of those things otherwisè than he did, 
there would hâve been a cause of action. It would hâve been then "wrong- 
ful," and in that sensé legally "malicious." And. if a cause of action will lie, 
aa Injunction may be had whenever the équitable right also appears. 



BAYNE et al. v. BRBWER POTTEEY CO. et al. 

(Circuit Court, N. D. Ohio, W. D. December 21, 1898.) 

JuDiciAL Sale— Failukb to Completb Bid— Resalb at Ptjkchasbk's Risk— 
Notice. 

A purchaser of property at a judlcial sale, who fails to complète his bid, 
cannot be held for the différence between his bid and the priée reallzed 
on a second sale, nor for the costs of such resale, Unless he had notice 
that the second sale was to be made at his risk; and the fact that by his 
purchase he became a party to the record does not charge him with such 
notice, where there was no order that the sale should be so made. 

In this case an order of sale of the property of ttie Brewer Pottery 
Company was issued, and the property, when flrst offered, was bid 
off by Albert Brewer, one of the défendants, for the sum of |49,000. 
A deposit of |5,000 was made to secm-e the sale. The sale was con- 
flrmed, but the purchaser, Brewer, failing to complète his bid, the 
deposit of |5,000 was declared forfeited; and the sale was set aside, 
and a new sale was ordered, after Brewer had flled a written state- 
ment that he would not complète his bid. At a subséquent sale 
the property was bid ofE by Samuel B. Sneath, trustée, for |36,075; 
and a motion was filed by the receiver for an order to compel Brewer 
to pay into court, for the use of creditors, the sum of |7,925, the dif- 
férence between his bid and the amount of the second sale, after the 
deposit of |5,000 was credited thereon. 

Hoyt, Dustin & Kelley, for complainants. 

E. W. Tolerton and John K, Rohn, for Samuel B. Sneath, trustée. 

KICKS, District Judge. Very able and full briefs hâve been filed 
by counsel in this case. It was eminently proper that counsel should 
give the questions involved very careful considération, both because 
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they are questions not common to practice, and because of their im- 
portance to the parties concerned. 

It is conceded that the orders made by the court on the report of 
the master's proceedings under the flrst order of sale are a correct 
présentation of the facts in the case. The main question to détermine 
iiow is whether the purchaser was entitled to a notice that the sec- 
ond sale ordered was to be made at his rislc, and whether in fact such 
an order was made, and communicated to him. I thinlc it devolved 
upon the parties who Intended to hold the purchaser liable for any 
deficiency between the bid under the first order of sale, and the amount 
for which the property sold under the second order of sale, to see 
that such purchaser had positive notice that the said second sale was 
made at his risk, both as to the extra costs caused thereby, and as to 
the deficiency between the two bids. It is contended on the one part 
that such an order was not necessary, as the purchaser was a party to 
the suit. There is no doubt about the fact that the bid made the 
purchaser a party to the proceedings, and that thereafter he was clearly 
under the jurisdiction of the court. This would probably make it 
unnecessary that he should hâve any further notice of the proceedings 
than any other party to the suit, but, as the record does not show 
any order of the court that the second sale should be made at his risk, 
the fact that he was obligea to take notice of what was in the record 
does not meet the contention. The proceedings in court did not, as 
a matter of fact, show that the second sale was to be at the purchaser's 
risk. I think this was a mistake, and cannot be cured. See Stuart 
V. Gray, 127 U. S. 527, 8 Sup. Ot. 1279; Camden v. Mayhew, 129 U. S. 
73, 9 Sup, et. 246; 2 Daniell, Ch. Prac. (Last Ed.) p. *1282, note 2, 
and cases. We must concède the force of the contention that a pur- 
chaser is entitled to notice that the second sale of property, made be- 
cause of his failure to complète his bid at the first sale, is to be at his 
risk. With such notice, he can attend the sale, prepared to protect 
himself by such proceedings as he is advised are proper. Without 
such notice, he might be wholly indiffèrent as to the resuit of the 
second sale, because, not having been notifled that he had any risk 
in connection therewith, he might properly treat it as a matter in 
which he was not particularly concerned. I think the later authori- 
ties and practice sustain the proposition that, in order to hold him 
for a deficiency, he must hâve notice that the second sale was at his 
risk. 



KOHN V. McKINNON et al. 

(District Court, D. Alaska. October 24, 1898.) 

No. 672. 

PLEADINa. 

The objection that the complaint does not state facts sufflcient to constl- 
tute a cause of action is not waived by a failure to take the objection by 
demurrer. 
Administrators— Thbik Power oveb Real Estate of Décèdent. 

Executors and administrators hâve no power over the real estate of their 
decedents, except such as is conferred by statute or the will of the testator. 



624 90 FEDEHAIi REPORTEE. 

8. Same— Laws OB' Obbgon. 

The laws oî Oregon In force May 17, 1884, on thls sntiject, are the laws 
of thia district; and, under thèse, exeeutors and administrators are entitled 
to the possession of the real estate of thelr décédants for the purposes of 
administration only. 

4. EjECTMBNT. 

They cannot maintaln actions In ejectment to recover possession of real 
estate claimed to be the property of the deceased. 

5. Stabb Decisis. 

Whlle the doctrine of stare declsls Is not absolutely applled to décisions 
of the suprême court of Oregon on the questions at Issue, yet, the laws of 
that state havlng been extended to Alaska, It must be presumed that the 
congress was familiar wlth the construction put upon the statutes of that 
State by Its hlghest court, and the décisions of that court should therefore 
hâve great weight wlth thls court 
(Syllabus by the Court.) 

This was an action in ejectment brought by plaintiflf, as administra- 
tor, against the défendants, to recover the possession of certain real 
estate claimed to be the property of the deceased. 

M. J. Cochran, Charles D. Bâtes, and K. M. Jackson, for plaintiff. 
A. G. McBride and C, H. Sundmacher, for défendants. 

JOHNSON, District Judge. On the 17th day of June, 1898, the 
plaintifE commenced an ordinary action in ejectment against Duncan 
McKinnon and 11 other persons named as défendants. The prem- 
ises sought to be recovered are described as certain lots or parcels of 
land situate in the town of Ft. Wrangel, Alaska. To the complaint 
no demnrrer was flled, but the défendants made answer, some of them 
denying the allégations of the complaint, and setting up title to the 
premises in themselves, while others pleaded that they only claimed 
possession of the premises by virtue of being tenants of McKinnon, 
and ail disclaimed as to part of the premises described in the complaint. 
To the answers of Duncan and Mary McKinnon the plaintiff demurred, 
and at the same time moved for judgment against ail of the défend- 
ants for that portion of the premises to wfaich ail had disclaimed 
any interest. While argument was being made on the demurrers to 
the answers, the court raised the question of the right of the plaintiff, 
as administrator, to maintain the action, whereupon défendants asked 
leave (which was granted) to amend their answers by inserting the 
clause, "The facts stated in the complaint do not constitute a cause of 
action." The answers being thus amended, ail the questions raised 
were by mutual consent submitted to the court upon oral arguments, 
and briefs flled. 

It would undoubtedly hâve been better pleading had a demurrer 
to the complaint been flled on the statutory grounds (1) "that the 
plaintiff has no légal capacity to sue," and (2) "that the complaint does 
not state facts sufflcient to constitute a cause of action," and the court 
asked to dispose of the demurrer before requiring défendants to an- 
swer. However, by section 71, p. 210, Hill's Ann. Laws Or., which 
is the law of this district, goveming this case, the objection that the 
complaint does not state facts sufiicient to constitute a cause of action 
is not waived by a failure to take the objection by demurrer. Bowen 
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V. Emmerson, 3 Or. 452; Evarts v. Steger, 5 Or. 147; Olds v. Gary, 13 
Or. 362, 10 Pac. 786. 

The sufflciency of the complaint being put in issue by the amended 
answers, it is best to flrst dispose of that issue; for, if it shall be 
found that the complaint does not state facts suiScient to constitute a 
cause of action, it will be unnecessary to pass upon the demurrers to 
the answers and the motion for judgment. The real question before 
the court is, can the plaintifl, in his capacity as administrator, main- 
tain this action against the défendants? If he can, then the com- 
plaint States facts sufiicient to constitute a cause of action; otherwise 
not. Ail of the powers of administrators must necessarily be derived 
from, and their duties prescribed by, either the common law or statu- 
tory enactments. At common law, real estate becomes vested, on 
the death of the owner, in his heirs or devisees, and the executor or 
administrator has no inhérent power over it. It is only as législation 
or the will of the testator may hâve conferred an express power upon 
the executor or administrator that he can exert it in respect of real 
estate. Schouler, Ex'rs, § 212. He has no cause to recover posses- 
sion of the lands of the deceased by a suit at law, and cannot main- 
tain Buch suit. Id. §§ 213-509, and authorities cited. By an act of 
the congress provlding a civil government for Alaska, passed May 17, 
1884, the gênerai laws of the state of Oregon then in force were de- 
clared to be the law of this district, se far as the same were applicable, 
and not in conflict with the provisions of that act or the laws of the 
United States. The laws governing the administration of estâtes, 
and defining the powers and duties of executors and administrators, 
then in force in the state of Oregon, are applicable to the district of 
Alaska, and are not in conflict with any law of the United States 
upon the subject, and are therefore the laws of this district. To thèse 
statutory provisions, then, and to thèse only, must we look in deter- 
mining the question before us: 

"Any person who has a légal estate In real property, and a présent right to 
the possession thereof, may recover such possession, with damages, for with- 
holding the same, by an action at law." Hill's Ann. Laws Or. p. 378, § 316. 

"The executor or administrator Is entltled to the possession and control of 
the property of deceased, both real and personal, and to receive the rents and 
profits thereof untll the administration is completed, or the same is surrendered 
to the heirs or devisees by order of the court or judge thereof." Id. p. 720, 
§ 1120. 

Under thèse provisions of the Code, has an administrator such a 
légal estate in the property of the deceased as will empower him to 
maintain an action in ejectment to recover the possession of real 
estate claimed to be the property of the décèdent? We think not. 
In a brief of more than ordinary merit, counsel for plaintiff relies mueh 
upon the case of Balch v. Smith, 30 Pac. 648. This was a case arising 
nnder the laws of the state of Washington, and decided by the su- 
prême court of that state. It is not necessary to go beyond the 
opinion of the court itself to see that the laws of that state are broader, 
and yet more spécifie, in defining the powers of executors and admin- 
istrators, than any law we hâve upon the subject. Indeed, that court 
relies entirely and absolutely upon the state statutes when it holds 
that administrators must take possession of ail the property of the 
90 F.-40 
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décèdent, and thatt therefore, evep an heir is not entitled, as against 
him, to the poss^sion of the real property. Section 956 of the Gode 
of that State is similar to section 1120 of our laws, heretofore quoted. 
But in addition to that , Siection we find tïiat sections 1041-1044 of the 
Code of that state provide, among other things, that executors and 
administrators shall take into their possession ail the estate of the 
deceased, real and pergonal; that actions for the recovery of any prop- 
erty, real or personal, or the possession thereof, may be maintained 
by and against thena; that they may maintain actions for trespass 
committed on the estate of the deceased during his lifetime, and ac- 
tions may be maintained against them for trespass. It will thus be 
seen that the laws of Washington, by direct enactments, confer upon 
administrators the right to maintain actions in ejectment, while our 
statutes are silent upon the subject. What is hère said of the laws 
of Washington apphes with equal force to the laws and décisions 
quoted in plaintifE's brief from Montana. Black v. Story, 7 Mont. 238, 
14 Pac. 703; In re Higgins' Estate, 13 Mont. 485, 39 Pac. 50«. Upon 
examination it is found that, while Montana has a law very similar to 
our section 1120, it also has other laws which we do not hâve, by 
virtue of which the suprême court of that state holds that administra- 
tors may maintain actions in ejectment for the recovery of the real 
estate of their decedents. The right of the administrator to the pos- 
session of the real estate of the deceased for any purpose whatever 
being in contravention of the common law, statutory authority to take 
possession must be directly and clearly conferred, or he must fail in 
any action instituted by him for that purpose. 

Whije the doctrine of stare decisis may not be binding upon this 
court in this case, yet we think the décisions of the highest court of 
the state of Oregon in construing the statutes quoted should not be 
departed from, without the gravest reasons for so doing. "Where the 
législature of one state adopts by enactment the statuts of another 
state, it may be said, as a gênerai rule, that the courts adopt the con- 
struction put upon such statute by the courts of the state from which 
it was taken; this, upon the presumption that the législature was fa- 
miliar with the construction put upon the statute in the state from 
which it was , taken." 23 Am. & Eng. Enc. Law, p. 24, and authori- 
ties eited. Applying this principle to the case at bar, and remem- 
bering that the congress extended the laws of the state of Oregon in 
force May 17, 1884, to Alaska, and that the suprême court of that 
state had in more than oae case passed upon the statutes being con- 
strued in this case, prior to that date, we must présume that the con- 
gress was familiar with the construction put upon thèse statutes, and 
the décisions of that court should therefore hâve great weight with us. 
In 1873 the suprême court of Oregon, în the case of King v. Boyd, 4 
Or. 327, decided that an administrator had no authority to institute a 
suit to set aside a conveyance of real estate made by his décèdent 
in his lifetime, without leave iirst had and obtained from the county 
court, or judge thereof. While the case is not identical with the one 
at bar, the reasoning of the court is in point. The court says: 

"We think it would be an unwise and unwarranted construction of the 
authority of executors or administrators to Infer from any language found in 
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the statuts on that subject that they might, upon thelr own motion, Institute 
suits to set aside conveyances, or remove clouds from titles to real estate, 
without any showing, as a condition précèdent, tliat tl>e possession ot tlie sanie 
was wrongfully witlilield, or tliat ttiere was any necessity for selling tiie same, 
or any part thereof, to satisfy claims against tlie estate." 

TMs language will appear ail the more pertinent to the case at bar 
when it is remembered that the pleadings disclose the fact that the 
deceased had been dead nearly nine years before this action was 
brought; that two administrators hâve been appointed to administer 
the estate; that more than flve years elapsed after the alleged tres- 
pass of défendants before this action was instituted; that there is uo 
allégation that the land in question is needed to pay the debts of the 
estate, or, in fact, that there are any creditors of the estate whatever. 
The administrator's right of possession of the real estate of his décèdent 
is for the pnrpose of administration only. Thèse purposes are almost, 
if not quite, wholly to enable the administrator to apply the rents and 
profits, or, if need be, the proceeds derived from a sale, of the real 
estate, to the payment of the debts, and to distribute the remainder 
to the heirs. If there be no debts, as in this case, the bald right to 
distribute the estate to the heirs, alone, remains to the administra- 
tor; and for the purpose of exercising this right, only, an adminis- 
trator is not warranted in bringing an action in ejectment. We can 
but commend the foUowlng language used by the court in King v. 
Boyd, supra. 

"No one is better qualified to litigate the tltle to real estate than the person 
who owns It. An administrator, wbo has no direct interest in the resiilt of a 
suit, — who personally loses nothing if the suit be injudiciously instituted and 
adversely determined,— is not as safe a person to intrust with the right to liti- 
gate as he who Is the owner of the property which is the subject of litigation, 
and the one who must suflfer if the détermination of the cause be adverse to 
him. A due regard for the rights of both heirs and creditors of estâtes, we 
thinli, demands that the limitations of our statute on the authority of executors 
and administrators to institute sults afCecting the title to real estate should be 
carefuUy guarded, so that estâtes may not be subject to be consumed by the 
costs and expenses of 111-advised lawsuits." 

In Humphreys v. Taylor, o Or. 261, the suprême court of that state 
holds specifically that executors and administrators hâve not such an 
estate in the lands of the deceased as will enable them to maintain 
actions for the possession thereof. And we know of no case since 
thèse quoted where that court has reversed or modifled thèse déci- 
sions. Counsel for plaintiff quotes Butler v. Smith, 20 Or. 130, 25 
Pac. 381, claiming it to be in conflict with Humphreys v. Taylor; but, 
upon a careful examination of that case, we cannot concur in. this con- 
tention of counsel. The case of Starr v. Murray, tried in this court 
some years ago, although not reported, turned upon the identical points 
raised in this case; and this court then held that Starr, as adminis- 
trator, could not maintain his action. 

Upon the argument of the case, counsel for plaintiff maintained 
that, even if the administrator could not maintain this action alone, 
in his représentative capacity, he might do so jointly with the heirs. 
But, if there be no creditors, — no debts to pay, — we can see no reason 
why the estate should not be closed, nor why the heirs are not the 
proper persons to bring the action. However, we will give the plain- 
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tiff 30 days from the flling of this opinion in wliich to file an amended 
complaint. If none be filed within that time, the action will be dis- 
missed for the reasons herein stated. 



ALLEN-WEST COMMISSION 00. v. PATILLO et al. 

(Circuit Court of Appeals, EIghth Circuit October 31, 1898.) 

No. 820. 

1. CoNTBACT— Evidence to Establish— Estoppbl by Acquiescbncb. 

Whiere plaintiff, wlio was mailing advances to défendant, advised hlm 
by letters and by statements, from time to tlme, of tlie contract under 
whlch such advances were made, as he understood It, the défendant could 
not remain sUent, and obtaln future advances, wlthout dissenting from 
sucli understanding, and afterwards deny the existence of the contract. 

2. Account Stated — Implied Absent of Partt— Obligation to Pay Balance. 

A fallure to object fer two years to a statement of account rendered by 
a factor to a customer, whlch included, in connection with other commis- 
sions and Interest on advances made, a charge for commissions on cotton 
not shlpped to the factor, but on whlch he claimed commissions under a 
contract between the parties, renders the account a stated one; and, in 
an action thereon, the question of the rlght to charge such commissions 
Is not in issue, the contract implied belng to pay the balance shown to be 
due. 

In Errop to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

U. M. Rose, W. E. Hemingway, G. B. Rose, and J. M. Moore, for 
plaintiff in error. 

W. S. McCain, Farrar McCain, H. A. Tilletts, and J. W. House, for 
défendants in error. 

Before SANBORK and THAYER, Circuit Judges, and RINER, Dis- 
trict Judge. 

RINER, District Judge. This was an action at law, brought by the 
plaintiff in error against the défendants in error, to recover $2,732.50, 
with interest, charged for commissions alleged to be due from the de- 
fendants to the plaintiff of |1.25 per baie, on 2,186 baies of cotton 
whichthe plaintiff allèges the défendants failed to ship to it as a cot- 
ton factor and commission merchant at St. Louis, Mo., pursuant to 
the terms of an oral agreement made and entered into by and between 
the plaintiff and the défendants in the early part of the year 1891. 
The plaintiff's pétition contains the following allégations: 

"And plaintiff allèges that, some time in the early part of the year 1891, 
défendants applied to plaintiff to transact thelr business as cotton factors 
and commission merchants at the clty of St. Louis, and to make them advances 
of money to be used in thelr business from time to time, as the same might 
be needed, and agreed with the plaintiff, if it would make such advances, to 
ship plaintiff one hundred baies of cotton for every thousand dollars of sprlng 
and summer advances, and, if they should fall to ship said amount of cotton, 
to pay plaintiff the customair commission of $1.25 per baie for each baie they 
might fall to ship, and furfber agreed to carry out said agreement as long 
as they should retain and hâve the use in thelr aforesald business, of plain- 
tiff's money and advances durlng the sprlng and summer; that thereupon 
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plaintiff, during said year and subséquent years, transacted business with and 
for the défendants in tlieir capacity as cotton factors and commission mer- 
chants, mailing tliem large advances of money for the purpose of enabling 
them to carry on their business and control the shipment or sale of the cotton 
of their customers. And plaintiff allèges that during the eontinuance of said 
business, down to and including the year 1893, It furnished défendants at 
stated periods, and at other times when requested, statements of the account 
between them, which were received by défendants without objection; that, 
at the end of the year 1803, plaintifC furnished défendants a statement of 
account showing a balance due it for advances made by plaintiff to défend- 
ants, and for commissions on cotton which défendants had theretofore failed 
to ship to plaintiff, under and In accordance with their aforesaid agreement; 
whereupon, shortly thereafter, défendants, without objection, paid plaintiff 
on account the sum of $2,996.27, leaving a balance due plaintiff of $2,504.75. 
which sum, with interest thereon, and the further sum of §508.53, due for 
commission on four hundred and seven baies of cotton, which, under the 
understanding and agreement between the plaintiff and défendants as afore- 
said, défendants should hâve shipped to plaintiff during the season of 1898 
and 1894, and did not ship, is now due by défendants to plaintiff. Plaintiff 
herewith files a verlfied account thereof, marked 'Exhibit A.' " 

The défendants, in their answer, denied that they ever made the 
contract set ont in the complaint, and denied that they agreed with the 
plaintiff, if it would make advances in money from time to time, that 
they would ship it 100 baies of cotton for every $1,000 advanced to 
them during the spring and summer by the plaintiff, and tliat, if they 
failed to ship the said amount of cotton, to pay plaintiff the customary 
commission of $1.25, or any other sum, per baie, for each baie they 
failed to ship. 

Mr. James H. Allen, président of the plaintiff company, testified to 
the contract substantially as set out in the pétition; and, in connec- 
tion with his testimony, the plaintiff offered in évidence a number of 
letters written by the plaintiff to the défendants, in which défendants' 
attention was especially called to the agreement to ship a baie of cot- 
ton for every |10 of spring and summer advances, or pay the commis- 
sion on the same. This is in a way denied by Mr. George W. Smith, 
the member of the flrm of Smith, Patillo & Co. with whom Mr. Allen 
said the contract was made. In his testimony we find the following 
questions and answers in relation to the conversation had with Mr. 
Allen in the spring of 1891 : 

"Q. What was said about $1.25 per baie for that not shipped? A. If Mr. Al- 
len said anything about that, I do not remember it. Q. When is the flrst time 
you heard of any agreement about paying $1.25 per baie for cotton not 
shipped? A. Mr. Exall and I had a talb about it. Q. You think there was 
no such contract with Mr. Allen when you and he talked over the matter? 
A. No, sir; I do not think there was. Q. He has said something about an 
understanding that if you did not pay him up that year, and he had to carry 
you over, you would ship him a baie of cotton for every $10, or pay him $1.25 
per baie for the amount carrled over? A. No, sir; if I ever made an agree- 
ment with Mr. Allen I do not remember anything about it." 

While Mr. Smith hère seems to deny the contract; yet his answers 
indicate that he did not hâve a very distinct recollection of the con- 
versation at the^ time he testified. However that may be, it is in 
évidence that as 'early as April 3, 1891, which was very soon after the 
conversation between Mr. Allen and Mr. Smith in St. Louis, the plain- 
tiff wrote to the défendants, and in its letter referred to the conversa- 
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tion with Mr. Smith and the fact that he had guarantied a baie of 
cotton for every HO of spring and summer advances. Again, on the 
29th of October, 1891, the plaintifl wrote to the défendants calling their 
attention to the agreement to ship a baie of cotton for every $10 of 
spring and summer advances, or pay commissions on the same. And 
on the 27th of May, 1892, défendants' attention was called to the 
amount of commission that would be charged on cotton not shipped 
under the contract, to which the défendants, on June 2, 1892, replied 
as follows: 

"In reply to yours of late date, will say we answered your letter referred to, 
and stated that, as soon as you had sold ail of our cotton, we would hâve a 
settlement, at which time would try and make our account satisfactory. ïlie 
above statement we hope will reach you and be satisfactory." 

June 24, 1892, commissions on 820 baies of cotton, at $1.25 per 
baie, amounting to $1,025; September 1, 1893, commissions on 959 
baies of cotton, at f 1.25 per baie, deficiency for the seasons of 1892 
and 1893, amounting to |1,198.75; and on September 1, 1894, com- 
missions on 407 baies of cotton, at $1.25 per baie, amounting to $508.75, 
— were charged against the défendants in the accounts furnished 
them by the plaintifl. The défendants made no objection to thèse com- 
mission items of the accounts until some time in 1894. 
At the trial, plaintiff requested the court to instruct the jury that: 
"In conslderlng the question as to whether such an agreement as was testi- 
fled to by James H. Allen, the président of the Allen-West Commission Com- 
pany, was eritered into between the plaintiff and the défendants, the jury 
should take into considération and glve due weight to the letters written by 
the plaintiff to the défendants, and the answers thereto, or the failure of the 
défendants to answer letters written them by the plaintiff on that subjeet; 
and the court instructs you that if the défendants were informed, through 
letters written them by the plaintiff, that it was the understanding that such 
a contract had been entered into, and that plaintiff would make advances or 
carry over durlng subséquent seasons money advanced by It to the défendants 
on the strength of such an agreement, it was the duty of the défendants, 
imposed upon them by falr deaUng and good faith, to advise the plaintifC in 
case they disputed or dld not recognlze the existence of such an agreement. 
They did not hâve the right to remain silent and leave the plaintiff under the 
impression that they were noti assenting to plaintiff's understanding of the 
terms upon which they were dolng business." 

The court refused to give the entire instruction, and in this, we 
think, there was error. The letters offered in évidence show conelu- 
sively that the défendants were not, and could not hâve been, ignorant 
of the terms of the contract as to cotton not shipped, upon which the 
plaintiff was acting; and good faith required that they should promptly 
notify the plaintiff of the fact if they did not consent to the terms. 
The plaintiff also requested the court to instruct the jury that: 
"Défendants cannot dispute their obligation to pay the Item of $1,025 charged 
In the statement rendered to them by the plaintiff for commissions on cotton 
not sold on the Ist of July, 1892, unless such charge was made in pursuance 
of an agreement between the parties which the jury find f rom the évidence 
to hâve been usurious." 

This and other requests, relating to other commission items of the 
accounts, were also refused by the court, and to the rulings of the court 

1 The Insertion of the word "not" In this instruction was undoubtedly & 
clérical error In drafting it* 
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proper exceptions were reserved. After a very careful examination 
of Ihe record in this case, we are inclined to tiie opinion tliat the in- 
structions requested, or at least the one above quoted, should hâve 
been given. As we view it, this was a factor's charge for commission 
under his contract with his principal, and related to the same subject- 
matter as the interest and other commissions; that it could not hâve 
been omitted from the account stated without thereby waiving the 
right to it, and binding the plaintiff to a stated account which did not 
include it; and, when the défendants received it, accepted it, and acted 
and permitted the plaintiff to act upon it, it became a stated account 
against them, which could only be set aside by proof of fraud or mis- 
take. To make an account a stated, settled, or liquidated one, it need 
not be signed by the parties; it is enough that it show a balance, or 
that there is none. If one merchant sends an account to another, and 
he keeps it an unreasonable length of time without objection, the rule 
of courts and merchants undoubtedly is that it is understood as a 
stated account. Thus, where the parties lived in England, it was 
held that not objecting to the account by the second or third post was 
an allowance of it. 2 Vem. 276. The time within which an account 
.shall be taken as a stated one unless objected to cannot be definitely 
fixed. It dépends upon the circumstances of the case, — whether an 
acquiescence or presumed agreement of the correctness of the account 
exists. If it does, and the party does not account for his silence, the 
account is considered as settled to his satisfaction, and the party claim- 
ing the balance is not bound to prove the items of his account. A 
party charged may undoubtedly show errors and omissions apparent 
in the account, but the burden of showing them is upon him who 
receives and keeps the account without objection. Freeland v. Héron, 
7 Cranch, 147. The errors in the account must be specifled. They 
will not be corrected on doubtful testimony. They must be made to 
clearly appear. While the party charged may surcharge and falsify 
the account as to particular items, he cannot open it generally, unless 
there has been fraud practiced upon him. In a case where an account 
of moneys paid for insurance and on other transactions between agent 
and principal had been rendered annually, and interest charged at the 
close of every year on the balance, and the interest with each preceding 
year added to the principal, and no objection was made when the ac- 
counts had been rendered until the expiration of 10 years from the first 
account, the interest so charged was allowed. 3 Camp. 466. The ac- 
quiescence in the accounts rendered was évidence from which it might 
well be inferred that the défendants who received the accounts with- 
out objection agreed to continue that course of dealing, and to retain 
the balance in their hands, rather than to pay it. It was a tacit assent 
to the terms demanded by the plaintiff on the face of the accounts 
rendered, which was direct notice, independent of the letters, of its 
understanding of their agreement. If the défendants were not content, 
they were bound by every principle of fair dealing to give notice of their 
dissent The balance due was the capital of the plaintiff which it left 
in the défendants' hands on paying commissions and interest. If it 
is not recoverable, then its capital consists in a barren balance, while 
the défendants use it to a profit. The law does not impose any such 
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hard&hip upon the ordinary merchant who makes profit by Ms dealing; 
still less on the factor, who receives only commissioii and interest on 
his advances. We think it cannot be said that this is simply a de- 
mand for unliquidated damages for the breach of a contract. The 
recovery sought was for commissions on cotton not shipped; the ac- 
counts fumished to the défendants so stated; and in addition to the 
charges therefor, set ont in the accounts, the plaintiff repeatedly ad- 
vised the défendants by letter of the terms of the agreement, and that 
thèse items for commissions on cotton not shipped would be charged, to 
which no objection was made by the défendants for more than two 
years after the account was opened. If the law will présume an agree- 
ment from silence in any case, we think it will in this case, and that 
the accounts which hâve been rendered by the plaintiff, and received 
by the défendants without objection, must be considered as stated or 
settled accounts, and as liquidated by the parties, as fully so as if they 
had been signed by both. The balance is a debt as a matter of con- 
tract implied by the law. It is to be considered as one debt, and a 
recovery may be had upon it without regard to the items which com- 
pose it. Atkinson v. Allen, 71 Fed. 58, 60, 15 C. C. A. 570, 572, and 36 
U. S. App. 255, 260; Porter v. Price, 80 Fed. 655, 657, 26 C. C. A. 70, 
72, and 49 U. S. App. 295, 300. 

The judgment of the circuit court is reversed, and the case remanded, 
with directions to grant a new trial. 



MARTIN V. HTJGHES et al. 
(Circuit Court of Appeals, Third Circuit. November 14, 1898.) 

No. 9. 

1. Evidence — Boundabt — Déclarations of Deceased Suuveyoiî. 

The déclarations of a deceased surveyor, unless made on the ground In 
controversy, are not admissible to establish a boundary In Pennsylvania, 
though made in court under oath In an action between différent parties. 

2. BOUNDARIEB— SUBVEY— RkTURN BT SUCCKSSOB IN OFFICE. 

A warrant for land was Issued by the commonwealth In 1794, and a sur- 
vey was made thereunder In the same year by a deputy surveyor, who died 
without having made hls return. In 1808 his successor In office made 
retum of the survey made by his predecessor as authorized by law, and a 
patent was issued thereon, under which the land has been held since that 
time. Held, that after such lapse of time the return was not open to ques- 
tion, and the marlis of the survey of 1794, if they could be Identified on the 
ground, controlled as fo the location of the tract, and could not be dis- 
placed by marks of a survey made In 1808, on the theory, unsupported by 
other évidence, that the surveyor maklng the return based It upon a new 
survey made by himself. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

This was an action in ejectment by John C. Martin against Charles 
A. Hughes and others. There was a judgment for défendants, from 
which the plaintiff brings error. 

C. Heydrick, for plaintiff in error. 
M. D. Kittell, for défendants in error. 
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Before ACHESON and DALLAS, Circuit Judges, and BUTLER, 
District Judge. 

BUTLER, District Judge. The plaintiff brought ejectment under a 
title from the commonwealth, in pursuance of a warrant issued to Isaac 
Brennan, Mardi 25, 1794, a survey thereunder by Deputy Surveyor 
G-eorge Woods, a return of this survey by his successor in ofiBce, in 1808, 
and a patent based tbereon soon after. Three other warrants were 
issued contemporaneously with Brennan's, one of them to Richard 
Smith, another to William Smith and a third to John Nicholson, for 
lands in the same locality, and surveys made in pursuance of them by 
Woods contemporaneously with the survey for Brennan. Woods dying 
without having made returns of thèse surveys, they were made by his 
successor in office, William O'Keefe, in June, 1808; and patents were 
issued accordingly. The return on William Smith's warrant calls for 
a beech tree as its north western corner; a line running thence north; 
a road crossing that line obliquely at a distance of 30 rods from the 
corner; and a line running north and west from its northwest corner. 
The return on the Nicholson warrant calls for land of William Smith on 
the east; a cedar tree near a beech, as its northeast corner; Unes run- 
ning thence north, east and west; the "state road" crossing this line, 
running north in the same oblique direction shown on the return of the 
William Smith survey, at a distance of 30 rods from the corner; for 
Isaac Brennan's land on the north; and extending 30 rods west of 
Nicholson's northwestem corner. The calls of the return on the Isaac 
Brennan warrant reciprocate calls of the other returns, specifying a 
cedar tree as its southeastern corner; John Nicholson as an adjoiner 
on the south, declaring that the survey starts at the cedar and extends 
west 30 yards less than the length of its southern line; and that lines 
run from the cedar north and south, and so on. 

The défendants claim under a title from the commonwealth in pur- 
suance of a warrant issued to James Duncan in March, 1794, and a sur- 
vey made thereunder in 1853. 

The question involved in the suit is: Where was the controverted 
line of the Brennan survey located? The plaintiff claims that it 
started in a northerly direction at the cedar near a beech, as described 
in the return, and located by his testimony ; while the défendants claim 
that it started at a point called "the cedar stump" or "big cedar," about 
40 yards westward, where marks are found, made in 1808. Each of 
thèse claims is supported by testimony, and under the instruction of 
the court a verdict was rendered for the défendants. The plaintiff 
complains of this instruction, and aiso of the rejection of certain testi- 
mony. The spécifications of error are as follows: 

The learned court erred below: 

(1) In overrnling the plaintifï's offer of the testimony of William Grifiith, a 
survej'or, then deceased, dellvercd upon the trial of a certain cause in the court 
o£ common pleas of Cambria county, Pennsylvania, in the year 1885, in which 
David Smay, through whom the défendant below deduced title to part of the 
Duncan tract. Record 17-23, was plaintifC, and the plaintiff below was défend- 
ant, to the effect that in or about the year 1835, he made a survey of the John 
Nicholson tract, in doing which, he found at the point claimed by the plaintifC 
(below) as the common corner of the Brennan, Nicholson and Smith tracts a 
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cedar tree t^d a beech tree, eiaeh marked on four sides as a corner, standing 
just se far apart that he could stand between them; that the cedar stood to 
the Southwest of the beech and that he could set hls compass between the 
trees and turn It upon any one of the four Unes and see marks on any one of 
the four Unes around It; that subsequently the beech tree was blocked and 
showed marks of 1794 and 1808, and that there was an old, well-marked Une 
runnJng north and south from the cedar and beech; and that in 1835 the 
corner marks on the cedar were apparently old; the same having been reduced 
to writing by the officiai reporter of the court, and being ofCered, flrst, as a 
déposition, and, second, as the déclaration of a deceased surveyor, and rejected 
upon each offer. Record, 87-8. 

(2) In its answer to the plaintiff's second point, whlch point was as follows: 
"It appears by the officiai return that the Isaac Brennan tract was surveyed 
by George Woods, Jr., in June, 1794, and therefore If marks made upon the 
ground by the surveyor In locatlng the Isaac Brennan tract hâve at any time 
been found and thelr position Identified, they must control the location of the 
tract;" and was answered as follows: "Thls point is affirmed if the jury 
flnd that George Woods, deputy surveyor, surveyed the land as stated and his 
survey was adopted and returned by William O'Keefe, hls successor in office," 
Record, 88; and in not unquallfiedly affirming the point. 

(3) In its answer to the plaintiff's flfth point, whlch point was as follows: 
"If the jury believe from ail the évidence that three tracts of land mentioned 
in the preCeding point (namely the Smith, Nicholson and Brennan) hâve a com- 
mon corner, that would flx the eastern side of the Isaac Brennan, and the 
same could not be changea by the subséquent survey made of the James 
Duncan in 1853;" and was answered as follows: "We hâve already explained 
that to you, that if the true Une of the Isaac Brennan was as claimed for by 
the plaintiff in this case, and the survey was made at the early date claimed, 
that the subséquent survey of the James Duncan tract in 1853 overlapping 
the Isaac Brennan must give way to the older survey." Record, 89. 

(4) In charging the jury as follows: "Now thèse surveys (namely of the 
Brennan, Smith and Nicholson tracts) If they were made by George Woods 
upon the ground, William O'Keefe, the deputy surveyor, or who seems to hâve 
been his successor, had a right to return, and so far as the effect of the surveys 
is eoncerned, the act of the deputy in surveying them was the act of the prin- 
cipal, or George Woods, if he made the prior survey. ♦ * • On the 
face of the papers [the returns of surveys of the Brennan, Smith and Nich- 
olson tracts], the inquiry wUl naturally arise to you: If thèse surveys, if 
thèse are returns of surveys made by George Woods in 1794, and if those sur- 
veys were made in the month of June, and presumably at the same time— 
if those be returns of his survey, did George Woods mean the same corner by 
thèse three différent désignations, if they are différent, namely, one a beech, 
one a cedar and one a cedar near a beech." Record, 91. 

(5) Ib its answer to the défendants' second point, which point was as foUows: 
"The plaintiiï to make out his case having given in évidence the return of 
survey made by WilUam O'Keefe in 1808, and a patent founded on that returïi, 
he is concluded by the boundaries therein set out and as found upon the 
ground;" and was ansvi^ered as follows: "Affirmed." 

(6) In its answer to the défendants' third point, which point was as follows: 
"There is no évidence of any return of survey on warrant to Isaac Brennan 
earlier that the O'Keefe return in 1808, and the location therein set ont by its 
metes and bounds, is the true location of the Isaac Brennan tract;" and was 
answered as follows: "In answer to this we may say: The return in ques- 
tion is the only one, and is évidence of the true location of the tract. As thus 
stated the point is affirmed; that is, it is évidence of the true location of the 
tract, and is to be consldered as we hâve stated to you in connection with tlie 
niarks you flnd upon the ground." 

The flrst speciflcation is not sustained. The déclarations of the de- 
ceased surveyor were not compétent évidence. Under the laws of this 
state such déclarations, made on the ground in controversy, may be re- 
ceived after the surveyor's death. Whart. Ev. § 191; Kramer v. Good- 
lander, 98 Pa. St. 366; Moul v. Hartman, 104 Pa. St. 43. The déclara- 
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tions offered were not so made; and they were not, therefore, admissi- 
ble. That they were made in court under oath, is unimportant. That 
they were not admissible as a "déposition" of the sun-eyor (as at flrst 
contended) is now admitted, — the défendants not having been parties 
nor privies to that suit. 

The other speciiications, which relate to the" charge, must be sus- 
tained. The plaintiff's and défendants' second points define their re- 
spective contentions in the case. The plaintiff's point is: 

"It appears by the officiai retum that the Isaac Brennan tract was surveyed 
by George Woods In 1794; and therefore if marks made on the ground by tlio 
surveyor [Woods] in locating the tract, hâve been found, and their position 
identifled, they must control the location of the tract." 

The défendants' point is : 

"The plaintifC, to make ont a case, having given in évidence the return of 
survey made by William O'Keefe in 1808, and a patent founded on that return, 
he is concluded by the boundaries therein set ont, as found on the ground." 

The survey named in the latter point must, in the light of the défend- 
ants' attitude throughout the case, be understood as O'Keefe's. It was 
so understood by the court, otherwise it could not hâve been affirmed 
while the plaintiiï's was, virtually, denied. If not so understood the 
points are harmonious. It thus appears that the plaintifl stands on 
a survey by Woods, described and marked by him; while the défend- 
ants stand, substantially at least, on one made by O'Keefe, with Unes 
marked by him in 1808, though returned as Woods. The plaintiff's 
point should hâve been alHrmed, without qualification, and the défend- 
ants' denied. The court affirmed the latter, thus instructing the jury 
(especially when the answer to the plaintiff's point is considered) that 
the return made by O'Keefe was of a survey run by himself, or that the 
jury might flnd it to be so, and that the plaintiiï is concluded by the 
lines he established; and virtually denied the plaintiff's point, by 
saj-ing, "It is afBrmed if the jury find that Woods surveyed the lana 
and his survey was adopted and returned by O'Keefe." The jury 
should not hâve been allowed to flnd that Woods did not make a sur- 
vey, or if he did that O'Keefe might disregard it, and make another. 
The records of the land oflQce show that Woods, and he alone, made the 
survey; and after the great lapse of time during which the land has 
been held under a patent issued thereon, the record must be treated as 
conclusive. Drinker v. Holliday, 2 Yeates, 87-89 ; Porter v. Ferguson, 
3 Yeates, 60; Norris v. Hamilton, 7 Watts, 91-97. Indeed there is no 
évidence to the contrary — unless it be an inference from the marks of 
180S; and who made thèse, and for what purpose, does not appear, 
except by conjecture. The only question for the jury was : Where are 
the lines of that survey? If O'Keefe ran and marked others in 1808, 
they are unimportant. Woods having exhausted the power conferred 
by the warrant, in this respect, O'Keefe's duty was conflned to return - 
ing Woods' survey, as ascertained by examination of the record which 
the law required Woods to keep; and this is what his return shows 
he did, The case of Smay v. Smith, 1 Pen. & W. 1, cited by the défend- 
ants, is not inconsistent with this view; the facts and the questions 
there were différent. As before stated the court's afflrmance of the 
défendants' second point, and qualification of the plainitiff's, was a 
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yirtual instruction that the jury might find that Woods did net survey 
the tract, and if it found he did, might also ûnd that O'Keefe did not 
adopt this survey, but made another, which he retumed. This error 
runs thioughout the charge, and is the substance of ail the complaints 
made of it (except the sixth, which is inunaterial) and justifies them. 
The judgment is therefore reversed. 



BAGGALBY v. PITTSBURG & LAKE SUPERIOR IRON OO. et aJ. 

(Circuit Court of Appeals, Sixth Circuit December 12, 1898.) 

No. 628. 

1. CoiiroKATioNB— Intbrkst in Lands— Standing Timber. 

' The sale of standing timber Is a sale of an interest In lands withln a 
statute prohlblting a mlning corporation from selllng land without a vote 
of its stockhoMers. 

S. Same— Statute Bblatino to Mining Companies— Construction. 

The Michigan statute (How. Ann. St. § 4099) prohibiting mining corpora- 
tions from alienatlng any part of their "mine Works, real estate, or fran- 
chise," unless expressly authorized by the vote of three-flfths of the capital 
stock, "provided that the provisions of this section shall not apply to clty 
or village lots, nor to land not required for mining purposes from which 
the timber has been removed, * • • -which may be conveyed when 
authorized by a vote of a majority of the directors," was designed only 
to prevent such aliénation of property as would disable the Company from 
the conduct of its business as a mining company, and does not apply to a 
sale of nonmineral lands sltuated in another county, and at a distance from 
its mining property, nor to the sale of timber therefrom. 

3. Statutbs— RuLES CE Construction — Phovisob. 

While the ordinary office of a proviso is to except that which would oth- 
erwise be Included in the act, the rule that It should be so construed is 
not of universal obligation, as the proviso may be used from excessive 
caution to prevent a possible misinterpretation of the act by Including 
therein that which was not intended, and a court is required to give effect 
to the gênerai intent of the act If it can be discovered from the act itself . 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

This bill was flled by a stockholder to restrain his corporation, Its officers and 
directors, from selling the company's ISnds, and also from selling or other- 
wise disposing of timber standing upon its lands, unless previously authorized 
thereto by a vote of three-flfths of the capital stock of said company. The 
corporation sought to be enjoined is a mining company organlzed under the 
provisions of ehapter 123, How. Ann. St. Mich. The complainant below and 
appellant hère owns çr contrôla and represents more than two-fifths of the 
stock of the company. The remainder of the stock is owned or represented 
by the défendants and appellees Joseph and John G. Kirkpatrlck, one of whom 
is the gênerai manager and treasurer of the corporation and the other his 
assistant. The directors are five in number, three of whom were seleeted 
by the majority, or Kirkpatrlck, Interest, Including both of themselves, and 
the ôther two were seleeted, under the cumulative voting System, by the ap- 
pellant and his interest. Until 1889 the company owned and operated iron 
mines in Marquette county, Mich., and also owned large bodles of wild land in 
Marquette, Delta, and Menominee counties. In 1889 it made a sale of its 
iron mine, and since that time has conducted no sort of mining, smeltlng, or 
métal manufacturing business. The sale of the mines included some thou- 
sands of acres of its lands in the county of Marquette. The company con- 
tinued, however, to be the owner of about 5,000 acres of land in Marquette 
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county and ot about 18,000 acres of wild lands in Delta and Menominee coun- 
ties. AU of thls land seems to hâve been acqulred as minerai land, and 
that still held in Marquette county Is yet classed as minerai land. Ttie lands 
in Delta and Menominee counties do not seem to be such, and are not now 
regarded or classed as, minerai lands. The bill charged that the managers 
and directors, through the control and domination of the Kirkpatriclis, as 
majority shareholders, were threatening to sell and dispose of the lands of the 
Company, and were engaged regularly in seUing the timber standing on said 
lands, particularly those within Delta and Menominee counties, and this 
without first obtaining the vote of three-flifths of the stockholders, and in viola- 
tion of the power of the managers and directors of said company, and in 
violation of section 4099, How. Ann. St., which is in the following words: "No 
aliénation, division, sale or mortgage of any, or any part of the mine worlîs, 
real estate or franchise of any corporation mentioned in the first section of this 
act, shall hâve any force or effect, or pass any title thereto, or interest therein, 
unless expressly authorized by the vote of three-flfths of the capital stock of 
said Company at some meeting of the stockholders called, and notifled in 
accordance with the provisions of section nine of tliis act: provided, that tlie 
provisions of this section shall not apply to city or village lots, nor to land not 
required for mining purposes from which the timber bas been removed, nor 
to rights of way and dépôt grounds for railroads, and rights of way for high- 
ways, which may be conveyed when authorized by a vote of a majority of the 
directors." Upon the pleadings and évidence the circuit court granted an 
injunction restraining the défendants or any of them from alienating "any 
lands of the company wherever situated," and from "selling, cutting, or remov- 
ing any of the standing timber, except for actual use in the prosecution of the 
business of mining," from the lands in Marquette county, unless authorized 
thereto by a vote of three-fifths of the stock of said company. The court 
denied an Injunction to restrain the selling of timber upon or from the lands 
in Delta and Menominee counties. The complainant, Ralph Baggaley, prayed 
and was allowed an appeal "from so much, and only so much, of the final 
decree" as denied an injunction restraining défendants from selling, cutting, 
or removing timber from the company's lands in Delta and Menominee coun- 
ties. 

A. C. Angell, for appellant. 
Eugène E. Osborne, for appellees. 

Before TAET and LUETON, Circuit Judges, and CLAEK, District 
Judge. 

LUETON, Circuit Judge, after making tlie foregoing statement of 
facts, delivered the opinion of the court. 

The sale of standing timber is a sale of an interest in land, and under 
the Michigan statute of frauds must be in writing. Johnson v. Moore, 
'2S Mich. 3; Eussell v. Myers, 32 Mich. 522; Williams v. Flood, 63 
Mich. 487, 30 N. W. 93. The contention, therefore, is that, if it was in 
excess of the authority of the ofScers and directors of this company to 
sell the lands of the company unless authorized thereto by a vote of 
three-fifths of the stock of the company, it was equally unauthorized to 
sell the timber standing thereon. But does the statute prohibit the 
(leale of ail lands or interests therein unless consented to by the requisite 
number of shareholders? or only such as are useful for mining purposes? 
To ascertain the purpose of this act we may look to the whole statute, 
including exceptions stated by way of a proviso or saving clause. The 
gênerai purpose of the statute was to protect the interests of sharehold- 
ers in mining companies. In Beecher v. Mil! Co., 45 Mich. 103, 7 
N. W. 695, Mr. Justice Cooley interprets the act by saying: "It intends 
that the mining property shall not be conveyed away or mortgaged ex- 
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cept by their deliberate action." That the limitation is npon the 
aliénation or incumbrance of "mining property," as distinguished from 
property net required in the conduct of the business for which the Com- 
pany was organized, is évident from the description of property to 
which the prohibition applies. The prohibition is against the aliéna- 
tion or incumbrance of "the mine works, real estate, or franchises." 
By "real estate" we must understand, from its association with "mine 
M'orks" and "franchises," that species of "real estate" useful or valuable 
in connection with its "mine works" or "franchises." This interpréta- 
tion is made more évident by the terms of the proviso, which expressly 
authorizes, by the vote of â majority of the directors, the sale of "city 
or village lots" and lands, "from which the timber has been removed," 
"not required for mining purposes." 

We are not unmindful that the ordinary oflBce of a proviso is to except 
out of an act that which would otherwise be included. But this rule 
must not be carried too far. Such clauses are often introduced from 
excessive caution and for the purpose of preventing a possible misin- 
terpretation of the act by including therein that which was not in- 
tended. The rule is, therefore, not one of universal obligation, and 
must yield to the cardinal rule which requires a court to give effect to 
the gênerai intent if that can be discovered within the four corners of 
the act. If such gênerai intention would be defeated by construing 
the act as embracing everything of the same gênerai description as those 
particularly excepted therefrom, an arbitrary application of the rule is 
not admissible. Tinkham v. Tapscott, 17 N. Y. 141, The purpose of 
this statute was to prevent such aliénations or incumbrances of prop- 
erty as would disable the company from the conduct of its business as 
a mining company. To avoid ail possible misinterpretations of this 
intent, the législature, from an excess of caution, has seen flt to except 
out of the act a class of property which, by description, is not necessary 
or important to the integrity of the company's business. The lands 
of this company situated within Delta and Menominee counties are not 
minerai lands. They were probably bought in the belief that they 
contained minerais. No such minerais hâve been discovered. They 
are, therefore, lands not "required" for mining purposes. They are in 
counties quite distant from the county in which the company's remain- 
ing minerai land is located. The timber thereon is, therefore, of no 
possible value for mining uses or purposes. The sale of either timber 
or land not required or useful for mining purpoees is not prohibited 
under any reasonable interprétation of this statute. The sale of either 
or both would in no degree cripple or disable the company from the con- 
duct of its business. If a sale of land from which the timber has been 
eut, the land being nonmineral, and therefore "not required for mining 
purposes," is permissible, the sale of standing timber upon nonmineraj 
lands, so remote from the "mine works" as to be useless for mining pur- 
poses, is equally admissible, when authorized by the directors. The 
error assigned must be overruled, and the decree aflSrmed, in so far as 
it is involved by this spécial appeaL 
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MITCHBLL T. DOUGHERTY. 
(Circuit Court of Appeals, Third Circuit December 6, 1898.) 

No. 18. 

1. Building Contkactb— Provision Rkquiring Décision op Architbct. 

A provision in a building contract requiring ttie submissîon of ail ques- 
tions thereunder to the arehitects, if valid, does net preclude a suit by one 
of tlie parties where it is shown that the arehitects refused to act when 
they should hâve done so. 

2. Samb— Legality— Ousting Jorisdiction ov Courts. 

It is not compétent for parties to a building contract to stipulate that any 
dispute arlsing between thera, Ineludiug questions not only as to the value 
or charaeter of the work done, but aiso as to thelr légal rights under the 
contract, shall be submitted to the arehitects, whose décision shall be final; 
and sucû a stipulation wiU not oust the jurlsdictlon of the courts. 

In Error to the Circuit Ck>urt of the United States for the Eastern 
District of Pennsylvania. 

E. 0. Dale, for plaintiff in errer. 

J. Washington Logue and Pierce Archer, for défendant in error. 

Before ACHESON and DALLAS, Grcuit Judges, and KIEKPAT- 
RICK, District Judge. 

DALLAS, Circuit Judge. This case is before us on writ of error to 
the judgment of the circuit court for the Eastern district of Pennsyl- 
vania in an action by Frank A. Mitchell, plaintiff in error, against 
William E. Dougherty, défendant in error. Dougherty on May 15, 
1896, had contracted with Archbishop Eyan for the érection of a certain 
building; and on May 22, 1896, the plaintiff, Mitchell, agreed with the 
défendant, Dougherty, to do a certain portion of the work, and furnish 
the materials therefor. Both contracts were m writing. The one 
between Archbishop Ryan and William E. Dougherty provided as fol- 
lows: 

"It is mutually agreed between the parties to this agreement that if any 
altérations, additions, or omissions are made in the work during its progress, 
the value of the same shall be decided by the engineers and arehitects, who 
shall make an équitable allowance therefor, and shall add the amount of said 
allowance to the contract priée if the cost of the work has been increased, or 
shall deduct the amount from the contract price if the cost of the work has 
been lessened, as they, the said engineers and arehitects, may deem just and 
équitable. And it is mutually agreed and distinctly understood that tbe dé- 
cision of the engineers and arehitects shall be final and conelusive in any dis- 
pute which may arise between the parties to this agreement relative to or 
touching the same; and each and every of said parties do hereby waive any 
right of action, suit or suits, or other remedy, in law or otherwise, by virtue 
of said covenants, so that the décision of the said engineers and arehitects 
shall, in the nature of an award, be final and conelusive on the rights and 
claims of said parties." 

The contract between the plaintiff and the défendant recited and pro- 
vided as folio ws: 

"Whereas, the said Dougherty has entered Into articles of agreement with 
his Grâce, Most Keverend P. J. Ryan, bearing date the fif teenth day of May, 
1896, for the érection of certain brick buildings at Fatland, Pa., known as the 
'B. O. Proteetory,' according to certain plans and spécifications therein re- 
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ferred to, whleh sald articles of agreement, plans, and spécifications axe to be 
consldered as If hereto attached, and made aa much a part of thls contract 
as If specially recited herein, ail information concerning same being known to 
the said Frank A. Mitcliell; and whereas, tlie said Frank A. Mltcliell bas 
agreed to subcontract with the said Douglierty for a certain portion of the 
work and materials necessary to be supplied by him in the érection and com- 
pletion of the said building; and whereas, it has been agreed that, as to so 
much hereof as has been thus subcontracted for, the said Frank A. Mitchell, 
for the considération hereinafter named, is, as between himself and the said 
Dougherty, to stand in the place of the latter, and to do everything in, about. 
and concerning the same as is provided in said Dougherty' s contract with said 
Archbishop P. J. Ryan, subject to ail Its terms and restrictions, so that the 
sald Dougherty shall be indemnified and saved harijiless from ail loss, costs, 
and charges in and about said portion of work, and materials: Now, this 
agreement wltnesseth that the said parties do hereby, in considération of the 
premises, and of the mutual covenants herein contained, covenant, promise, 
and agrée to and with each other, each bindlng himself, his heirs, exeeutors, 
and administrators and assigns, to the other, his hoirs, exeeutors, administra- 
tors, or assigns, as foUows: (1) The said Frank A. Mitchell further agrées 
to fumish ail the labor and material necessary tp complète ail the roof work, 
galvanized iron, copper, tile, and tin, etc.. In strict accordance with plan and 
specilications prepared and shown by Wiison Bros. & Co., and to their entire 
satisfaction. • • * The said Archbishop P. J. Byan having the right to add 
to, change, or modify any part of the plans of aforesaid building during its 
progress, the said Frank A. Mitchell will do what shall thus in the above- 
specified matters be entailed upon the said Dougherty; and any such modifica- 
tions shall not afifect this contract, in regard to the considérations, the time for 
completion, or other matter, unless a specified agreement making provision for 
the same shall be reduced to wrlting, and signed by the parties hereto." 

The plaintiff entered upon the work which he had undertaken to per- 
f orm, but after he had been engaged in it for about six weeks he was, 
required by the défendant to proceed no further until the owner should 
décide whether a sort of tile différent froin that named in the contract 
would not be used. The plaintiff was also requested to présent an esti- 
mate of the cost of making the contemplated substitution, and in 
January, 1897, he did présent such an estimate. The matter was then 
held under considération until March 31, 1897, when the défendant ad- 
dressed to the plaintiff a letter as foUows: 

"Philadelphia, March 81, 1897. 
"Mr. Frank A. Mitchell, 104 West Fifth Street, Wilmington, Del.— Dear Sir: 
The architects bave declined to consider at this time the question of what al- 
lowance is to be made for the piacing of the Céladon tile, instead of the 
Ludowici, upon the Protectory buildings at Fatland. As matters présent 
themselves to me to-day, I flnd the condition to be that the change wlil bave 
to be made Immediately, and the work prosecuted. While I hâve received 
from them no direct statement that they wUl not pass upon the claim, they 
hâve intlmated that the future will be the proper time for them to consider 
it, and are now engaged in gettlng estimâtes from other people for the pur- 
pose of having some one else do the work. It is necessary, therefore, that 
the work of laylng the Céladon tile should be commenced at once. The 
Céladon people,— having knowledge for some time back, from Wiison Bros., 
that their tile was to be used,— I beiieve, are in shape to make an immédiate 
shipment. I hâve therefore ordered to-night that some tile be shipped, so 
as to prevent Wiison Bros., if possible, from taking the work out of our 
hands. The position in the matter is just this: That what, if anything, is 
to be allowed for the change, is to be fixed by the architects in the future. 
What I get, you are to reçoive; and, in presenting your claim to them, I let 
be distinctly known that, while adopting it as my claim, I did so as it was 
the amount you stated it would take to make the change. I hâve ordered 
from the Céladon people, feeling that in this matter I am protecting your in- 
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t«rests as well as my own, because, as you know, your contract places you in 
you.." deallngs wlth me In the position tliat 1 occupy with thé owner. 

"ïours, truly, William R. Dougherty." 

Plaintiff declined to proceed in accordance with the proposed sub- 
stitution, without an agreement making provision for the same, and in 
this he was clearly justified by the express terms of his contract The 
court below appears to hâve so understood the matter at the time of 
the trial, for the learned judge charged that : 

"If the plaintiff was prevented going on to complète the work by being re- 
qulred to substitute a différent description of tile, and the owner of the prop- 
erty declining to agrée upon the cost of thls substitution, then the plaintiff 
was justified in dlscontinuing the work, and was not required to proceed until 
the cost had been agreed upon, and the agreement reduced to writing, because, 
if he had thus proceeded, he would hâve been precluded by the strict terms 
of his contract from recovering anything on that account. * * ♦ It seems an 
entirely plain and unavoidable déduction from the évidence that the plaintiff 
was requested to discontinue the work temporarily while the subject of in- 
troducing a différent tile was under considération; that the différent tile was 
afterwards substituted by the builder for the one named in the contract, 
and that the plaintiff was entitled to make a proposai of the cost of this change; 
that he complied with it; that the only answer, so far as the court remembers, 
that he received to this proposai was that the architects, to whom the Bubje«ît 
had been referred, were not willing to pass upon that question then, but thaii 
the work should go on, and it would be determlned in the future. Now, the 
court says to you that, if that is the fact, it was a justification to the plain- 
tiff for discontinuing the work. Then, when the work was subsequently put 
in the hands of another for completlon, he had no further concern wlth It. 
You will say, however, how that question of fact should be decided." 

Thus, it appears that it vras left to the jury, with proper instructions 
conceming the requirements of the contract, to say whether the plain- 
tiff had not done ail that it was incumbent upon him to do to obtain the 
décision of the arcliitects; and the jury having found, as must now be 
assumed, that his failure to secure such a décision resulted wholly from 
the refusai of the architects to act when they should hâve acted, we 
thinlî, aside and apart from the question presently to be considered, that 
the plaintiff ought not to hâve been tumed out of court merely because 
a décision by the architects had not been procured. 

The court below, notwithstanding the verdict, entered judgment in 
favor of the défendant upon a point which had been reserved upon the 
trial, as follows: 

"That the plaintiff is bound by the provisions of the contract entered into 
between Dougherty and the owners, waiving suits at law in référence to any 
dispute arising out of the contract, and he is only entitled to recover upon 
an award made by the architects. There being no évidence that such an 
award has been made, or any référence by plaintiff to architects, the verdict 
must be for the défendant." 

The learned judge, in sustaining this point, held that the entire con- 
troversy which arose from the dismissal of the plaintiff, including, of 
course, the dispute as to whether that dismissal was wrongful, was 
for arbitration by the architects under the référence clause of the con- 
tract, the validity of which he upheld; and the important question in 
the cause^ therefore, is, does this ruiing comport with the law? It is 
to be observed that this was an action, not to recover for work done 
under the contract, but for damages for the defendant's breach in pre- 
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ventiag the plaintifl from proceeding under it. We hâve no doubt 
that the tenns of the clause under considération are quite broad enough 
to include this demand, but we eannot agrée that it is compétent for the 
parties to any contract, by any stipulation which they may make a 
part of it, to oust the jurisdiction of the courts, and substitute for them 
an extra-legal tribunal of their own création, with power to flnally and 
conclusively décide such a matter. It is not necessary to question, and 
we do not question, the right of the parties to such a contract as this 
to set aside the ruies of évidence established by law, by providing that 
the estimate, computation, or appraisement of any one whom they may 
see proper to sélect shall be exclusively received to prove the extent or 
character of work done, and the sum to be paid therefor; but where, as 
hère, they undertake to waive ail right of action respecting "any dis- 
pute" which may arise, they go much further, and seek to accomplish 
what the law forbids, — ^the complète abrogation of the authority which 
it has conferred upon the courts. 

The cases cited by the court below, with the exception of one in a cir- 
cuit court of the United States, to which we will refer further on, are ail 
Pennsylvania cases; and it must be conceded that they lend some sup- 
port to its conclusion, although it would, we think, be difiScult to deduce 
from the décisions in that state any distinctly established rule upon the 
subject. Mentz v. Insurance Co., 79 Pa. St. 478, does not appear to 
hâve been called to the attention of the learned judge, and that case, 
at least, appears to be in harmony with our understanding of the law, 
There the action was brought to recover for loss from flre under a policy 
of insurance which contained a condition as f oUows : 

"(8) In case any différence or dispute shall arise between the assured and 
this Company touchlng the amount of any loss or damage sustalned by him, 
such difCerenee shall be submltted to the Judgment of arbltrators, one to be 
appointed by each party, with power to sélect a third in case of dlsagreement, 
whose décision thereupon shall be final and conclusive; and no action, suit, 
or proceedings at law or in equity shall be maintained on this policy, unless 
the amount of loss or damage, In case of différence or dispute, shall be first 
thus ascertained." 

The trial judge entered a judgment of nonsuit, upon the ground that 
the above condition required the assured to submit to a référence; and 
this judgment was reversed in an opinion by Mr. Justice Sharswood, 
from which we extract the following: 

"There can be no doubt that, if this case stood upon a gênerai arbitration 
clause in the policy alone, It would fall within the principle settled by this 
court, conformably to ail the previous EngUsh authorities, in Gray v. Wilson, 
4 Watts, 41, Snodgrass v. Gavit, 28 Pa. St. 224, and Lauman v. Young, 
31 Pa. St. 310, — that it is not in the power of the parties to a contract to oust 
the courts of their jurisdiction. The cases in which the certiflcate or appro- 
bation of any partlcular person— as the engineer of a railroad company— to 
the amount of a claim is made a condition précèdent to an action rest upon 
entirely différent prlnciples. He is not created a judge or arbitrator of law 
and facts, but simply an appraiser of work done. Navigation Co. v. Fenlon, 
4 Watts & S. 205; Lauman v. Young, 31 Pa. St. 300. * • * It is not in the 
power of parties thus to oust the courts of their gênerai jurisdiction, any more 
than they hâve to add to a Personal covenant, that they are not to be responai- 
ble for a breach of it. Furnlvall v. Coombes, 5 Man. & G. 736. The suprême 
court of the United States hâve recognized the soundness of this gênerai prin- 
ciple In Insurance Co. v. Morse, 20 Wall. 445, in which they held that an agree- 
ment by a foreign insurance company, in conformity with a state statute. 
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that, If sued in a state court, they would not remove the suit into the fédéral 
court, was invalid. The contention, however, liere, is that the spécial pro- 
vision added in this policy to the arbitration clause distinguishes this case 
t'rom those cited. It déclares that 'no action, suit, or proceedings at law or in 
equitj- shall tie maintained on this policy, unless the amount of loss or dispute 
as aforesaid shall hâve been first thus ascertained.' If, however, it was not 
in the power of the parties to oust the courts of thelr gênerai jurlsdlction by 
such an agreement, that clause does not help them. Had a gênerai arbitra- 
tion clause been valid, it would hâve been a condition précèdent to an action, 
of Itself. The provision in question is but the expression of that which was 
Implied. We are not to be understood as holding that this provision of the 
policy, which is spécial, not gênerai, is entirely without effect. By its terms 
it was confined to any dilïerence or dispute that should arise between the in- 
sured and the company touching the amount of any loss or damage. But 
then it was incumbent on the défendants below, in order to avail themselves 
of it, to show that a dispute had arisen touching the amount of the loss. In 
other words, they must show that they admitted the validity of the policy, 
and their liability under It, and that the only question was as to the extent 
of the loss." 

The case of Fox v. Hempfield, 14 Leg. Int. 148, Ped. Cas. No. 5,010, 
is the circuit court case we hâve mentioned as having been referred to 
by the court below. It certainly does maintain the position taken by 
that court, but, notwithstanding the f act that it was decided by a judge 
of the highest eminence, we are constrained to dissent frqm it. But 
two cases were cited in his opinion. One of thèse is the Pënnsylvania 
case of Navigation Co. v. Fenlon, 4 "Watts & S. 205; and the remarks of 
the court in Fox v. Hempfield respecting the usefulness of a stipulation 
for arbitrament of disputes was evidently suggested by some of the 
language of the opinion in that case. It was there said: 

"Expérience, which is the best test, bas shown its bénéficiai effects, and, 
indeed, its absolute necessity; for, without it, it is next to a certainty the com- 
pany would be constantly harassed by vexations and ruinons litigation. In 
any contract of this kind, to avoid unpleasant and unprofltable controversles, 
it bas been found expédient at least to clothe the englneer with great power 
in relation to the conduct of the contractors and the manner of performlng 
work. • * ♦ An englneer employed by the company is perfectly acquainted 
with ail the détails of the work," etc. 

Now, although there is mueh in that opinion to give color to the sup- 
position that the learned judge by whom it was delivered intended to 
maintain the validity of a provision for gênerai référence, yet, upon care- 
ful considération of it as a whole, and from the part above quoted, we 
think it apparent that the question which the court really had in mind, 
and to which its reasoning should be related, was that which is stated 
upon page 210 of the report, thus: 

"The question then recurs, by whom is the compensation of the plaintiffs 
to be estimated?" 

As applied to that question, the opinion might well be accepted; but 
we think that in Fox v. Hempâeld the mistake was made of applying it 
to a provision, the effect of which was to absolutely oust the jurisdiction 
of the courts, and not merely to prescribe by whom compensation should 
be estimated. The other case referred to in Fox v. Hempfield is that 
of Scott V. Avery, 5 H. L. Cas. 827, but the learned judge must hâve 
been in some manner misled as to the ground upon which the judgment 
in that case was rested. As was said in Mentz v. Insurance Co., supra: 
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"The majorlty of the opinions there went upon the ground that It was a 
spécial, not a gênerai, arbitratlon whlch was Intended. ïhe power to oust the 
courts of their gênerai jurlsdictlon was certainly repudiated." 

Moreover, although the décision in Fox t. Hempâeld was made in 
1857, we do not flnd that it has been ref erred to in any of the later de- 
liverances of the courts of the United States. It cannot be reconciled 
with them. 

Trott V. Insurance Co., 7 Cliff. 439, 24 Fed. Cas. 215, was a suit upon 
a policy of insurance, in which Mr. Justice Clifford, at circuit, overruled 
a plea which set up that "it was the duty of the plaintiff, mutually with 
the défendants, to hâve agreed upon and chosen référées to détermine 
upon the différence and dispute," as was provided for by the by-laws. 
In the opinion of the court it was said; 

"Nothing, therefore, can be more certain than that the effect of the by-law. 
If It be valid, is to otist the Jurlsdictlon of the courts. Every différence or dis- 
pute must be referred to and determlned by référées, and the policy expressly 
provides that thelr award In writiijg shall be conclusive and blndlng on ail 
the parties. To say that a suit may af terwards be brought upon the award 
Is not a satisfactory answer to thls objection. Having corne to this conclusion, 
the only remalnlng inquiry Is whether the by-law Is valld, and I am of the 
opinion that it Is not. Judge Story, In the case of Tobey v. Bristol Co., Fed. 
Cas. No. 14,065, dlylded the cases upon this subject into two classes: One where 
an agreemeat to refer to arbitratlon was set up as a défense to a suit elther 
at law or In equity; and the other, where the party, as plalntifC, sought to 
enforee such an agreement by a bill In equity for a spécifie performance. 
Both classes, says the learned Judge, hâve shared the same fate. Courts of 
justice hâve refused to allow the former as a bar or défense agalnst the suit, 
and hâve decUned to enforee the latter, as 111 founded in point of Jurlsdictlon. 
* * ♦ Text writers, both Engllsh and American, hâve long regarded it as a 
settled prlnclple of law that the parties to a contract cannot oust the jurisdic- 
tion of the courts by any agreement to submit the matters In différence to 
arbitratlon. 2 Arn. Ins. 1245; 2 Stoiy, Eq. Jur. § 1457; 2 Pars. Mar. Law, 
483. Many addltlonal décisions and authorities might be added to thls list, 
where the same unquallfled doctrine is laid down and enforced, and I am not 
aware that the soundness of the rule established In the leadlng case has ever 
been questioned by an American court. * * * Ail things considered, I am 
of the opinion that the rule is stated by Ooleridge, J., in Avery v. Scott, 8 
Exch. 497, overrullng Scott v. Avery, Id. 487, in the same volume. He says 
there is no dispute as to the prlnclple. Both sides admit that it Is not unlawful 
for parties to agrée to impose a condition précèdent with respect to the mode 
of settling the amount of damage, or the time for payment, or any matters of 
that kind which do not go to the root of the action. On the other hand, it is 
conceded that any agreement whlch is to prevent the sufferlng party from 
eoming into a court of law, or, in other words, which ousts the courts of their 
Jurlsdictlon, cannot be supported. That qualification to the gênerai doctrine 
as stated In the earlîer cases was admltted in Hill v. More, 40 Me. 515, and I 
am inclined to thlnk it is one that ought to be sustalned. But the présent case 
is not withln that qualification, and consequently the demurrer is sustalned, 
and the plea adjudged bad." 

In Insurance Co. v. Morse, 20 Wall. 451, the court cited a number of 
authorities to show that "agreements in advance to oust the courts of 
the jurisdiction conferred by law are illégal and void," and especially 
.«ef erred to Scott v. Avery, 5 H. L. Cas. 811; Story, Eq. Jur. § 670; and 
Stephenson v. Insurance Co., 54 Me. 55, as follows: 

"In Scott V. Avery [one of the cases] the lord chancelier says: 'There is no 
doubt of the gênerai prlnclple that parties cannot by contract oust the ordinary 
courts of their Jurlsdictlon. That has been declded in many cases.' * * * 
And the principle, Mr. Justice Story, in his Commentaries on Equity Juris- 
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prudence, says, is applicable in courts of equlty as well as In courts of law. 
'And where the stipulation, though net against the pollcy of the law, yet is an 
effort to devest the ordinary jurisdiction of the common trlbunals of justice, 
Buch as an agreement In case of dispute to refer the same to arbitration, a 
court of equlty will not, any more than a court of law, interfère to enforce 
the agreement, but It will leave tlie parties to their own good pleasure in re- 
gard to such agreements. The regular administration of justice might be 
greatly impeded or interfered with by such stipulations, if they were speeifleal- 
ly enforced.' In Stephenson v. Insurance Co., 54 Me. 55, the court say: 'While 
parties may Impose, as condition précèdent to applications to the courts, that 
they shall first hâve settled the amount to be recovered by an agreed mode, 
they cannot entirely close the access to the courts of law. The law, and not 
the contract, prescribes the remedy; and parties hâve no more right to enter 
into stipulations against a resort to the courts for their remedy in a given case, 
than they bave to provide a remedy probibited by law. Such stipulations are 
répugnant to the rest of the contract, and assume to devest courts of their 
established jurisdictions. As conditions précèdent to an appeal to the courts, 
they are vold.' " 

In Guarantee Trust & Safe-Deposit Co. v. Green Cove Springs & M. 
E. Co., 139 U. S. 137, 11 Sup. Ct. ,512, where a decree of a circuit court 
dismissing a bill for foreclosure of a corporation mortgage was reversed, 
the suprême court said: 

"It is true, there is a subséquent provision in the deed of trust to the effect 
that neither the whole nor any part of the premises mortgaged shall be sold, 
under proceedings either at law or equlty, for the recovery of the principal 
or interest of the bonds; it being the intention and agreement of the parties 
that the mode of sale provided by the mortgage 'shall be exclusive of ail 
others.' This clause, however, Is open to the objection of attempting to pro- 
vide against a remedy in the ordinary course of judicial proceedings, and oust 
the jurisdiction of the courts, which, as is settled by the uniform current of 
authority, cannot be done. Hope v. Society, 4 Oh. Dlv. 327; Edwards v. So- 
ciety, 1 Q. B. Div. 5G3; Horton v. Sayer, 4 Hurl. & N. 643; Scott v. Avery, 8 
Exch. 48T, 5 H. L. Cas. 811; Thompson v. Charnock, 8 Term R. 139; Mitchell 
V. Harris, 2 Ves. Jr. 129; Tobey v. Bristol Co., 3 Story, 800, Fed. Cas, No. 
14,065; Noyés v. Marsh, 123 Mass. 280; King v. Howard, 27 Mo. 21; Oonner 
V. Drake, 1 Ohio St. 166; Trott v. Insurance Co., 1 CUff. 439, Fed. Cas. No. 
14,189; 2 Story, Eq. Jur. 1457." 

See, also, Tobey v. Bristol Co., 3 Story, 800, 23 Fed. Cas. 1313, and 
The Excelsior, 123 U. S. 40-51, 8 Sup. Ct. 33. 

We hâve not f elt called upon to discuss in détail the several Pennsyl- 
vania cases which hâve been urged upon our attention by the learned 
counsel for the défendant in error. The question before us is not as 
to the enforcement of the contract in accordance with the law of the 
place where it was made, but is as to whether a court of the United 
States should, because of the parties' agreement in advance to abstain 
from invoking its jurisdiction, refuse to enforce the contract at ail. 
Upon this question the décisions of the suprême court of the United 
States are controlling, and they admit of but one conclusion. The 
judgment of the circuit court is reversed, and the cause will be remand- 
ed to that court, with direction to enter judgment for the plaintiff on 
the verdict. 
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MANHATTAN LIFE INS. 00. v. McKOWN. 

(Circuit Court of Appeals, Third Circuit. December 15, 1898.) 

No. 44. 

Set-Off— Action ok Life Insurance Polict— Judombnt against Insured. 
In an action by an exeeutrix on a pollcy of insurance on the lif e of ber 
testator, payable to his executors, admlnistrators, or assigns, the défendant 
cannot set off a judgment in its favor against the décèdent. In such 
case the plaintiffi does not sue in her oflacial capacity as for a debt due the 
décèdent, who had no claim against the défendant, but as the payée named 
In the pollcy, and it Is immaterlal that the proceeds, when recovered, will 
go to the distributees of the estate. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

This was an action by Elizabeth C. McKown, exeeutrix of James C. 
McKown, deceased, for the use of Elizabeth C. McKown, against the 
Manhattan Life Insurance Company. From a judgment for plaintiff, 
défendant brings error, 

M. A. Woodward, for plaintiff in error. 
Thomas Patterson, for défendant in error. 

Before DALLAS, Circuit Judge, and BUTLER and BRADFORD, 
District Judges. 

BUTLER, District Judge. The suit is on a policy of insurance 
issued by the défendant to James C. McKown for $10,000, payable to 
his executors, admlnistrators or assigns, at the expiration of 90 days 
after proof of his death. The only défense is set-ofE. The défendant 
having obtained judgment against James C. McKown in his lifetime, for 
138,000, proposed to set it off against the plaintiff's demand. This 
the court refused to permit; and the défendant assigns the refusai as 
error. We think the court was right; and that the reasons given 
for its ruling, and the authorities cited, in dismissing a ruie for new 
trial, sufBciently justify it. Set-off is only permissible where the debts 
involved, and the rights of the parties respecting them, are mutual. 
The defendant's claim must constitute a cause of action against the 
plaintiff, at the date of suit. Where the plaintiff sues on the rights 
of another, as assignée, or légal représentative of a décèdent, such 
mutuality exists if the debt proposed to be set off was owing by the 
assignor when the assignee's rights attached, or was contracted by the 
deceased,, and due at the time stated. In the case before us the suit 
is by an exeeutrix, and the debt offered was owing by the décèdent and 
due in his lifetime. The plaintiff does not, however, sue in her offi- 
ciai capacity, as for a debt due to the deceased, but as payée named in 
the policy. She is the créditer under the contract. McKown had no 
claim against the company; it owed him nothing. The situation is 
the same as if the policy had been in favor of his wife, his ehild, or 
a trustée for his creditors. It is not material that the money when 
recovered will go to the distributees of his estate; that is a consé- 
quence of the contract, which the parties chose to make. 

The judgment is therefore afHrmed. 
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PATTEBSON v. THOMPSON et al. 

(Circuit Court, D. Oregon. December 3, 1898.) 

No. 2,459. 

1. Limitation op Aottons — Commencement of Action— Statuts ot" Oregon. 

The UabllJty of directors of a banli, under Hill's Ann. Laws Or. § 3231. 
which makes such directors wlio vote for the déclaration of a dividend 
when the bank is insolvent "jolntly and severally llable for the debts of 
the corporation then exlsting or incurred wliile they remain in office," is 
pénal in its nature, and the directors are not, as to such llability, "joint 
contractors or united in interest," within the meaning of section 14 of such 
Laws, providing that an action shaJI be deemed commenced as to each 
défendant when the complaint is filed and the summons served on hini or 
on a co-defendant, who is a joint contracter or united in interest with 
him; hence an action to enforce such liability Is not commenced as to a 
particular défendant until the service of summons on him. 

2. Samb— Demurrer— Facts Appearing on Face op Complaint. 

Under Hill's Ann. Laws Or. § 67, which authorizes a demurrer when 
It appears on the face of the complaint that the action bas not been 
commenced within the time limited by the Code, it belng further provided 
by section 14 that the action shall be deemed commenced when the com- 
plaint is filed and the summons served, the complaint and writ must be 
read together, and what appears from the two wiil be deemed, for the 
purposes of such demurrer, to appear on the face of the complaint. 

On Demurrer to Complaint. 
U. S. Gr. Marquam, for plaintifC. 
Oyrus A. Dolph, for défendants. ■ 

GILBEKT, Circuit Judge. Walter F. Burrell, one of the défend- 
ants, demurs to the complaint for the reason that it appears upon the 
face thereof that as to him the action was not commenced within the 
time limited by the Code of Civil Procédure of the State of Oregon. 
The action is brought to enforce the statutory liability which is im- 
posed upon directors of banking corporations in cases where they hâve 
declared dividends of the funds of insolvent banks. Hill's Ann. Laws 
Or. § 3231. In the case of Patterson v. Thompson, 86 Fed. 85, re- 
cently decided in this court, it was held that the statutory liability 
is pénal in its nature, and that the three-years statute of limitations 
applies. It is alleged in the complaint in the présent case that on 
May 10, 1892, the plaintiff deposited $978.33 with the Portland Sav- 
ings Bank, of which bank the défendants were directors, and for 
which sum the bank gave him a certiflcate of deposit payable on May 1, 
1895. The complaint was filed on March 26, 1898. On that day serv- 
ice of the complaint and summons was made upon one of the défend- 
ants, but summons was not issued against the défendant Burrell until 
June 16, 1898, and was not served upon him until June 22, 1898. 
The Annotated Laws of Oregon (section 67) provide that a défendant 
may demur to the complaint when it appears upon the face thereof "that 
the action has not been commenced within the time limited by this 
Code." Section 14 provides as follows: "An action sliall be deemed 
commenced as to each défendant when the complaint is filed and the 
summons served on him, or on a co-defendant who is a joint contractor 
or otherwise united in interest with him." It is clear that the de- 
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tendants in this case are not joint contractors or united in interest. 
Their liability is pénal, and is created by a statute which déclares that 
the directors who vote for the illégal dividend "shall be jointly and 
severally liable for the debts of the corporation then existing or in- 
curred while they remain in office." Section 3231. The plaintiff con- 
tends, however, that the défendant cannot avail himself of the statute 
of limitations cm demurrer, for the reason that it does not appear 
upon the face of the complaint that the action was not brought within 
the period limited by the statute. The complaint does show, how- 
ever, the date when the cause of action accrued. It is not necessary 
to décide whether the action could hâve been commenced before the 
date when the deposit fell due. It is clear that upon that date, if not 
before, the cause of action had accrued. In order to détermine the 
date of the commencement of an action with référence to the statute 
of limitations, it is necessary to know at what date the summons was 
served. The date appears ùpon the summons. It is there shown that 
not only was the summons not served, but that it was not issued, until 
after titiree years from May 1, 1895. The writ and the complaint 
must be read together, and what appears upon the complaint and the 
writ will, for this purpose, be deemed to appear on the face of the 
complaint Lambert v. Manufacturing Co., 42 W. Va. 813, 26 S. E. 431. 
The demurrer must be sustained. 



In re LEONG YOUK TONG. 

(Circuit Court, D. Oregon. Deeember 3, 1898.) 

No. 2,507. 

AUBNS — Exclusion of Chinbsb— Review of Décision oî" Collector. 

Where an alien has been denied admission to the United States nnder 
the Chlnese excluBion aet, upon grounds therein prescrlbed, and has exer- 
clsed his rlght of appeal to the seeretary of the treasury, by whom the 
décision of the collector has been afflrmed, a court is wlthout power on 
habeas corpus to review such décision on the ground of Irregularity in 
the taljlng of the testlmony by the collector, or hls refusai to receive cu- 
mulative évidence offered by the petitioner. The manner of conducting 
the hearing is not prescrlbed by the statute, and the discrétion of the 
collector In that regard is not subject to control by the courts. 

This is a hearing on a writ of habeas corpus. 

E. P. Mays and Charles F. Lord, for petitioner. 
John H. Hall, for the United States. 

GrILBEKT, Circuit Judge. A writ of habeas corpus was issued on 
behalf of Leong Youk Tong upon a pétition which alleged that he 
was unlawfuUy deprived of his liberty under authority of an order 
made by T. J. Black, collector of customs for the port of Portland. 
It was alleged in the pétition that the petitioner was and had been a, 
merchant at Portland, Or., since the year 1891; that in the year 1897 
he went to China upon a business trip, and that upon his return to 
the port of Portland, in July, 1898, he applied for readmission, and 
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produced before the collecter two white witnesses to prove the fact 
that he was such merchant; that said witnesses were examined, and 
so testifled; that the petitioner ofEered other reputable white witnesses 
to prove the same fact; that the coUector refused to examine the other 
witnesses, upon the ground, as then stated by him, that there was 
aiready sui38cient proof that the petitioner was a merchant; that one 
B. F. Jossey, a Chinese inspecter of the treasury department, objected 
before the collector to the right of the petitioner to land, and caused 
the hearing to be continued to the foUowing day; that, upon the fol- 
lowing day, the petitioner, by his counsel, appeared before the col- 
lector and the said inspecter; that no further testimony was taken, but 
that thereupon the said inspecter stated that the petitioner was de- 
nied the right to land, which statement the collector agreed te, but 
neither he nor the inspecter made knewn the ground of said décision, 
The évidence upon the hearing on the writ fully sustains thèse alléga- 
tions so far as they go. It appears that, two days before the applica- 
tion came on for hearing, the said Jossey had presented to the col- 
lector his report upon the case, in which he reported adversely to the 
petitioner's right to land. On the day of the hearing, the collector 
heard the évidence of two reputable wMte witnesses, to the eflect that 
the petitioner, to their knowledge, had been, and was, a merchant in 
the city of Portland, carrying on business in his own name, and deing 
no manual labor other than such as was necessary in conducting his 
business. On the fellowing day, the collector and the inspecter, Jos- 
sey, who seems to hâve usurped and exercised the functions of the col- 
lecter, rejected the testimony of three reputable white witnesses whe 
were offered to correborate the évidence of the first two witnesses, and 
anneunced te the petitioner's counsel that they were convinced that 
the petitioner was a merchant, but that he would be denied the right 
of admission into the United States upon other grounds. Up to this 
time no testimony whatever had been taken before the collector ex- 
cept that of the two witnesses above referred to. On the same day, 
the Chinese inspecter and the collector informed the petitioner's coun- 
sel that the reason why the petitioner was rejected was that his store 
had been used for gambling and as a heuse of ill famé. After the 
décision had been anneunced, and the petitioner's counsel had left, 
the collector proceeded to take the dépositions of two witnesses, ad- 
verse te the petitioner, who deposed to the effect that the petitioner's 
stock in trade had been very small, and was only for a blind, and that 
he had been engaged in keeping a gambling house and a heuse of 
prostitution. The petitioner appealed to the secretary of the treas- 
ury from the décision, and procured and ferwarded to the secretary the 
aiSdavits of the three witnesses whose testimony had been rejected by 
the collecter, and acquainted the secretary with the above-detailed facts 
which occurred at the hearing. The décision of the collector was af- 
flrmed on the appeal. 
By the law ef August 18, 1894, it is previded as follows: 
"In every case where an alien îs excluded from admission into the United 
States under any law or treaty now existing or liereafter made, the décision 
of the appropriate immigration or eustoms offlcers, if adverse to the admission 
of such alien, shall be final, unless reversed on appeal to the secretary of the 
treasui'y." 
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If there has been a décision in tMs case Such a:s the statute con- 
templâtes, the décision is iinal, and can be reversed only on appeal 
to the secretary of the treasury. This court bas no anthority, by writ 
of habeas corpus or otherwise, to review it. Lem Moon Sing v. tJ. S., 
158 "U. S. 538, 15 Sup. Ct. 967. The courts bave interfered only in 
cases where the appïicant for admission was . about to be deported 
under an order which denied him a hearing, or denied his right of 
appeal (In re Gottfried, 89 Fed. 9; In re Gin Fung, 89 Fed. 153; In 
re Monaco, 86 Fed. 117); and in cases where he has been denied the 
right to land for reasons which the law does not recognize as ground 
for his exclusion (In re Kornmehl, 87 Fed. 314). If, in this case, the 
collecter had in fact decided, as was indicated in his verbal state- 
ment to the petitioner's counsel, that the petitioner was a merchant, 
and, as such, entitled to admission into the United States, but that 
he was denied admission for some other reason not connected with his 
status as a merchant, and not by statute or treaty made a ground of 
exclusion, the order of déportation would undoubtedly be Toid. Such 
appeared to be the facts as they were set forth in the pétition for the 
writ. But the évidence shows that, after announcing his décision, 
the coUector proceeded to takei furtiier évidence which tended to show 
that the petitioner was not in reality a merchant, but that he had car- 
ried on a pretended business as a merchant as a blind, and with the 
object of remaining within the United States and giving his attention 
to other occupations. Whether the évidence was suffi cient to sustain 
that conclusion it is unnecessary to consider. This court has no ju- 
rifidiction to détermine the question whether or not the petitioner 
ofifered to the coUector the proof that he was a merchant. The method 
to be followed by the collecter in arriving at his décision is not pre- 
scribed by law. He was not obliged to hear, or to permit the prés- 
ence of, counsel for the petitioner. He was not prohibited from an- 
nouncing a décision, and thereafter taking, in the form of dépositions, 
the hearsay évidence on which he had arrived at his conclusion. He 
might, if he chose, refuse to hear cumulative testimony upon any point. 
He was not required to conform his proceedings to what is known as 
"due process of law." Such is the doctrine of Nishimura Ekiu's Case, 
142 U. S. 651, 12 Sup. Ct. 336. Keferring to that case in a subséquent 
décision, the suprême court declared its purport to be that if congress 
intrusted the final décision of the facts upon which an alien's right 
to land was made to dépend, to an executive oflScer; "his order was due 
process of law, and no other tribunal, unless expressly authorized by 
law to do so, was at liberty to re-examine the évidence on which he 
acted, or to controvert its efladency." Fong Yue Ting v. U. S., 149 
U S. 698, 713, 13 Sup. Ct. 1016. The testimony which was offered in 
this case , by: the petitioner's counsel, and rejected by the collecter, 
was thereafter presented to the secretary of the treasury on the ap- 
peal. It follows from the affirmance of the collector's décision by the 
secretary either that the purport of such évidence was not deemed suffl- 
cient to reverse the décision ef the collecter, or that its exclusion by 
him was not held erroneous. The petitioner must be remanded to his 
custody. 
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In re BRUSS-EITTER CO. 
(District Court, E. D. Wisconsin. December 10, 1898.) 

1. BAîTKKtrPTCT— Efpect of Bankbuptcy Act on Statb Insolvenct Laws. 

The enactment by congress of a national bankruptcy act suspends the 
opération of state insolvency laws from the time of such enactment, sub- 
jeet only to such limitations as may be prescribed In the banliruptcy act. 

2. Bamb— TiMB OF Taking Effect. 

In regard to Its suspensive effect on state insolvency laws, the national 
banlsruptcy act of 1898, providing that "this act shall go into full force 
and efCect upon its passage: provided, however, that no pétition for 
voluntary bankruptcy shall be flled within one month of the passage 
thereof, and no pétition for involuntary banlsruptcy shall be fileû within 
four months of the passage thereof," and that "proceedings commenced 
under state insolvency laws before the passage of this act shall not be 
aflfected by it," took effect, as to involuntary proceedings, from the date 
of Its approval, July 1, 1888, and not from November 1, 1898, when péti- 
tions in such cases might first be filed. 
8. Samk. 

ïhe postponement of the rlght to file pétitions in Involuntary cases until 
four months after the passage of the banki-uptcy act did not authorize 
state courts, in the interval, to take Jurisdictlon of proceedings begun 
under state insolvency laves, being a mère régulation of procédure, and 
not a déniai or impairment of the rights of suitors. 

i, SaME— JttEISDIOTION OF COURTS OF BaNKRDPTCY. 

A district court of the United States, sitting in bankruptcy, lias juris- 
diction to entertain a pétition in involuntary proceedings against a cor- 
poration amenable to the law, and to appoint a temporary receiver of its 
efCects, notwithstanding the fact that proceedings had been begun against 
the same corporation in a state court, under a statute of the state, after 
the passage of the national bankruptcy law, but before the date when 
involuntary pétitions under it couM be flled, founded on alleged insol- 
vency and fraud of the défendant, and seeking to take possession of its 
assets for the same purposes involved in the bankruptcy proceedings, and 
including an application for the appointment of a receiver. 

In Bankruptcy. On motion to dismiss pétition for want of juris- 
diction. 

0. W. Briggs and O'Connor, Hammel & Schmitz, for the motion. 
McCabe & Dahlman, opposed. 

SEAMAÎî, District Judge. The pétition by âve creditors states a 
prima facie cause within the provisions of the récent act of congress 
for an adjudication of involuntary banliruptcy against the Bruss-Ritter 
Company as an insolvent corporation of Wisconsin. The pétition was 
flled November 4, 1898, and on November 11, 1898, upon pétition show- 
ing cause therefor, a receiver of the effects of said corporation was ap- 
pointed by order of this court. The motion to dismiss is founded solely 
upon the contention that the bankruptcy act of July 1, 1898, having 
postponed the flling of any pétition for involuntary bankruptcy until 
November 1, 1898, was inoperative in the case at bar, because an action 
was commenced in the superior court of Milwaukee county on October 
27, 1898, founded upon alleged insolvency and fraud, to take posses- 
sion of the assets of the corporation for the same purposes involved 
in the bankruptcy proceedings, pursuant to provisions of the Wiscon- 
sin statute, which action was pending when this pétition was flled, 
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încluding an application for the appointaient of a receiver. Tlie power 
of congress to enact a gênerai bankruptcy statute is secured by consti- 
tutional provision. In the absence of such congressional enactment, 
the States are free to provide for insolveney relief of limited extent, 
but when congress exercises its authority by a gênerai enactment ail 
State action is suspended from such time and subject only to such lim- 
itations as may be prescribed in the act. Tua v. Carrière, 117 TJ. S. 
201, 209, 6 Sup. et. 565. As remarked in Platt v. Archer, 9 Blatchf. 
559, Fed. Cas. No. 11,213, this authority of congress "is paramount and 
exclusive, and se is the jurisdiction of the district court thereunder." 
The doctrine thus stated is well established, and is unquestioned upon 
this motion, except that it is contended (1) that the act of July 1, 1898, 
was not intended to go into effect, in cases of involuntary bankruptcy, 
until November Ist, and (2) even if so intended, that no remedy was 
provided for the intervening four months, leaving the state enactments 
unimpaired, so that in actions commenced meantime for their enforce- 
ment jurisdiction is retained of the subject-matter without interfér- 
ence by proceedings under the bankruptcy act. 

1. The intention of the act to hâve gênerai force and effect from 
the date of passage is expressly declared in the concluding paragraphs 
a and b, as foUows: 

"a, This act shall go Into full force and effect upon Its passage: provided, 
however, that no pétition for voluntary bankruptcy shall be flled wlthin one 
month of the passage thereof, and no pétition for involuntary bankruptcy shall 
be flled wlthin four months of the passage thereof. 

"b. Proceedings commenced under state insolveney laws before the pas- 
sage of this act shall not be affected by it" 

The date of passage is also referred to in defining acts of bankruptcy 
in section 67, and there is no provision which gives countenance to, 
or even suggests, the législative intent to postpone the force of the 
enactment, uniess the postponement of time for flling pétitions must 
be taken as conclusive of such purpose. Décisions interpreting the 
bankruptcy act of 1867 are cited as supporting the latter view. Judd 
V. Ives, 4 Metc. (Mass.) 401; Day v. Bardwell, 97 Mass. 246; Lothrop 
V. Foundry Co., 128 Mass. 123; Martin v. Berry, 37 Cal. 208; and 
cases noted in last édition of Bump, Bankr. 98. Thèse authorities are 
clearly inapplicable, as there is no parallel in the terms of that act 
with those hère in question. Section 50 of the act of 1867 provided : 

"That this act shall commence and take effect, as to the appolntment of 
offlcers ereated thereby and the promulgation of rules and gênerai orders, 
from and after the date of Its approval: provided, that no pétition or other 
proceeding under this act shall be flled, received or commenced before the 
flrst day of June," 1867. 

The terms were not clear in stating the time when the act should hâve 
full force, but were quite clear in naming alone for its immédiate eiîect 
the preliminary appointments, rules, and orders, and then providing that 
no proceedings should be instituted before June Ist, Courts differed 
in flxing the time of its going into gênerai effect, and it is unnecessary 
to discuss hère the correetness of one view or the other. That which 
was upheld in the cases cited, namely, that it was not operative to 
suspend state provisions until June Ist, may weU be assumed, for the 
purposes of this motion, as the sound interprétation. But there is 
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no such ambiguity in the terms of the présent act. The intention 
that "it shall go into full force and effect upon its passage" is well 
expressed, leaving no room for invoking the canons of interprétation 
applied to the former act; and to the extent that the actual intent of 
congress contrôla I am of opinion that the act is operative from July 
1, 1898. This view is well fortifled by a décision of the suprême judi- 
cial court of Massachusetts, filed November 3, 1898, in Manufacturing 
Ce. V. Hamilton, 51 N. E. 529, cited by counsel for petitioners, in 
which the identical questions urged upon the présent motion were di- 
rectly involved and determined. After pointing out the distinction 
from the terms of the earlier statutes, especiaUy that of 1867, and the 
cases thereunder, it is beld that the change was manifestly intentional, 
and within the power of congress, and was effective to supersede the 
insolvency laws of the commonwealth from the date of its passage so 
far "as to deprive the courts [of the state] of jurisdiction to entertain 
pétitions for the commencement of insolvency proceedings filed after 
July 1, 1898." The court, speaking unanimously through Knowlton, 
J., concludes the opinion as foUows : 

"Thèse various provisions alïecting the rights and conduet of debtors and 
creditors are dififerent from those previously exlsting In most of the states, 
and perhaps différent from those found in the laws of any state; and they 
supersede ail conflicting provisions. The only limitation upon the full and 
complète opération of the act upon its passage is that the right to begin pro- 
ceedings is postponed one month In the case of voluntary pétitions and four 
months in the case of involuntary pétitions. Whenever the proceedings are 
commenced, the conduet o£ the parties after the passage of the act is to be 
tested by its requirements. Thg only saving clause aiïecting the jurisdiction 
of state courts provides for cases commenced In those courts before the pas- 
sage of the act. The plain implication is that proceedings commenced m the 
state courts after the passage of the act are unauthorized. This is in ac- 
cordance with the earlier language giving the statute full force and effect 
from the time of its passage, except that the flling of pétitions is to be post- 
poned for a short time. We are of opinion that the language was chosen 
to malïe clear the purpose of congress that the new System of bankruptcy 
should supersede ail state laws in regard to insolvency from the date of the 
passage of the statute." 

2. With the purpose of congress thus established to bave the law 
take effect from July Ist, the proviso to postpone the filing of péti- 
tions thereunder, in voluntary cases one month and in involuntary cases 
four months, cannot operate to nullify that purpose for the reasonable 
preparatory time so directed for commencing the proceedings. It is 
probably true, as counsel argues, that the authority granted to congress 
by the constitution to establish uniform laws on the subject of bank- 
ruptcy cannot be exercised by the mère abolition or suspension of state 
insolvency provisions without furnishing a System of remédies in their 
place. But such System is clearly provided by this act, and the fact 
that pétitions may not be received before the time fixed is a mère 
régulation of procédure, — the time and manner of commencing actions 
being always subject to régulation, — and in no sensé can it be held that 
the remédies of suitors, which are presumably adéquate and complète, 
are thereby impaired. There is no vested right in suitors to hâve the 
courts open at ail times, either to entertain their actions or afford hear- 
ings witiiout delay, and it is suflQcient for the préservation of ail rights 
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that redress îb provîded, and can be obtained with reasonable prompt- 
ness. I am therefore of opinion that congress has duly exercised its 
paramount authority to establish a uniform System of bankruptcy, and, 
having placed in the United States courts exclusive cognizance of bank- 
ruptcy causes, ttiis court is constrained to entertain the pétition in ques- 
tion. There is no jurisdiction to administer in the state courts causes 
whieh are clearly so deflned in this act, and no ground for applying the 
doctrine which prevails where jurisdiction is concurrent giving priority 
to that which is first obtained. The motion to dismiss the pétition 
must be overruled. It is so ordered. 



TJNITED STATES v. SAPINKOW. 

(Circuit Court, S. D. New York. November 29, 1898.) 

1. Intbrital Revenue— Construction of Amendments to Eevised Statutes. 
When a chapter of the Revlsed Statutes relates to clgara, and the 
leading section defines clgars to Inclùde cigiirettes, "withln the meaning 
of this chapter," a subséquent change In the sections of the chapter by 
striklng out the original sections of the Eevised Statutes, and substitut- 
ing new sections In place thereof, demands that the amendatory law be 
treated as stUl govemed by the statutory définition In the leading section 
of the Eevised Statutes, and crimlnal sections substituted for sections 
In the original chapter In the Revlsed Statutes, and In terms applicable 
to clgars, apply to cigarettes. 

3. Bevised Statutes— Amendments. 

A statute amendlng a section of the Revlsed Statutes by striklng out 
the same, and substitutlng other amended provisions therefor, becomes 
part of the Revlsed Statutes. 
8. Same. 

The case dlstlnguished from décisions under the pension laws, which, 
by section 5485, Eev. St., made It crimlnal to charge a greater compen- 
sation than was authorlzed In the title pertalning to pensions (section 
4785), In which it was held that a statute enacted subséquent to the 
Revlsed Sta:tutes, and repealing section 4785, and flxlng différent com- 
pensation, rendered the crimlnal provision (section 5485) unenforceable, 
because no compensation was provided any longer In the title pertainlng 
to pensions. 

4. Internai. Revenue— Construction op Statutes. 

The statutory définition of clgars, making them Include cigarettes 
(Rev. St. § 3387) when the term Is used in a certain chapter, is not 
applicable to provisions of the same chapter, which, on thelr face, show 
that the term "cigars" îs used In contradlstlnction to "cigarettes," and 
exclusive thereof, like Id. § 3394. 

5. Construction op Statutes- Provisos. 

The construction of provisos consldered. A partleular provision held 
to be a proviso, and not an independent enactment, although the oi-na- 
slonal use of the term "provided," to Introduce provisions which are 
Indépendent enactments, and not provisos, is recognized. 

6. Same. 

Statutes should be construed so as to harmonize and glve effect to ail 
thelr provisions, so that, when a body of law Is amended, the whole Sys- 
tem must be regarded In each altération, and no disturbance allowed of 
existing législative rules of gênerai application beyond the clear intention 
of congress. Revenue statutes aire, moreover, to be construed liberally, 

7. Cbiminal Law — CompijAINts on Information and Belibf. 

Complaints in crimlnal cases must be upon such oath as is required 
by the United States constitution and Rev. St. § 1014; and a com- 
plaint purportlng to be on information and bellef, In which no grounds 
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and êources of information are stated, but only certain grounds of belief 
not appearing to be based on déponents personal knowledge, is insufficient, 
and does not confer jurlsdiction to Issue a warrant of arrest 

8. SaME— ISSUANCK OP WARRANTS. 

Quœre: Is jurlsdiction conferred to issue a warrant In a case In 
whlch the warrant Is Issued upon the sworn complalnt of a private citi- 
zen, whieh is not approved in writing by a United States district attorney, 
as required by Aet May 28, 1896 (2 Supp. Kev. St. p. 486), even wlien tlie 
complalnt Is presented to the commlssioner by an assistant United States 
district attorney? 

9. Same. 

Défendant was chargea in criminal proceedings before United States 
Commissioner Shields with violations of sections 3392 and 8397, as amend- 
ed, of the Revised Statutes of the United States (1 Supp. Kev. St. pp. 241, 
864), because of dealings with cigarettes not packed, etc., in the manner 
authorized by the statutes. Counsel for the prisoner moved that the 
commissioner dlsmiss the proceedings for want of jurlsdiction on the 
followlng grounds: (1) That the facts alleged in the complalnt do not 
constltnte a crime under any law of the United States, because nelther 
of the statutes mentloned in said complalnt, nor the statutes amendatory 
thereof, in thelr features apply to cigarettes; (2) because the warrant 
bas not been based on the proof under oath required by the constitution 
and Eev. St. § 1014; (3) because the complalnt is by one other than a 
government officer upon his information and belief, and was not approved 
in writing, before Its Issuance, by a United States district attorney. 
The material portions of the complaint are set ont in the opinion. The 
complalnt purports to be on information and belief by one Kassel, a 
private Indivldual, and the grounds of hls information and belief given 
are expressed only in the followlng passage: "Deponent's belief is based 
upon falsely made cigarettes, purporting to be his manufacture, which 
are not hls manufacture, and whlch bore deponent's stamps, whlch cig- 
arettes had been sold by the défendant." The commissioner, by consent 
of the United States attorney and the attorney for the prisoner, certified 
the questions to the court for détermination. The court, in the follow- 
lng opinion, décides that the motion to dismiss for want of jurlsdiction 
should be granted because the second iwint is relevant; the flrst point 
is deelded in favor of the government; and the third point is not declded, 
because the décision on the second point renders it unnecessary. 
(Syllabus by the Court.) 

Clarence S. Houghton and Wm, S. Bail, Asst. U. S. Atty., for the 
United States. 
Max J. Kohler, for défendant. 

THOMAS, District Judge. The défendant was arrested upon a 
warrant issued by Mr. Commissioner Shields, upon the complaint of a 
private person, for alleged violation of the internai revenue laws of 
the United States, in that (1) he unlawfully removed from the place of 
manufacture 500 cigarettes, not properly boxed and stamped; (2) and 
unlawfuUy and willf ully sold and offered for sale 500 cigarettes, which 
were not packed in a box or boxes previously unused for that purpose, 
and were not stamped with a stamp denoting the internai revenue tax 
on the same cigarettes; (3) and did unlawfuUy fail, neglect, and omit 
to put up 700 cigarettes manufactured by him and for him, and sell 
the same, and remove the same for consumption and use, without 
putting up the said cigarettes in proper packages or parcels, as re- 
quired by law, and without having affixed to each of said packages or 
parcels a suitable stamp denoting the tax thereon, and did unlawfuUy 
fail, neglect, or omit to properly cancel the stamp thereon appearing, 
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prior to the sale and removal of the said cigarettes for consumption 
and use; (4) and did unlawfully sell and offer to sell 500 cigarettes, 
packed in a form other than in new boxes or packages, not before 
used for that purpose, containing, respectively, 10, 20, 50, and 100 
cigarettes each, but wbicli were placed in old boxes or packages, 
whicb had been before used for packing cigarettes, the number of said 
boxes or packages so removed being no less than 50 boxes or pack- 
ages, each containing 10 cigarettes. 

The statute relating to the offenses charged is contained in chapter 
7 of title 35 of the United States Eevised Statutes, which comprises 
sections 3387 to 3406, inclusive. The particular sections involved 
are section 3387 (the first section in the chapter) and sections 3392 
and 3397 contained in su ch chapter. It is not denied by the défend- 
ant that certain sections of the Kevised Statutes exist, numbered sec- 
tions 3392 and 3397, which prohibit the acts and omissions charged 
against the défendant. But it is urged that the défendant has not 
committed an offense under such sections, (1) because sections 3392 
and 3397, haying been amended, are not a part of chapter 7, so as to 
be applicable to cigarettes, by mère force of the provisions of section 
3387 of chapter 7, which provides that "cigarettes ^d cheroots shall 
be held to be cigars under the meaning of this chapter"; (2) because 
the new section 3397 does not of itself make provision for cigarettes, 
and, while 3392 does provide for the packing of cigarettes, no penalty 
is atfached to a disobedience of the provision. 

The foUowing légal proposition will be first considered: When a 
chapter of the Eevised Statutes relates to cigars, and the leading section 
deflnes cigars to include cigarettes, does a subséquent change in the 
sections of the chapter exempt cigarettes from the statutory définition? 
By Act 1879, c. 125, § 16, sections 3387, 3392, and 3397 were amend- 
ed (1 Supp. Rev. St. pp. 240, 241), and by Act 1890, c. 1244, section 3392 
was again amended (1 Supp. Eev. St. p. 864). But the définition of 
cigars, as contained in original 3387, is not, in terms, disturbed. By 
the act of 1879 it is provided "that section thirty-three hundred and 
ninety-seven be, and the same is hereby, amended by striking ont ail 
after the said number, and substituting therefor the following." Then 
follows the new phraseology, which differs from that in the original 
section by providin^ for '•'•stœmping^ mdenting, burning or impressing 
into each box, in a legible and durable manner (with a branding iron), 
the number of cigars contained therein (the name of the manufac- 
turer), the number of the manufactory, and the number of the district, 
and the state," etc. The italicised words are in the new section, and 
not in the old, and the words in parenthèses are in the old statute, 
and not in the new. The new section also contains a provision re- 
lating to cigars exported, and their exemption from the internai 
revenue tax. Two facts are noticeable: (1) The new section is a 
substitute for the old, and is in terms related to chapter 7; (2) the 
new provision for "stamping, indenting, or impressing into each box'' 
certain information, makes the provision more applicable to cigarette 
packages than did the old provision for burning, which was more 
suitable for cigar boxes. Therefore the amendments make the sec- 
tion more applicable to cigarettes than it was before. Without re- 
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femng for the moment to section 3392, the présent inquiry may be, 
is section 3397 so made a part of chapter 7 as to bring cigarettes 
within its provisions by virtue of the définition of cigars contained in 
section 3387? Chapter 7 is a constituent part of title 35, which in 
turn is a subdivision of the Kevised Statutes. Chapter 7, as regards 
the subject of which it treats, is given a certain isolation and complete- 
ness, whereby certain sections are assembled into one common whole. 
This clustering of sections was adopted because they were deemed 
homogeneous, and, While they may be interdependent, they are not 
related for the purposes of their application, elther to other parts of 
the Kevised Statutes, or to extrinsic chapters. The resuit is that 
when a certain section is changea, either in form or substance, a 
change is made, not only in the section, but also in the entire chap- 
ter; and the lawmaker, in providing the new matter, if it be such, is 
deemed to hâve had chapter 7 and ail its sections in view, and to hâve 
eubjected the new provisions to their influence. When section 3397 
was changed in phraseology, and slightly in substance, by the addi- 
tion of cognate matter, it was still 3397 of chapter 7, and continued to 
perform the former office of that section, in its allotted relation to ail 
the other sections of the group of which it was an intégral part. At- 
tention is called in the interesting and skillf ul brief of the defendant's 
counsel to U. S. v. Mason, 8 Ted. 412; U. S. v. Hewitt, 11 Fed. 243; 
U. S. V. Jenson, 15 Fed. 138; U, S. v. Stam, 17 Fed. 435; U. S. v. 
Moore, 18 Fed. 686; U. S. v. Goodwin, 20 Fed. 237; U. S. v. Van 
Vliet, 22 Fed. 641. See, contra, U. S. v. Dowdell, 8 Fed. 881. Thèse 
cases involved an offense created by section 5485 of the Eevised Stat- 
utes, which is a part of the crimes act, which made it a crime for a 
person to charge or retain "any greater compensation for his services 
than is provided in the title pertaining to pensions," of which section 
4875 provided that such compensation should be $25. Subsequently 
this section was repealed, and provision was made in the repealing act 
for allowable charges of pension agent. See chapter 367, Act 1878 
(20 Stat. 243). This repeal of section 4785 left section 5485 without 
foundation for a criminal prosecution, since the section to which it 
referred had ceased to exist. In other words, the offense and its 
punishment were created by two primarily independent statutes, con- 
tained in différent titles of the Kevised Statutes; but a connection 
was established for the purposes of the penalty by a référence in one 
statute to the other. Later the section containing the punishment by 
repeal ceased to exist, and nothing was inserted in its place. Hence 
the section referred to an hiatus in "the title pertaining to pensions." 
The case is not at ail analogous to that at bar. Hère the changed 
section (3397) is a component part of a particular chapter, adjusted 
to its other provisions, and in terms is attached to that chapter, and 
the amendments in certain particulars made the section more applica- 
ble to cigarettes, and in other particulars did not make it less applicable 
to cigarettes. If the material that made up the old section was taken 
away, coincidently with its removal a similar provision took its place. 
But in the application of the définition contained in section 3387 to 
cigarettes there is an opportunity for interprétation. Under such 
définition chapter 7 would not be regarded as applicable to cigarettes, 
90F.-42 
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so far as some spécial provision therein was specifically made for 
cigarettes. Thus, in section 3394, the tax on cigars and cigarettes is 
stated at différent amounts. In such case tlie spécifie provision for 
a tax on cigarettes would except it from the provision relating to 
cigars, anà it may be that some otlier provision might; in tlie nature of 
the case, be so peculiarly applicable to cigars, and so obviously in- 
applicable to cigarettes, that a court would be justifled in construing 
the statute accordingly. 

Having concluded that section 3397 as amended is but a continua- 
tion of the original section, and subject to the opération of section 
3387, the court is brought to the considération of section 3392. 
Should the same construction be observed? The amendment changes 
the fornier section in the folio wing particulars: (1) By allowing 
cigars to be packed in boxes containing 200 each; (2) by allowing the 
use of sample boxes cojitaining not less than 12 nor more than 13 
cigars; (3) by prohibiting packing less than the allowed number of 
cigars in each box; (4) by omitting the minimum fine and imprison- 
ment; (5) by providing (a) for the packing of cigarettes in quantities 
other than the quantities appointed for cigars, (b) for the afflxing 
of suitable stamps on packages of cigarettes, and the cancellation 
thereof, prior to sale or removal for consumption or use, under such 
régulations as the commissioner of internai revenue shall prescribe, 
(c) that imported cigarettes shall be packed, stamped, and the stamps 
canceled in like manner in addition to the import stamp. See similar 
provision, section 3402. It will be observed that the substantial 
change in the section relates to the several quantities of cigarettes 
containable in a given box. The change indicated under (1), above, is 
incorporated in the purview of the primary provision commanding in 
what quantities cigars may be packed. Thereupon the matter indi- 
cated under (2) is brought in by a proviso for sample boxes, which 
proviso modifies so much of the purview of the statute as précèdes it. 
The purview of the section then continues, and is accompanied by a 
proviso as to retail dealers, ail substantially, save the omission of the 
minimum pénal ties, as is contained in the section before this amend- 
ment. Thereupon foUows the provision for packing and stamping 
cigarettes, etc., which is brought in under a paragraph introduced by 
the words "and provided further." This proviso excepts from the 
purview of the section cigarettes to the extent stated, viz. in regard to 
the quantities in which they shall be packed; that is, while the pur- 
view prescribes that cigars shall be packed in certain quantities, 
cigarettes are excepted from such provision, and are directed to be 
packed in certain other quantities. The very fact that this proviso 
is used to save out cigarettes from the provision applicable to cigars 
shows that cpngress regarded cigarettes as cigars, and, unless dif- 
ferentiation were made as to the packing thereof, they would fall 
within the provision as to cigars. The gênerai purpose of a proviso 
is to except the clause covered by it from the gênerai provisions of 
a statute, or from some provisions of it, or to qualify the opération 
of the statute in some particular, although it has been pointed out 
that "it is a common practice in législative proceedings in the con- 
sidération of bills for parties desirous of securing amendments to 
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them to précède their proposed amendments witli the term 'provided,' 
so as to déclare that, notwithstanding existing provisions, the one 
thus expressed is to prevail, thus having no greater signiflcance than 
would be attached to the conjunction 'but' or 'and' in the same place, 
and simply serving to separate or distinguish the différent paragraphs 
or sentences." Eailroad Co. v. Smith, 128 U. S. 174, 181, 9 Sup. Ct. 
49. It has been said of a proviso that the gênerai rule is that a pro- 
viso carves spécial exceptions ont of the body of the act (Rj'an v. Carter, 
93 U. S. 83) ; that the oiBce of the proviso, generally, is either to except 
something from the exacting clause, or to qualify or restrain its gen- 
erality, or to exelude some possible ground of misinterpretation of its 
extending to cases not intended by the législature to be brought within 
its purview. Minis v. U. S., 15 Pet. 423, 446. There seems to be no 
doubt of the êffect of the proviso in the case at bar. A particular sec- 
tion of a particular chapter of the Eevised Statutes was amended. That 
chapter, by section 3387, included cigarettes within the word "cigars" ; 
the amended section provided a slight change for packing cigars. This 
new manner of packing cigars would include cigarettes, and a proviso 
was added that excepted cigarettes from that manner of packing; but 
the proviso did not, beyond its terms, operate upon the purview. 
Hence, while cigarettes were excepted from the purview as to pacldng, 
they were not thereby excepted from the remaining provisions of the 
purview. Hence the punishment provided in the purview applied to any 
omission to pack as directed in the proviso relating to cigarettes. Tbere 
is no incongru! ty, and no absurdity in the application of the statute 
can resuit, It is one of the purposes of the just interprétation to avoid 
this (Heydenfeldt v. Mining Co., 93 U. S. 634, 638), and to harmonize 
and give effect to ail of the provisions of a statute (Platt v. Railroad Co., 
99 U. S. 48). Therefore, when a body of law is amended, "the whole 
System must be regarded in each altération, and no disturbance allowed 
of existing législative mies of gênerai application beyond the clear in- 
tention of congress." Saxonville Mills v. Eussell, 116 U. S. 13, 21, 6 Sup. 
Ct. 240, where it is said: " 'In the interprétation of our System of reve- 
nue laws, which is very complicated,' as was said in the case of U. S. v. 
Sixty-Seven Packages of Dry Goods, 17 How. 85, 93, 'this court has not 
been disposed to apply with strictness the rule which repeals a prior 
statute by implication, when a subséquent one has made provision upon 
the same subject, and différent in some respects from the former, but 
hâve been inclined to uphold both, unless the repugnancy is clear and 
positive, so as to leave no doubt as to the intent of congress.'" A 
consultation of that case wiU illustrate how far the court went to per- 
petuate a proviso connected with a statute, and attach it to a subséquent 
statute. It is elsewhere stated that: "Revenue laws are not pénal 
laws in the sensé that requires them to be construed with great strict- 
ness in favor of the défendant. They are rather to be regarded as 
remédiai in their character, and intended to prevent fraud, suppress pub- 
lie wrong, and promote the public good. They should be so construed 
as to carry out the intention of the législature in passing them, and most 
effectually accomplish thèse objects." Cliquot's Champagne, 3 Wall. 
114, 145; U. S. V. Hodson, 10 Wall. 395; Smythe v. Piske, 23 Wall. 
374j 380. It requires no construction illiberal to the défendant to regard 
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section 3392, as amended, as a continuing portion of chapter 7, and in 
assuming that congress Md in view that chapter, and each and every 
provision thereof, in making the altération contained in the amended 
section. It would, on the ôther hand, offend the rule of interprétation 
above stated to regard the amendment to section 3392 as a repeal pro 
tanto of the définition of cigars contained in section 3387. There is no 
repugnancy and no difflculty in construction. The section continues as 
a part of chapter 7, performing its duty as a part thereof, and the 
statute expressly points ont the estent to which cigarettes are intended 
not to be classed as cigars. The provisions of section 55, c. 1244 (1 
Supp. Kev. St. p. 869), are consonant with thèse views. But it is 
urged that the power of régulation given to the commissioner of internai 
revenue enables him to make régulations, the disobedience of which 
would entai! punishment, and that this is beyond the powcr of congress. 
It is not understood that a disobedience of any such régulations is 
charged against the défendant. The statute in terms prohibits ail the 
offenses involved in his arrest, and provides a punishment therefor. 

Aside from the questions just discussed, it is clamied that the war- 
rant of arrest was issued without jurisdiction, because tlie complaint 
herein was not on such oath as is required by the United States consti- 
tution and the Revised Statutes (section 1014), The warrant is issued 
on the complaint of one Kassel, a private citizen, and ail the statements 
of alleged fact rest upon information and belief. No grounds of in- 
formation are stated, but déponents belief is stated to be "based upon 
falsely made cigarettes [whatever that means] purporting to be his [de- 
ponent's, intending] manufacture, which were not his manufacture, and 
which bore déponents stamps, which cigarettes had been sold by the 
défendant." How did the déponent know that the défendant sold thèse 
false cigarettes? He has just sworn to the fact on information and 
belief. Is he using alleged faets, which he knows only on information 
and belief, as a statement of the basis of his belief? It appears so to the 
court. Without examining the décisions cited by the learned counsel 
for the défendant, it is évident that the complainant has not stated any 
grounds either for his information or belief. Did he know where de- 
fendant's place of manufacture was? Did he know or hear of the dé- 
fendant doing any of the acts alleged against him? Did he see any of 
the cigarettes sold? Does he know or hear of any fact or circum- 
stance in any degree Connecting the défendant with any of the trans- 
actions alleged on information and belief? If so, why did he not state 
when and where he derived his knowledge? As his afiidavit stands, the 
déponent has stated on his information and belief that the défendant 
was guilty of varions acts and omissions, but he f ails utterly to give the 
slightest substantiation of such information and belief, or either. 

Further objection is made to the warrant upon the ground that it is 
issued upon the sworn complaint of a private citizen, and is not ap- 
proved in writing by a United States district attorney, as provided by the 
act of May 28, 1896. 2 Supp. Kev. St. p. 486. Inasmuch as the warrant 
cannot be sustained for the reason that the grounds of the complamant's 
information and belief are not sufHciently set forth, it is unnecessary 
to consider this objection. If it shall appear to the district attorney to 
hâve been well taken, the omission can be supplied in future cases. 
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EICHMOND MICA CO. v. DE CLYNB et al. 
(Circuit Court, D. New .Tersey. December 14, 1898.) 

1, Preliminart Injonction — Supficienct of Showins. 

A preliminary injunction will not be granted prohibiting a défendant 
from continuing an employment alleged to be in violation of a contract 
with tlie complainant, on a bill whieh does not set out such contract, nor 
disclose the circumstances surrounding its exécution, so as to enable tbe 
court to judge of its validlty. 

8. Patents— Suit for Inpeingbment — Preliminart Injonction. 

A preliminary injunction wlU not be granted to restrain the use of a 
machine alleged to infringe a patent which has not been adjudlcated upon, 
when the bill does not disclose any use or public acquiescence in the same, 
and proof of Infringement Is not clear. 

This is a suit in equity by the Eichmond Mica Company against 
Gustav De Clyne and otliers for infringement of a patent and tiie spé- 
cifie enforcement of a contract. Heard on motion for preliminary in- 
junction. 

Charles Black and Benjamin West, for the motion. 
Charles L. Corbin, opposed. 

KIEKPATEICK, District Judge. The bill flied in this cause has 
two separate and distinct objects: (1) To détermine the validity of a 
patent daim, and an adjudication as to whether some of the défend- 
ants, who are associated as the Homestead Mica Company, are using 
an infringing machine; and (2) to obtain the spécifie performance 
of a contract said to hâve been entered into by another défendant not 
to manufacture naica for three years from the date of said agreement. 

The défendant Robert W. Traylor is an employé of the Homestead 
Mica Company, but otherwise has no interest in the company, nor hâve 
they in the subject-matter of the suit against him. Without consider- 
ing the question raised as to the multifariousness of the bill, it will be 
sufficient at this time to say that the complainant dœs not show itself 
entitled to the relief sought on either branch of the case. 

The contract said to hâve been entered into between the complain- 
ant and the défendant Traylor has not been set out in the bill of com- 
plaint, nor has a eopy been annexed thereto. It is impossible, there- 
fore, for the court to détermine the rights of the parties thereunder. 
No opportunity is afîorded the court to examine the circumstances 
surrounding its exécution, to ascertain whether the considérations 
■were full and fair, or whether, by reason of its gênerai provisions, it 
would be void as being in restraint of trade. As the case is presented 
to the court, it would not be justified at this time in forbidding the 
défendant to follow an employment which he says is necessary for the 
support of himself and family. 

The patent of the complainant has never been adjudicated upon, nor 
does the bUl disclose any use or public acquiescence in the same. The 
first claim, upon which alone the complainant relies, seems to be a 
very narrow one. The earlier patents produced show that in no sensé 
can it be said to be in the pioneer ranks. It is not so claimed, The 
complainant's évidence of infringement consists solely in a statement 
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said to hâve been made by an employé of the défendants, that the 
machines used by the Homestead Mica Company were the same as the 
complainant's patented machines. This statement of fact is uncorrob- 
orated by the testimony of any expert who has seen or examined 
either machine. Standing alone, such testimony would not carry 
convincing weight to the mind of the court; much less does it do so 
when, as in this case, the employé dénies having made the statement 
attributed to him. The défendants' answering aflBdavits call attention 
to radical différences in the machines, and their exhibits of prier pat- 
ents cast a doubt upon the novélty of lie complainant's device. Under 
the rule approved by the circuit court of appeals in this circuit in the 
case of Whippany Mfg. Co. v. United Indurated Fibre Co., 30 C. C. A. 
615, 87 Fed. 215, the motion for preliminary injunction will be denied. 



TOWER V. EAGLE PBNCIL CO. 

(Circuit Court, S. D. New York. November 19, 1898.) 

Patents— Cork Slbevk for PBNHor,DER8. 

The Tower patent, No. 378,223, for a penholder with a cork sleere for 
ease of the Angers, lield valid, and Infringed. 

This was a suit in equity by Levi L. Tower against the Eagle Pencil 
Company for infringement of a patent. 

Walter S. Logan, for plaintiff. 
Marcellus Bailey, for défendant 

WHEELER, District Judge. The patent in suit is No. 378,223, 
dated Febmary 21, 1888, and granted to the plaintiff for a penholder 
with a cork sleeve for ease of the Angers, fltting smoothly over a round 
tenon against a square shoulder on the lower end of the body of the 
holder, and strengthened by a métal tube on the end of the tenon inside 
the sleeve, with radial points turned outward from the end of the 
tube over the lower end of the sleeve, and with a slot in the end of the 
tenon permitting the sides to spring Inwardly and admit the pen be- 
tween one of them and the tube. The spécification, referring by let- 
ters to the parts aptly shown in drawings, sets forth: 

"In ordep that the sleeve, B, of cork may be protected from abrasion when 
inserting the pen, P, in position in the holder, I provide a métal re-enforce 
tube, H, which fits snugly upon the slotted tenon, B, and within the longi- 
tudinal opening formed through the said cork sleeve, E, and has its lower end 
portion formed into a séries of radial points, L, whlch are turned outward 
over and upon the lower end of the cork sleeve, whereby the rigidity of the 
pen is seeured within the cork sleeve, and the liability of its being broken is 
greatly diminished, as It is protected by the points, L. 

"It will be seen and understood that by the construction of the penholder 
as above set forth I am enabled to employ a very thln sleeve of cork, and 
retaln ail of Its désirable quallties, with little expansé, as its exterior 'velvety 
surface,' which is so agreeable to the Angers, when held a long time in 
writing, and which had heretofore required an inconvénient size, and, on ac- 
count of the brittleness of cork when made of a solid pièce, rendered the same 
objectionable, as well as the Increased cost of production. I fully overcome 
thèse and other defects by my présent invention, which forms a cheap, simple, 
convenient, and durable penholder of superior quality. I am aware that 
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soUd cork penholders are old and well known, aud tliat penliolders hâve been 
constructed with hard-rubber sleeves, and also with elastie rubber sleeves 
and with métal tips. Therefore I do not claim cork, or any other material, 
but lirait my invention to the novel construction of the thin cork sleeve re- 
enforced with a métal tube, and protected from abrasion at the ends, as set 
forth." 

The claim is for — 

"A penholder consisting of the body portion, A, provided with a tenon, B, 
havlng an annular socket or groove, D, provided with a cork sleeve, E, one 
end of whlch is fltted wlthin the said groove, and its opposite end portion 
provided with a re-enforce métal tube. H, having a séries of points, L, which 
contact with the end of the said sleeve, as shown, ail being constructed and 
arranged substantially as described." 

The limitations of the field of invention by prier things and patents 
are substantially well stated in the patent as shown by thèse extracts. 
Gork was not new, nor were sleeves of différent material in softness or 
elasticity from the body of the holders; and, if this was a mère substi- 
tution of cork for rubber, there would be great difflculty in finding hère 
any patentable invention, as there was in Hotchkiss v. Greenwood, 11 
How. 248. But that does not seem to be exactly this case. Gork 
appears to be very désirable in this place; but, from its bulk in pro- 
portion to its strength, it was difflcult to be had there in convenient 
size and shape. It could not be held in place, nor maintain itself, 
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as TObbep would. The invention was of means to make the substitu- 
tion, The bQdy was to be contrived of convenient size, with the 
proper tenon smd shoulder, for holding the cork sleeve, without having 
it too large, or in the way, at the upper end; and the métal tube -with 
outward tnrning points, for protecting the sleeve at the lower end, and 
for holding the pen, was to be planned. This could not probably be 
accomplished by telling a good wôrkman in penholders to do it. Cre- 
ative thought and calculation seem to hâve been necessary, and to hâve 
been sufiQçlently involved in arranging the parts, although old, or of old 
material, to amount to patentable invention. C. & A. Potts & Co. 
V. Creager, 155 U. S. 597, 15 Sup. Ct. 194. The penholder brought out 
was a new, and seemingly a patentable, manufacture. 

The defendant's penholder seems to bç made in exact accordance 
with the plaintifPs patent, except that the métal tube, instead of be- 
ing formed at the lower end into a séries of radial points, which are 
turned outward, over and upon the lower end of the cork sleeve, la 
turned outn'ard whole against the end edge of the; cork sleeve, which 
is left, or made, perpendicular. This différence, however, does not 
seem to be actually material, or to hâve been conclusively made mate- 
rial, by the terms of the patent. The turned outward straight edge 
of the defendant's tube does the same thing as the turned outward 
crooked edge of the métal tube of the patent, and in substantially the 
same way. The one is the équivalent of the other so far as either 
is material, and the variance is in an unimportant détail. The sub- 
stance of the patented invention appears to hâve been taken. Decree 
for plaintiff. 



BALL & SOCKET FASTENBK CO. v. COHN et al. 

(Circuit Court, S. D. New York. Deeember 5, 1898.) 

Patents — Suit for Inprikgkmeht — MuiiTiFARiocsNEss of Bill. 

A blll for the Infringement of a patent, which also allèges, and seeks to 
recover damages for, unfalr trade and compétition in the sale of the pat- 
ented article prior to the issuance of the patent, is multlfarfous; the two 
causes of action being entirely distinct from each other. 

Thèse are two suits in equity by the Bail & Socket Fastener Com- 
pany against Julius Cohn and others, each for the infringement of a 
patent, and for an accounting, and the recovery of damages for unfair 
compétition in trade. Heard on demurrers to the bills. 

George 0. G. Coale, for plaintiff. 
Odin B. Eoberts, for défendants. 

WHEELEE, District Judge. One suit is brought for alleged in- 
fringement of patait No. 604,637, applied for June 20, 1895, dated May 
24, 1898, and granted to William S. Richardson, assigner to the plain- 
tiff, for an hnprovement in détachable fasteners for gloves and gar- 
ments, The other is brought for alleged infringement of design pat- 
ent No. 27,865, applied for April 29, 1897, dated November 16, 1897, 
granted to William S. Richardson for a design for the socket member 
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of such fasteners, and assigned, with back damages for infringement, 
May 20, 1898, to the plaintiff. Each bill, besides, allèges: 

"That the orator bas been long In business, and bas established a good stand- 
ing, and began to make and sell the patented fastener in the summer of 1895, 
for whlch there has been and Is a large market; that the articles in question 
are small, and sold in large quantities, and that it is extremely difficult, though 
not impossible to those skilled in the art, to détermine whether certain fast- 
eners are made by your orator, and under said letters patent, or are made in 
défiance of your orator's said right, so closely do défendants' fasteners re- 
semble your orator's; that the défendants, so your orator is informed and be- 
lieves, are large jobbers and distributors, and hâve been and are selling fast- 
eners in varying quantities to other dealers, made in imitation of your orator's 
eaid fastener (by whom your orator is ignorant), and until recently hâve sold 
said goods in bulk, and without discloslng upon the package by whom they 
were made or sold; and your oratnr is informed and believes that the said 
spurious and infringing goods hâve been sold surreptitiously in large quan- 
tities in ail parts of this country, and in unfair compétition with the goods of 
your orator, and that thèse défendants hâve availed themselves of said adver- 
tising of your orator, and of the business push and enterprise by which your 
orator first made known the value of thèse goods to the public, to make sales 
herein complained of, to the manifest injury of your orator, and the défend- 
ants hâve derived and stlU continue to dérive from such use of the said inven- 
tion, and of the réputation of your orator, large gains and profits,"— and prays 
that "the said défendants may be compelled by decree of this court to aceount 
for and pay over to your orator ail such gains and profits as hâve accrued to 
or hâve been received by them by reason of their unlawful acts hereinbefore 
complained of, and also the damages which your orator has sustained by said 
unlawful acts of the said défendants." 

The bills hâve been demurred to for multifariousness, and the cases 
hâve been heard together. If the bills had not gone baek of the issue 
of the respective patents, in alleging the unfair and unlawful com- 
pétition in trade, they would hâve been good, as setting out only the 
différent conséquences of the same act, as held by Judge Shipman in 
Adee v. Peck Bros. & Co., 39 Fed. 209, foUowed by Judge Dallas in 
Jaros Hygienic Underwear Co. v. Pleece Hygienic Underwear Co., 60 
Fed. 622. The plaintiff does not, and would not seem to be entitled 
to, set up and recover for any infringement before the grant of the 
patents. Eein v. Clayton, 37 Fed. 354; Kirk v. U. S., 163 U. S. 49, 
16 Sup. et. 911. The unlawful compétition before that is entirely 
distinct from any infringement after; and the setting that up as a 
ground for relief, with that for the infringement of the patent in each 
case, makes two cases for distinct relief in the same bill. Tliat the 
relief sought for the unlawful compétition before the patents is of the 
same nature as that which might be included with that for the in- 
fringements after, does not cure the difQculty. The acts are separate, 
and their conséquences distinct. The défendants, as the biïls are 
framed, would hâve to answer two separate and distinct matters in 
each case. If this could be required, thèse two bills could, probably, 
as well hâve been joined in one as to hâve been brought separately. 
Demurrers sustained. 



90 FEDBRAli REPORTER. 

BRILL T. ST. LOUIS CAR CO. et al. 

(Circuit Cîourt of Appeals, Blghth Circuit. November 28, 1898.) 

No. 1,049. 

1. Patents — Construction op ClaIms — Ambndment of Application. 

Wliere an applicant for a patent amends and limits liis elaims and spécifi- 
cation to meet objections of tlie patent oioace, wlietlier sucli objections were 
well founded or not, he is not entitled to the beneflt of tlie original elaims 
under tlie patent issued, nor to a construction maklng tlie amended elaims 
as broad as those abandoned. 

2. Samb— Limitation of Claim by Spécification. 

The words "substantially as set f orth," at the end of a clalni, refer to tlie 
spécification, and malie it an essential part of the claim; and, where the 
language of the claim Is gênerai, It is limited by the more spécifie descrip- 
tion contained in the spécification. 

8. Samb— Trucks for Street Cars. 

The Brill patent, No. 432,115, for a street-car truck, as to elaims 1, 4, 
and 6, must be limited to a comblnatlon of parts, an essential élément of 
whlch is that the housings of the axle-boxes shall extend to or below the 
bottom of such axle-boxes. Claim 3, which described the truck frame, 
was anticipated by the frame shown in the Woodbury patent, No. 48,008, 
for a frame for a steam street car. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Thls was a suit by John A. Brill, the appellant, agalnst the St. Louis Car 
Company et al., the appellees, to restraln the infringement of letters patent 
No. 432,115, whlch was issued to John A. Brill on July 15, 1890, pursuant 
to an application flled on April 27, 1889. The invention covered by the 
patent relates to street-railway car trucks of the kind that are deslgned to 
carry eleetrle motors, grlps, or other analogous devices. In his spécification 
the Inventor stated that the object of hls Invention was "to provide a truck 
frame of which the housings or pedestals for the axle-boxes f orm a component 
part of the truck frame, which is whoUy supported upon or suspended from 
the axle-boxes, so that neither the frame, pedestals, nor appurtenances mounted 
on the frame, are subject to the vertical vibration of the car body, and an 
easier rlding car body and an easier traveling runnlng gear and truck frame 
are provlded, and which admits of easy and quick removal of any or ail of 
the wheels and axle-boxes for repairs or replacement, wlthout necessitaling 
the dlsmantling of the truck frâme. * ♦ *" The invention clalmed by 
the patentée is fairly disclosed by the drawlngs Nos. 4, 5, and 9, which appear 
on the opposite page. In the drawlngs last referred to, B represents the axle 
of the car; b the axle-box; C represents the housings or pedestals for 
the axle-boxes, which are not secured to the body of the car, but are sup- 
ported by the axle-boxes. The pedestals, so termed, are in the form of an 
inverted U, shown more clearly in Fig. 9, and the sides thereof extend 
to or below the bottom of the axle-boxes, as disclosed in Fig. 5, to maintain 
them in their normal position. ITie ends of the pedestals, c', shown In Flgs. 
4 and 5, are connected together by slde bars, d, shown in Fig. 4, to form the 
frame, D, of which the pedestals, 0, are an hitegral or component part, and 
constltute the truck frame for the car. Between the top bar, c, of the pedes- 
tals, and the axle-boxes, b, are Interposed cushlons of rubber, c^, to provide a 
spring support for said pedestals on the axle-boxes. Through vertical open- 
ings In the pedestal ends, c', pass posts, F (see Fig. 4), which dépend from 
the sills, a, of the car body. The lower ends of the posts, F, are suitably 
braced by a brace. H, shown In Fig. 4, which is bolted to the car sill, a, and 
by a truss-rod, I, whlch is also shown In Fig. 4. Surrounding the posts, F, 
are car springs, the lower ends of whlch rest on the frame, D, or on the 
ends of the pedestals, c'. The only elaims of the patent that are Involved 
in the présent action are elaims Nos. 1, 3, 4, and 6, which are as follows: 
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"What I daim is: (1) A truck frame, D, having component axle-box, pedes- 
tals or housings supported on and extending to or below the bottera of tbe car 
axle-boxes, in combination with a spring-supported car body, substantially 
as set forth. • * * (3) In combination with the axle-boxes of a car, the 
frame, D, having axle-box pedestals, C, witli lower open ends, ci 2, extending 
down to the bottom sides of said frame, and the latter extending longitudinally 
beyond the car axles, substantially as set forth. (4) In a car, the frame, D, 
having pedestals, C, supported on, and extending down to or below the bottom 
of, the axle-boxes, springs inserted between said pedestals and boxes, and 
sprlng supports for said car on said frame, substantially as set forth. * • • 
(6) In combination with a car body and its running-gear axle-boxes, the frame, 
D, having component yoke-shaped axle-box pedestals, C, with lower open 
ends, cl 2, Inner and outer posts, F, Connecting frame, D, and car body, car 
springs surrounding said posts, braces, H, for the outer posts, and a separate 
truss-rod, I, for the inner posts, P, substantially as set forth." ïhe circuit 
court held that none of the aforesaid claims were Infringed by the device 
whlch was in use by the défendants, and it accordingly dismissed the bill of 
complaint. The case is before this court on appeal from such decree. 

Francis Kawle, fiw appellant. 
George H. Knight, for appellees. 
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Before SANBOEN and THAYEE, Circuit Judges, and SHIEAS, 
District Judge. 

THAYEE, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The trial court found, and its flnding in that respect is not contro- 
verted by the complainant, that the infringing device of which com- 
plaint is made in the bill differs from the device described in com- 
plainant's patent, No. 432,115, in that the housings or pedestals of the 
car axie-boxes in the infringing device do not extend to or below the 
bottom of said axle-boxes. The trial court further decided that, upon 
a true construction of the patent in suit, claims 1, 3, 4, and 6, set forth 
in the statement, must be limited to a combination of parts, one élé- 
ment of which, to wit, the housings of the axle-boxes, is so constructed 
as to extend to or below the bottom of said axle-boxes. In consé- 
quence of this construction of the patent, it followed, of course, that 
the défendants were not guilty of an inf ringement. We are of opinion 
that the patent was properly construed by the trial court in the respect 
last stated, and that the charge of infringement was not sustained. 
In every instance where the housings of the axle-boxes are specifically 
described in the spécification of letters patent No. 432,115, they are 
described as extending down "to or below the bottom of the axle- 
boxes"; and the same language is repeated substantially in the claims 
now under considération, except the third and sixth. It also appears 
from the testimony that in order to obtain the patent in suit the pat- 
entée was compelled to modify his original claims for which claims 1 
and 4 are a substitute, by inserting the limitation with respect to the 
housings, that they extended to or below the bottom of the axle-boxes. 
The original claims, for which claims 1 and 4 appear to hâve been sub- 
stituted, contained no such limitation. The patent office rejected the 
original clauns, pointing out that as drawn they covered a combination 
which was anticipated by prior patents, to wit, patents Nos. 399,468 
and 402,890, which were issued respectively to W. S. G. Baker on 
March 12, 1889, and to S. A. Bemis and L. Pflngst on May 7, 1889, 
whereupon the complainant amended his spécification and original 
claims so as to make it appear that the housings therein claimed 
extended to or below the bottom of the axle-boxes. When thus differ- 
entiated from the prior art, the patent was allowed containing claims 
1 and 4 in their présent form. In view of this amendment of the 
spécification and claims to meet the objections of the patent office, it 
is clear, upon the authorities, that the patentée cannot now be heard 
to assert that the amendment was immaterial, and that his claims 
cover housings or pedestals which do not extend to or below the bot- 
tom of the aile-boxes. He is not at liberty to insist upon a construc- 
tion of his claims which will cover a method of constructing the hous- 
ings which he was required to abandon or disclaim for the purpose of 
obtaining favorable action on his application. It is immaterial, we 
think, whether the patent office was right or wrong in rejecting the 
complainant's original claims on the ground that the invention therein 
described was anticipated by the prior art. By amending his spécifi- 
cation and claims the complainant admitted, in effect, that some lùni- 
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tations were necessary; and it is now too late to assert that he was 
entitled to his original claims, or tliat the daims as finally allowed 
are as broad as the original claims. Sutter v. Robinson, 119 U. S. 530, 
7 Sup. et. 376; Shepard t. Carrigan, 116 U. S. 593, 6 Sup. Ct. 493; 
Erie Rubber Co. v. American Dunlop Tire Ce, 28 U. S. App. 470, 
515-517, 16 C. C. A. 632, and 70 Fed. 58, and cases tliere cited. 

In the sixth claim of the patent the housings or pedestals are not 
specifically described as extending to or below the bottom of the axle- 
boxes, but in view of the prior art, and the action of the patent office 
to which we hâve already alluded, we think that this limitation must 
necessarily be read into the sixth claim, and that the housings and 
pedestals therein referred to are no other than those described in 
claims 1 and 4, and in the spécification; that is to say, we are of the 
opinion that the "yoke-shaped axle-box pedestals, C," referred to in 
the sixth claim, are the pedestals which are in every instance described 
in the spécification as extending to or below the bottom of the axle 
boxes. The words "substantially as set forth," with which this claim 
concludes, refer to the spécification, and make the description of the 
housings therein contained an essential part of the claim. "General 
language in a claim which points to an élément or device more fuily 
described in the spécification is limited to such an élément or device 
as is there described." Adams Electric Ey. Co. v. Lindell Ey. Co., 40 
U. S. App. 482, 512, 23 C. C. A. 223, and 77 Fed. 432, 449; Mitchell 
V. Tilghman, 19 Wall. 287; Stirrat v. Manufacturing Co., 27 U. S. 
App. 13, 47, 10 C. C. A. 216, and 61 Fed. 980. 

Claim 3 of the complainant's patent, which covers the frame, D, 
having axle-box pedestals with lower open ends, in combination with 
,the axle-boxes, is, in our judgment, anticipated by the method of con- 
structing the trucks of a street steam car which is shown by United 
States letters patent No. 48,008, which was issued to Joseph P. Wood- 
bury on May 30, 1865. This patent was ofEered in évidence by the 
défendants, together with several other patents, in support of the plea 
of anticipation; and, in our judgment, it discloses the exact combina- 
tion covered by the complainant's third claim. As no other error has 
been assigned, except the failure of the lower court to enter a decree 
for the complainant sustaining the validity of claims 1, 3, 4, and 6, it 
follows from what has been said that the decree must be afQrmed, and 
it is so ordered. 



THE JAMES BAIRD. 

COTTINGHAM v. ABBOTT et al. 

(District Court, D. Massachusetts. December 6, 1898.) 

No. 834. 

1. Bhippiiiq— Ratb op Discharging Cargo— Cokbtrdction of Charter Paett. 
A charter party for a vessel to be loaded with lumber provided that "the 
lay days for loading or discharging shall be as follows (if not sconer dis- 
patch), commencing one clear day from the time the captain reports his ves- 
sel ready to receive or discharge cargo : * • ♦ Loading with ail possible dis 
patch, but not less than 25 M. feet daily. • • * The cargo or cargoes to 
be • • • delivered according to custom of the port of discharge." Held, 
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that such contract did not expressly provide for the rate of discharge at 
25 M. feet dally. 
2. Same— Cdstom dp Port. 

A custom of a port as to the rate of dlscharging a certain kind of lumber 
from a vessel, to govern the rights of parties under a contract otherwise 
indeterminate, must not only be êstablished and reasonable, but also cer- 
tain and definlte. Such a custom cannot be found on testimony that the 
rate is "from 17,000 to 20,000" feet per day, or "from 25,000 to 30,000" feet. 
Such testimony can only establish the usual or average time for unioading, 
and is valuable only as showing the Umits, under ordlnary circumstances, 
of a reasonable rate of dlscharging lumber of that kind at such port, and 
does not obviate the necessity of consldering the particular circumstances 
of each case. 
8. Samb— Inconvenibnce of Whaef — Liabilitt op Consignée for Delay. 

Where the wharves at a port are not ail equally convenient for the dis- 
charge of every sort of cargo, in the absence of a custom establishing a 
uniform rate, a reasonable rate of discharge is not necessarily the same at 
ail wharves, and, while a wharf may be so inconvénient as to render the 
consignée responsible for the delay in dlscharging thereat, the reasonable 
convenience required is not the highest degree of convenlence either im- 
aginable or actually existing. 

This was a libel in admiralty for demurrage on account of delay of 
the respondents, as consignées, in discharging a cargo. 

Carver & Blodgett, for libelant. 
John Lowell, for respondents. 

LOWELL, District Judge. The libelant in this case is the owner of 
the schooner James Baird, ujwn which a cargo of hard pine timber and 
flooring was shipped from Pascagoula, Miss., to Boston, consigned to the 
respondents. The material parts of the charter party are as follows: 

"A full and complète cargo of kiln-drled and resawn pltch pine lumber under^ 
and on deck. . Cargo to be ail kiln-drled lumber under deck. It is agreed that' 
the lay days for loadlng or discharging shall be as follows (if not sooner dis- 
patch), commenclng one elear day from the time the captain reports his vessel 
ready to recelve or discharge cargo at such safe anchorage as the charterer 
may direct: Loadlng wlth ail possible dispatch, but not less than 25 M. feet 
dally, Sundays excepted; and that, for each and every day's détention by de- 
fault of said party of the second part or agent, thirty-seven & oo/ioo dollars 
per day shall be paid by sald party of the second part or agent to said party 
of the flrst part or agent. The cargo or cargoes to be recelved alongslde, 
within reach of vessel's tackles, and delivered according to custom of the port 
of discharge." 

The material parts of the two bills of lading are as follows: 
"(1) Shipped in good order and well eonditioned: 

"32,945 pcs. rough klln-dried lumber, containiug 260,863 feet 

"9,313 pcs. dress kiln-drled lumber, containing 40,342 feet. 

"About 99,378 feet of the above lumber is ou deck. 
"(2) 4,612 pcs. 414x4 rift. flg., containing 35,560 feet. 

"16 pcs. resawn lumber. containing 14,526 feet. 

"About 32,000 feet of the above lumber is on deck." 

The captain duly reported his arrivai on May 21, 1896, about 5 p. m., 
and was directed to Mystic Wharf. The "resawn lumber," or timber, 
ail of which was on deck, was there discharged into the water at a time 
which I am not able to détermine precisely from the évidence, but, at the 
latest, before the noon of May 25th. Otherwise no berth was provided 
and no cargo was discharged until May 26th, when a berth was provided, 
but, as the day was rainy, the discharge did not begin until May 27th. 
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It continued upon every week day through June 3d, when the discbarge 
of the deck load was completed. On June 4th the Baird was moved to 
a dock owned by the respondents, but could not corne close alongside it, 
owing to want of water, until a part of the cargo below deck had 
been taken off over a temporary bridge. This occupied two or three 
days, after which the Baird, being lightened, was hauled up to the dock. 
Thereafter it is adnaitted that the discharge was suflQciently prompt. 

The libelant contended in argument that the charter party provided 
expressly for a discharge at the rate of 23 M. per day, but in this I 
think he is mistaken, and that the express agreement relates only to the 
rate of loading, although a rate of loading, stipulated by the parties, 
may, in some cases, be évidence of what is a reasonable rate of dis- 
charge. The libelant further alleged a custom of the port of Boston 
fixing 25,000 feet per day as a reasonable rate for the discharge of this 
kind of flooring, while the respondents alleged an established custom 
of less than 20,000. 

The évidence on both sides satisfies me abundantly that no customary 
rate, properly so called, exists for the discharge of this kind of lumber. 
The appropriate office of a custom is to interpret the otherwise inde- 
terminate intentions of the parties or to ascertain the trae meaning of 
a particular word. See The Eeeside, 2 Sumn. 567, Fed. Cas. No. 11,657. 
To be valid, a custom must be not only established and reasonable, but 
certain and deflnite. One of the libelant's witnesses, for example, testi- 
fled that the custom ealls for a discharge of 23,000 to 30,000 feet; one 
of the respondents' witnesses, in like manner, testifled to a customary 
rate of 17,000 to 20,000. I do not think either custom is possible. 
There might be a deflnite rate of discharging lumber fixed by custom 
for the sake of convenience, as 100 tons a day, Sundays excepted, is said 
to be the customary rate for the discharge of coal. See Thacher v. 
Gas-Light Co., 2 Low. 361, 364, Fed. Cas. No. 13,850. A custom which 
fixes the rate at from 17,000 to 20,000 feet, however, is an impossibility, 
unless the minimum is the privilège of one party and the maximum that 
of the other, or unless the custom defines the circumstances under which 
every rate between the maximum and minimum becomes customary. 
Neither condition exists hère, and the meaning attached to the words 
"custom" and "customary" is well deflned by the witness Childs : 

"The point bas been raised hère on the words 'customary,' 'average,' 'usual.' 
The way that I look at the three words is that they are practically one word. 
'Customary' means the average or usual dispatch at the port at which the ves- 
sel discharges. That is the term that is used among the broliers and the mer- 
chants in every port where the vessels go. The word 'customary' is considered 
to mean what Is the average or usual time for unloading at that port." 

The testimony given on both sides is therefore valuable only as it 
shows what are the limits, under ordinary circumstances, of a reasonable 
rate of discharge of this kind of lumber within the port of Boston. It 
does not establish a deflnite rate, or obviate the necessity of consider- 
ing the circumstances of each case. 

The charter party in this case gave the respondents "one clear day" 
in which to provide a berth for the schooner. I need not hère déter- 
mine precisely what thèse words mean under ail circumstances. In 
this case they bound the respondents to furnish a berth where the Baird 
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could discharge throughout the whole of May 23d. In fact, no bertîi 
was furnished uatil Ms^j 26th, and the libelant lOBt the use oiE May 
23d and May 25th, except so far as he employed them in discharging 
the timber, something less than half a day's work. It is practically 
admitted that no discharge is to be expected on Sundays and holidays, 
and, 80 far as kUn-dried lumber under deck is cpncerned, I think it ia 
fairly established that no discharge is to be expected on rainy days. 
I hesitate to apply this exception to a deck load, even of kiln-dried floor- 
ing, which has been carried from Pascagoula to Boston; but as there 
is no évidence whether the failure to discharge on May 26th was caused 
by the stevedore or by the consignée, and as no one is shown to liave 
asked for discharge on that day, I sliall allow no demurrage for it. Dis- 
charge was continued on every other week day that the schooner lay at 
Mystic Wharf, including May 30th. Presumably it was permitted on 
that day for the convenience of both parties, and the discharge upon a 
holiday leaves the case as if the schooner had so much less cargo to 
discharge on her stipulated lay days. 

The libelant contends that the discharge was hindered at Mystic 
Wharf by its inconvénient arrangement and management, and by the 
inability of the surveyor properly to keep up with the stevedore. The 
évidence to this effect is not very deiinite. That Mystic Wharf is 
somewhat less convenient than other wharves in Boston appears pretty 
plainly, and the rate of discharge thereat seems to be somewhat lower 
than at some other wharves. I am not convinced, however, either by 
the évidence or by the argument, that a reasonable rate of discharge is 
necessarily the same at ail wharves and under ail circumstances. The 
wharves in Boston are not, in fact, equally convenient for the discharge 
of every sort of cargo, and no custom has been proved which requires 
me to disregard the diffierence among them. Doubtless a wharf may 
be so inconveniently arrauged or constructed that the consignée will 
be responsible for the delay in discharging thereat, but the reasonable 
convenience required of a wharf is not the same thing as the highest 
degree «f convenience either imaginable or actually existing. Taking 
everything together, I think that the libelant was improperly delayed 
at Mystic Wharf somewhat, but not very much. I allow a day and a 
half before discharge began and one day thereafter. 

The removal to the respondents' wharf was by the orders of the re- 
spondents, and for the delay caused thereby they are responsible. The 
évidence does not show distinctly how much delay was caused by the 
moving and by the inability to bring the vessel immediately alongside. 
Evidently it was small, and I shall allow only an additional half day's 
demurrage therefor. The vessel having been thus delayed three work- 
ing days by the fault of the respondents, it follows that she ought to 
hâve finished her discharge by June 12th instead of June 16th, and 
there must be a decree for four days' demurrage, as one Sunday inter- 
vened. To recapitulate, I think the Baird should hâve been discharged 
on May 23d, 25th, 27th, 28th, 29th, 30th (by the assent of both parties), 
June Ist, 2d, 3d, 4th, 5th, 6th, 9th, llth, 12th. May 24th and 31st and 
June 7th were Sundays. On May 26th and June 8th and lOth it 
rained. 

Decree accordingly. 
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LEWIS et al. y. JOHNSON. 
(Circuit Court, D. Washington, N. D. December 1, 1898.) 

JUKISDICTION — TrANSPER OF CAUSE FROM DISTRICT COURT DP ALASKA. 

Kev. st. §§ 601, 637, providing for the transfer by a district court of a. 
cause in whlch the judge is interested or has been counsel "to the next 
circuit court for the district; and If there be no circuit court thereln, to 
the next circuit court in the state; and if there be no circuit court in the 
State, to the next circuit court in an adjoining state,"— do not authorize the 
transfer of a cause from the district court of Alaska to a circuit court in 
the district of Washington, as, though the district court of Alaslca be con- 
sidered as within the terms of the statute, Washington cannot be held to 
be an "adjoining state." 

Heard on Objections to Jurisdiction. 

George E. Wright and E. P. Lewis, for complaînants. 
S. H. Piles, for défendant. 

HANFORD, District Judge. This suit was commenced in the Unit- 
ed States district court for Alaslta, and was pending therein when Hon. 
C. S. Johnson became judge of that court. Judge Johnson was an 
attomey for the complaînants until a short time before his induction 
into office, when, by an order of the court, he was permitted to with- 
draw from ail cases in which he appeared as an attorney. He is the 
sole judge of the only court in Alaska having jurisdiction of the contro- 
versy. The complaînants flnding themselves in the predicament of 
having a case in a court the judge of which is disqualifled to hear and 
décide it, they sought to obtain relief by moving to transfer it to this 
court, under the provisions of sections 601, 637, Rev. St. U. S. Thèse 
statutes provide, in effect, that whenever the judge of any district 
court is interested in any suit pending therein, or has been of counsel 
for either party, or is related to or connected with either party, it 
shall be his duty, on application of either party, to cause the fact to be 
entered on the records of the court, and to order that an authenticated 
copy of the record "be forthwith certiflied to the next circuit court for 
the district; and if there be no circuit court therein, to the next cir- 
cuit court in the state; and if there be no circuit court in the state, 
to the next convenient circuit court in an adjoining state; and the 
circuit court shall, upon the filing of such record with its clerk, take 
cognizance of and proceed to hear the case, in like manner as îf it had 
originally and rightfuUy been commenced therein." Upon a hearing, 
the district court for Alaska granted the motion, and caused the record 
to be made and the cause certified to this court in accordance with 
the statute. A certified transcript of the order transferring the case, 
together with what appears to be the original papers, has been certi- 
fied to this court, the cause has been docketed, the complaînants hâve 
entered a gênerai appearance by thelr attorneys, and the défendant 
has appeared specially by his attorney, and flled objections to any pro- 
ceedlngs in this court, on the ground that the court has not jurisdic- 
tion of the parties or the controversy. This court cannot take juris- 
diction of the cause merely for the sake of accommodating the parties. 
Unless ail the conditions necessary to bring the case within the terms 
of an act of congress conferring jurisdiction upon the court exist, the 
90F.-43 
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court îs wîthout power to proceed. Sections 601 and 637 hâve référ- 
ence to district courts and circuit courts, witliin the states of the 
Union, organized under laws eoacted pursuant to the judiciary article 
of our national constitution, and those sections do not comprehend 
législative courts, organized within the territories belonging to the 
United States under laws enacted by congress providing forms of gov- 
emment for such territories. The character of the district court for 
Alaska, and its relationship to pur national judiciary System, is defiued 
in the décisions of the suprême court in McAUister v. U. S., 141 U. S. 
174r-201, 11 Sup. et 949; In re Cooper, 143 U. S. 472-513, 12 Sup. 
et. 453; The eoquitlam v, U. S., 163 U. S. 346-353, 16 Sup. Ct. 1117. 
Although said court is not a district court, comprehended within the 
statutes above referred to, still the law under which it was organized 
confers upon it ail the powers of constitutional district courts. See 
the act entitled "An act providing a civil government for Alaska," ap- 
proved May 17, 1884 (1 Supp. Rev. St. U. S. [2d Ed.] p. 431). The 
languagë of the statute deflning the jurisdiction is broad and compre- 
hensive, and I should hâve no difflculty in holding that, under the cir- 
cumstances described, that court could transfer a case to this court, 
if this were a circuit court in an adjoining state. It is to be observed 
that section 601 does not authorize the transfer of a case from a dis- 
trict court into any circuit court, or into the most conveniently situ- 
ated circuit court. The only circuit court authorized to take Jurisdic- 
tion is a circuit court of the same district; or, if there be no such 
circuit court, then a circuit court in the same state; or, if there be no 
circuit court in the same state, then "the next convenient circuit court 
in an adjoining state." There is no state adjoining the district of 
Alaska. The state of Washington is the nearest in proximity to Alaska 
of any state in the Union, but between it and Alaska there intervenes 
a strip of foreign territory several hundred miles in width. It is not 
permissible for courts, in deciding questions as to their own jurisdic- 
tion, to give to a word ia the law deflning its jurisdiction a meaning 
more expansive than its usual and ordinarily understood définition, so 
as to assume a wider range of jurisdiction. On the contrary, the rule 
of strict construction must be applied. Congress might hâve author- 
ized the transfer of a cause from the district court to the circuit court 
most convenient for the parties to attend, or it could hâve directed 
the transfer to be made to a circuit court in a neighboring state ; but, 
instead of doing so, it has prescribed the rule that, if there be no cir- 
cuit court within the state, the transfer must be made to a circuit court 
which must be not only convenient, but in an adjoining state. This 
means a state having a common bonndary line with the district from 
which the case is to be transferred. The définition of the word "ad- 
joining" is to lie or be next to or in contact. Webst. Dict. ; Crabbe, 
Eng. Synonyms; Femald, Eng. Synonyms; 1 Am. & Eng. Enc. law 
(2d Ed.) 635, note 1, and numerous authorities therein cited. 

I am forced to conclude that the transfer of this case from the court 
in which it was commenced to any other court has not been provided for 
by law, and that this court is not authorized to exercise jurisdiction, 
and it will therefore be ordered that the case be remanded to the United 
States district court for Alaska. 
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In re ASPINWALL'S ESTATB. 

(Circuit Court of Appeals, Thlrd Circuit. November 21, 1898.) 
No. 45, September Term. 

1. Circuit Coukt of Appeam— Jurisdiction— Cabb Involving Jubisdiction 

op Circuit Court. 

Wliere a circuit court remands a cause to tlie state court on tlie ground 
of a lack of jurisdiction to talte cognizance of it, tlie case Is one in wliicli 
the jurisdiction of a circuit court Is In Issue, withln the terms of section 5 
of the act creating tlie circuit court of appeals, and is therefore escluded 
by section 6 from tlie cases of whlch that court is given jurisdiction by 
sucb section. 

2. AppEAiiABLB Ordeks— Remanding Cause— Circuit Court of Appeals Act. 

The provision of the Judieiary act of August 13, 1888, that no appeal 
shall lie from an order of the circuit court remandlng a cause to a state 
court, was not repealed by the act of March 3, 1891, creating the circuit 
courts of appeals. In re Coe, 1 C. C. A. 326, 49 Fed. 481, foUowed. 
8. Circuit Court of Appeals —Jurisdictional Questions— Following Dé- 
cisions in Other Circuits. 

Where a circuit court of appeals for one circuit bas determined a question 
of its own jurisdiction, the circuit courts of appeals for others circuits 
sliould foUow its décision, for the salse of uniformity of décision on juris- 
dietional questions, until the question bas been settled by the suprême 
court. 

Bradford, District Judge, dissentlng, on last point. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 
On motion to dismiss appeal. 

Wm. Drayton and John P. Johnson, for the motion. 
D. T. Watson, opposed. 

Before DAUAS, «rcuit Judge, and BUTLEE and BRADFORD, 
District Judges. 

DALLAS, Circuit Judge. When this case was reached at the 
présent term, it appeared that a motion to dismiss the appeal had been 
interposed; and that motion, after argument, it was announced would 
be granted. No formai dismissal of the appeal was, however, then 
entered, because we thought that the order should be accompanied by 
a statement of the grounds upon which it was based. Such a statement 
will now be made, but very briefly, and without élaboration. 

1. The décision of the circuit court, which was appealed from, ad- 
judged that the proceeding, which had been brought into that court by 
remoTal from the orphans' court of Allegheny county, Pa., should be 
remanded to the last-mentioned court. 83 Fed. 851. The remanding 
order was expressly founded solely upon the lack of jurisdiction in the 
circuit court to talœ cognizance of the cause; and the question before 
us is, has this court jurisdiction to review such a décision of the circuit 
court ? If it has, it must be because it is conferred upon it by section 
6 of the act of March 3, 1891. Now, by that section it is provided that 
the circuit courts of appeals shall exercise appellate jurisdiction to re 
view final décisions of the circuit courts only in cases other than thoso 
provided for in section 5 of the same act ; and, turning ta section 5, we 
find it to be there provided that appeals or writs of error may be taken 
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from the circuit courts direct to the suprçme court în any case in wWch 
the jurisdiclion of a circuit court is in issue. We are ail of opinion 
tliat the necessary effect of thèse provisions is to deny to this court the 
jurisdiction which in this case it has been asked to assume. 

2. This question was before the circuit court of appeals for the First 
circuit in Ke Coe, 1 C. 0. A. 326, 49 Fed. 481; and it was there held 
that the disallowance of an appeal from an order remanding a cause to 
the state court in which it had originated was proper. It has been 
urged in argument that the reasons given for the judgment in that 
case are unsound, but that contention is, in onr view of the matter, ir- 
relevant. We believe it to be our duty to follow that judgment, uot 
for the reasons assigned in its support, which it is not necessary either 
to adopt or to reject, but because uniformity of décision amongst the 
several courts of appeals upon such a jurisdictional question seems to us 
to be of paramount importance. It will not resuit from acceptance of 
this view of the subject that an error once committed would be in- 
deflnitely perpetuated, for the suprême court may at any time settle 
such questions for ail the courts of appeals alike. An order will now 
be entered dismissing the appeal, with costs. 

BEADFOED, District Judge. I fùlly concur with the majority 
of the court in the dismissal of the appeal. We are ail satisfied 
that the provisions of the act of March 3, 1891, creating the circuit 
courts of appeals, do not confer upon them power to entertain an appeal 
from the order of a circuit court remanding a cause to a state court for 
want of jurisdiction in the circuit court. This is admittedly a safe 
and sufficient ground to support the order of dismissal. But the ma- 
jority of the court, after stating that "we are ail of opinion that the 
necessary effect of thèse provisions is to deny to this court the jurisdic- 
tion which in this case it has been asked to assume," hâve unnecessarily 
adopted a further and independent ground on which to base the action 
of the court, This unnecessary and cumulative position embodies, in 
my judgment, such unsound and mischievous doctrine that I am not 
willing by silence on my part to be understood as acquiescing in its 
enunciation a^ law. Briefly stated, it is that the fact that the circuit 
court of appeals for the flrst circuit deçided in the case of In re Coe, 
1 G. C. A. 326, 49 Fed. 481, that the disallowance of an appeal from an 
order remanding a cause from a circuit court to a state court was proper, 
makes it the duty of this court to follow the judgment of that court, and 
dismiss the appeal for the reason that as stated by the majority of the 
court, "uniformity of décision amongst the several courts of appeals 
upon such a jurisdictional question seems to us to be of paramount im- 
portance." AU questions as to the soundness or unsoundness of the 
reasons given for that judgment are to be treated as "irrelevant," and 
it is the fact of the rendition of the judgment, and not its accordance 
with law, which imposes upon this court the duty of paying to it as 
a précèdent, not on any rule of property, but on a question merely of 
jurisdiction, the homage of unquestioning submission in another case 
and in a différent circuit. The logical resuit of this position is that 
the flrst décision made by any circuit court of appeals on a question of 
îts jurisdiction, whether sound or unsound, establishes a practically 
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imperative rule for the government of ail other circuit courts of appeals 
In their treatment of the same question, without regard to tiieir con- 
victions on tlie subject. This, in my judgment, is novel doctrine which 
neither reason nor autliority supports. Tlie circuit courts of appeals, 
as between themselves, are tribunals of co-ordinate jurisdiction, possess- 
ing equal dignity and authority. The same is true of circuit courts 
and also of district courts. The legitimate function of ail of them is to 
administer justice according to law. It would be a startling proposi- 
tion that a décision by any one of the sixty or seventy district courts 
on a question of its jurisdiction, raised for the flrst time, should operate 
as a binding précèdent in ail other district courts, although believed by 
them to be contrary to settled principles of law. Similar considéra- 
tions would apply to the détermination of a new jurisdictional question 
by a circuit court. I fail to perceive any ground on which circuit courts 
of appeals can or should be diflferentiated from circuit courts or district 
courts in this regard. Of course, no lawyer would assert that, in the 
absence of a statute in that behalf, a judgment of a court on a given 
question per se controls another and independent court of co-ordinate 
jurisdiction and equal authority in dealing with the same question in a 
différent case. Such a contention would be wholly inadmissible, and 
is not arguable. If, therefore, the effect of a binding précèdent is 
properly to be given in the latter court to the judgment eiToneously 
rendered in the former, between différent parties, some principle of pub- 
lic policy, or judicial propriety or comity must require such récognition 
of the judgment. I cannot coneeive, however, that any principle of 
public policy or considération of judicial propriety or comity can legiti- 
mately be invoked to sustain the doctrine of the majority that it is the 
duty of this court to follow an unsound décision of any other circuit 
court of appeals on merely a jurisdictional question. 

Judicial décisions by or on the strength of which titles to realty or 
personalty hâve been acquired may, through their number or gênerai 
acquiescence therein by the public, become rules of property, which 
courts will not disturb, although gadsfled that they do not rest upon 
Sound principles. In such a case a wise p^olicy requires uniformity of 
décision, as it is less important that the rule should be consistent with 
principle than that it should be certain. So, similar considérations 
may apply to décisions recognizing or enforcing contractual rights, or 
liens, or relating to certain other subjects. But this doctrine has its 
limitations. In the case of The Madrid, 40 Fed. 677, where it was held 
that a statutory lien on a vessel for supplies furnished to her at her 
home port was entitled to préférence over a movtspge of the vessel to 
secure her purchase money, Mr. Justice Lamar, ia delivering the opinion 
of the court, said: 

"Counsel for the mortgagees rely mainly upon the doctrine of «tare declsls 
to support the claim of their clients. Their contention is, that the rule of law 
heretofore announced in this circuit should stand, because, as they assert, 
rights of property hâve been acquired under it and vested rights will be dis- 
turbed by any change. On the other hand, it is strenuously insisted by coun- 
sel for the material-men that the décisions of this circuit upon the gênerai 
question under considération are erroneous, and should not be foUowed. 
» * * The rule of stare decisis means, in gênerai, that when a point haa 
been once settled by judicial décision It forras a précèdent for the guidance ot 
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courts in slmilar cases. • • * This nile should, in tlie main, be strictly ad- 
hered to. An adhérence to it Is necessary to préserve the certainty, tlae sta- 
biUty and the symrûetry of our jurisprudence. Nevertheless there are occa- 
sions when a departure from It is rendered necessary in order to vlndicate plain 
and obvions princlples of law, and to remedy a contlnued Injustice. Thèse 
are the two grounds of justification in departing from a décision which has 
become a précèdent." 

It will be observed that in the above case the court departed from 
précédents established by itself as well as by other tribunals. There 
can be no doubt that a departure would hâve been taken with even l'ess 
hésitation from précédents established solely by other courts possessing 
only co-ordinate jurisdiction and authority. 

It should require very cogent reasons to induce a court to abandon 
the principles of law or equity applicable to a question before it for 
décision and to base its judgment on unsound précédents made by other 
courts of only equal authority. Such a course can never be justified 
unless the précédents hâve been so acted upon or recognized that the 
evil which would resuit from disregarding them would clearly outweigh 
the good to be derived from an adhérence to Sound principles. Where 
such a case exists the law may, for the prévention of hardship or in- 
justice, not only justify but demand a décision not in accord with right 
reason or correct principles; or to employ other terms, what would 
otherwise violate sound principles of law may, under certain circumstan- 
ees, for the prévention of hardship or injustice, become lawful. To 
such an extent only can principle properly be sacrificed to uniformity of 
décision. In my judgment, while it is désirable, it is not of paramount 
importance as supposed by the majority of the court, that there should 
be uniformity of décision upon the point whether a circuit court of ap- 
peals has jurisdiction to entertain au appeal from an order of a circuit 
court remanding a cause to a state court for want of jurisdiction. The 
question presented does not, directly or indirectly, affect any rule of 
property, or relate to the existence or enforcenient of liens, or touch 
contractual or personal rights. It does not in the least involve the 
substantial merits of the original cause, or, indeed, the right of the 
court below to décide whether it had jurisdiction over the cause removed 
into it from the state court. The question goes simply to the power of 
this court to review the décision of the circuit court upon the point of 
jurisdiction. The décision, whatever it may be, cannot deprive the 
parties to the controversy, or either of them, of the right and oppor- 
tunity to hâve the case decided by a court of compétent jurisdiction, 
whether that court should be held to be, on the one hand, a circuit 
court, or, on the other, a state court. A lack of uniformity of décision 
on this point in the différent circuit courts, should it be displayed, 
would, while undesirable, not be a subject of appréhension, or a source of 
hardship or injustice. Until a uniform rule should be established by 
à décision of the suprême court, each circuit court of appeals would, with- 
in its own circuit, and in accordance with its views of the law, enter- 
tain or décline to entertain jurisdiction, as the case might be, and settle 
and render certain the law on the subject in such circuit accordingly. 

It is true, as suggested by the majority of the court, that an error 
committed by a circuit court of appeals in the décision of such a juris- 
dictional question need not be "indeflnitely perpetuated, for the suprême 
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court may, at any time, settle such questions for ail tlie courts of ap- 
peals alike." But in this connection it is pertinent to observe, flrst, 
that if the original décision be erroneous, and be followed by ail other 
circuit courts of appeals in which the question arises, it is not probable, 
otlier things being equal, that the error will be corrected by the su- 
prême court as soon as it would be were there a diversity of décisions 
on the same question; and, secondly, that the unanimous adoption of 
the erroneous décision by other circuit courts of appeals would hâve a 
tendency, other things being equal, to cause the suprême court, not to 
correct, but indefinitely to perpetuate the error, in so far as that court 
may be influenced by uniformity of décision by circuit courts of appeals. 
This doctrine of the duty of f ollowing erroneous décisions, and especially 
récent erroneous décisions, of jurisdictional questions by courts of co- 
ordinate authority, is, in my judgment, vicions in principle, and involves 
a degree of self-effacement on the part of judicial tribunals, and a 
misuse of their proper functions, uncalled for by any considération of 
public policy, or of judicial propriety or comity. 

I hâve found no authority at variance with the views hère expressed. 
In the case of Beach v. Hobbs, 82 Fed. 916, however, language v*as 
used by the circuit court in Massachusetts which, talîien by itself, lends 
some color to the doctrine I hâve been criticising. It was there said: 

"So far as any proposition may be fully presented to the court of appeals iu 
any circuit, and determined by it, resulting in a rule whicb is, and ouglit to be, 
of gênerai application, especially when it Involves fédéral questions, a con- 
dition of adjudications w-hich would defeat uniformity tliroughout the United 
States would clearly disappoint the contemplation of congress in establisbing 
those tribunals. * * * A décision of the circuit court of appeals in any 
circuit, so long as it remains unappealed from, and so long as the suprême 
court bas not issued its writ of certiorari to re-éxamine It, must be regarded 
as havlng more effect than that ordinarily given to even the highest state tri- 
bunals, or to any court of merely concurrent jurisdiction, no matter how great 
its learning. There seems to be no method of maintaining the neeessary 
uniformity of the law with référence to gênerai questions, especially fédéral 
questions, unless the mature and solemn judgments of a circuit court of ap- 
peals in any circuit are accepted as authoritative déclarations of the law, sub- 
ject only to such criticisms on the score of oversight or évident mistake as 
would apply to a judgment of the circuit court of appeals in the particular 
circuit where the litlgation then under détermination may be pendiug." 

In considering this language three things should be borne in mind. 
First, that the case did not involve any question of jurisdiction, but 
related to the vahdity of a patent for an invention; such patents being 
"intended by statute to hâve effect throughout the whole country," and 
spécial ruies as to the effect of former décisions between other parties 
applying to them upon the question of their validity. Second, that the 
language quoted was not necessary to the détermination of the case, and 
was obiter dictum, the court saying: 

"\Ve are not, however, required to definltely détermine the effect of thèse 
considérations in the case at bar, because, to the extent that the court of ap- 
peals for the second circuit has reached necessary conclusions in référence to 
the patent at issue, they meet our approval so far as they concern the condition 
of the case as it stands before us." 

Third, that the doctrine embodied in the language flrst above quoted 
from Beach v. Hobbs, certainly aside from its application to patents, 
goes far beyond the doctrine laid down by the circuit court of appeals 
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for thefirst circuit in Beal v. Oity of Somerville, 1 C. C. A. 598, 50 
Fed. 647; the latter court remarking that "if tlie question at issue had 
been met by the United Sta,tes circuit court of appeals in any otlier cir- 
cuit we should, of course, lean strongly to harmonize witli it," but not 
intimating that it would feel bound to follow such a décision, against Its 
own légal convictions. 

In what bas been said I do not wish to be understood as in any man- 
ner criticising or reflecting upon either the judgment or reasoning in the 
case of lu re Coe, 1 C. C. A. 336, 49 Fed. 481. My remarks hâve been 
directed solely against what I consider to be unsound doctrine prac- 
tically enunciated, without any necessity, by the majority of this court 
in its treatment of that case iu the second ground of dismissal of the 
appeal. 



TOLEnSO LIBERAL SHOOTING 00. et al. v. EEIE SHOOTING OLUB. 

(Circuit Court of Appeals, Sixth Circuit. December 5, 1898.) 

No. 5G7. 

Navigable Wateks — Test dp Navisabiutt. 

In this country, waters, to be navigable in law, must be capable of navi- 
gation in fact as higliways for the transportation of commerce. A bay or 
arm pf one of the Great Lakes, some 4,000 acres in extent, which was 
patented to the state as swamp land, and which, though of sufflcient depth 
for navigation where it opens into the lake, is throughout the remainder 
of its extent of an average depth of not more than 2 feet, and rarely more 
than 3 feet, and is covered through the summer with grass and rushes, is 
not navigable water, but merely a marsh, and subject to private ownership. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

The Brie Shooting Club, the complalnant below, is a shooting club incor- 
porated under the law of Michigan. The object of the incorporation was to 
secure, hold, and protect suitable territory for hunting and flshing for the ex- 
clusive use of its members. In pursuance of this purpose, it bas acquired 
by lease between three and four thousand acres of land, with the exclusive 
right to hunt and shoot thereon the wild game and f owl which might fréquent 
said property. The lands thus secured belong in fee to its members, who hâve 
ieased to the club the exclusive rights mentioned. Thèse lands consist of 
the shores and submerged lands constituting a shallow, marshy body of water, 
called "Maumee Bay," a bay or arm of Lalse Erie, and lie in Monroe county, 
Mich. Thèse submerged lands were surveyed and piatted and patented to the 
State of Michigan as swamp or overflowed lands, under the swamp land act 
of 1850. By'grants from the state, and through mesne conveyances, ail the 
lands included within its shores, including two smaU Islands, bave become 
private property. The Toledo Libéral Shooting Company is an incorporation 
of Ohio, and, liiie the Erie Shooting Club, is organized for the purpose of 
holding ând protecting lands for the exclusive use of its members as a préserve 
for wild game, etc. It hoids under lease about 106 acres of submerged lands 
in about the center of Maumee Bay, and entirely surrounded by the sub- 
merged lands held under lease by the Brie Shooting Club. With this ex- 
ception, the Erie Shooting Club holds leases to the entire body of submerged 
lands within the shores of Maumee Bay, and also holds leases which include 
the shores of said bay and two small islands therein,— one linown as "Indian 
Island," and containing about 36 acres, and the other known as "Gard Islaud," 
with an area of about 20 acres. The entire holdings of submerged and dry 
lands by the said Erie Shooting Club is between three and four thousand acres, 
much the greater part being submerged lands. 
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The blU of the Erle Shootlng CSub représentée! that the Toleflo Libéral Shoot- 
ing Company, by its officers and members, was trespassing upon its property, 
by enterlng same "with boats and otherwlse," "and had with guns sbot and 
killed, destroyed, and scared away wild ducks and other wUd water fowl 
thereon, both before and after sunrlse, and at other times." This they are 
charged with as havlng frequently done, and against the protests and objec- 
tions of complainant, and that "they threaten to continue so to do," etc. Other 
averments are also made as to the frequency with which this conduct bas 
been persisted in, and as to the injury done and threatened to be dune to the 
property of complainant. The prayer of the bill was that the défendants be 
enjoined perpetually from eutering upon the said property, and from trespass- 
ing thereon, by shootlng or otherwlse destroyiug the wild fowl thereon. Cer- 
tain indivlduals, being offlcers and members of the Toledo Club, were joined 
as défendants, and like relief was sought against them. The Toledo Club 
and its members made défendants joined in defending, and by answer denied 
that they coUectively or Indlvidually had been guilty of trespassing upon com- 
plainant's property, by shootlng thereon, or by entering upon any dry land 
owned or rented by complainant. They assert that the submerged lands 
claimed by complainant are lands under navigable waters, and deny that any 
exclusive right to navigate said waters bas been conferred upon complainant, 
Its members, or the lessors under whom they hold, and assert the right to go on 
and over said water in any way or direction for the purpose of reaching and 
hunting upon thelr own submerged lands. The answer admits that com- 
plainant bas "the exclusive right to the game or wild fowl found on or over" 
the lands lawfully held by It under lease or otherwlse. Much proof was 
taken, both as to the character and frequency of the alleged acts of trespass 
committed by the défendants, and as to the character of the water constituting 
Maumee Bay. Upon a final hearlng, the circuit court granted a perpétuai 
injunction restraining défendants from entering upon the waters covering the 
submerged lands leased by complainant, in boats or otherwlse, save by a pre- 
scribed route definitely fixed by the decree, and for the sole purpose of reach- 
ing the submerged lands leased by the défendant corporation. The decree 
also specifically and perpetually enjoined tne défendants, their licensees or 
agents, from "hunting or shootlng with guns," or in any manner "killing or 
taking wild fowl of any kind upon or over the water covering the lands of 
complainant." From this decree, défendants hâve appealed. 

Willis Baldwin, for appellants. 

Before TAFT and LUKTON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

LUETON, Circuit Judge, after malving the foregoing statement of 
facts, delivered the opinion of the court. 

This decree must be afflrmed. The contention that the waters cover- 
ing the submerged part of the lands claimed under lease by the Erie 
Shooting Club are navigable, and therefore subject to the public right 
of navigation, is not supported by the évidence in this record. The fact 
that this so-called'"bay" was surveyed and platted as swamp land by 
the government affords a strong presumptîon against the navigability 
of the water thereon. This survey was under the authority of the 
government, which subsequently conveyed the lands so platted to the 
state of Michigan as swamp lands, under the act of September, 1850, 
known as the "Swamp Land Act." That the state subsequently con- 
veyed them is a further circumstance tending to establish that no pub- 
lic easement had or could exist therein by reason of the navigability of 
the waters thereon. 

Just where the so-called "bay" oi>ens into the lake, at its southeast 
end, there is water navigable for ordinary commercial purposes. This 
channel rapidly shallows as the bay is penetrated. From a line drawn 
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east aûd westthrougb the denter of sections 34 aind 35 to the extrême 
northern end of tMs bay, a distancé of over three miles, the average 
depth of water will not exceed two feet. There are places in which it 
is deeper, but in thèse it rarely exceeds three feet. There are large 
sections within the area mentioned, where the water does not average 
twelve inches; and considérable parts, especially in section 2T, where it 
is not six inches in depth, except under nnusual winds or freshets. An 
effort has been made to show that there are deeper and navigable chan- 
nels permeating this shallow marsh. Several small creeks empty into 
this bay. The channels of one or more of thèse may be traced with 
difScul^ in parts of the marsh. They soon cease to hâve any deflned 
banks, and are lest in the wider waters, whose level is affected by tlie 
fluctuations of the lake. It is impossible upon this évidence to say 
that any one of thèse so-called "channels" is navigable. Their cou- 
tinuity is insufficient, and the proof as to their cour-se and depth is alto- 
gether too slender and contradictory to justify a reversai of the decree 
below, From June to October, this body of water is covered with a 
mass of aquatic végétation,' such as wild rice, rushes, etc. It is then 
impénétrable, save by the laborious method of puhting. At no time is 
the greater part of this marsh susceptible of supporting "commerce," 
in any reasonable sensé of the term. That the water stands permanent- 
ly, and that it has a deep opening into Lake Erie, does not establish 
that this shallow body of water is capable of sustaining commerce, or 
is burdèhed with a public use. It is nothing more or less than a marsh 
opening into the lake. To be navigable in law, it must be navigable in 
fact; that is, capable of being used by the public as a highway for the 
transportation of commerce. 

jSTone of the characteristicç of commercial navigability are shown hère. 
It is the natural feeding ground of the duck and other water fowl. In 
their pursuit by canoë and flat-bottomed ducking boats the water may 
be navigated. That is not commerce, and proves nothing. The same 
test woiid convert every pond and swamp capable of floating a boat into 
a navigable stream or lake. This bay is not a highway, never has been, 
and can never be. At the common law the term "navigable" had a 
technical meaning, and was applied to ail streams or bodies of water 
in which the tide ebbed and flowed. AU such waters were public. 
That définition is not applicable in this country, and ail waters are held 
navigable in law, and subject to a public use, which are by their char- 
acter capable of use as highwaySj for purposes useful to trade or agri- 
culture, It is the capability of being navigated for useful purposes, 
which is the test. Gould, Waters, § 54, and casés cited; Barney v. 
Keokuk, 94 U. S. 324; The Daniel Bail, 10 Wall. 557-563; The Mon- 
telle, 20 Wall. 430-441; Moore v. Sanborne, 2 Jlich. 519; Chisolm v. 
Caines, 67 Fed. 285; City of Grand Rapids v. Powers, 89 Mich. 94, 50 
N. W. 661; Hall v. Alford (Mich.) 72 N. W. 137; Kowe v. Bridge 
Corp., 21 Pick. 344; Attomey General v. Woods, 108 Mass. 436. 

In the case of The Montello, cited above, the court said: 

"The capability of use by thé public for purposes of transportation and com- 
merce afïords the true crlterlon of the navigability of a river, rather than the 
estent and manner of that use. If It be capable in its natural state of being 
used for purposes of commerce, no matter in what njode the commerce may 
be cpnducted, It Is navigable in fact, and becomes in law a public river or 
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highway. Vessels of any kind that can float upon the water, whether pro- 
pelled by animal power, by the wlnd, or by the agency of steam, are or may 
become the mode by which a vast commerce can be eonducted; and It would 
be a mischlevous rule that would exclude either In determlning the naviga- 
bility of a river. It Is net, howerer, as Chief Justice Shaw said, 'every small 
creelc in which a fishing sljifC or gunning canoë can be made to float at high 
water, which is deemed navigable; but, in order to give it the character of a 
navigable stream, it must be generally and commonly useful to some purpose 
of trade or agriculture.' " 

If this is a private property, it must foUow that appellants hâve no 
right to trespass thereon. Their own property being inaccessible, save 
by going over that of appellee, entitles themto a way of necessity. 
That they obtained by the decree below. Decree affirmed. 



METROPOLITAN TRUST 00. OF CITY OF NEW YORK v. HOUSTON & 
T. C. E. CO. et al. (ten cases). 

(Circuit Court, W. D. Texas. December 1, 1898.) 

Nos. 228, 220-227, 229. 

1. Carriers— Statk Régulation of Rates — Coxstitutionatj RESTRicrroNS. 
A State bas power to regiilate and flx rates and fares to be chargea by 
public carriers for the carriage of freight and passengers between points 
within its limits, subject to the limitation that such rates and fares shall 
not so reduce the earnings of the carrier below what reasonable ratf.'s 
would prodxice as to deprive It of its property without due process of law, 
or deny it the equal protection of the laws. 

a. Samk— FixiNG Rates — Allowakce for Bbttbrmbnts. 

State authorities, in fixiiig rates to be chargea by railroads, should taise 
into considération betterments and replacements made necessary by tUe 
growth of trafHc, such as replacing wooden by iron bridges, ahd similar 
expenditures beyond ordinary repairs, which must be met from the gross 
earnings. 

8. Same— Valdation dp Railroad Property — Eléments dp Value. 

The value of a railroad, like that of any other business property, may be 
a matter of growth; and its location, good will, and established business 
are éléments to be considered in determining such value. It may hâve 
been constructed at a time when the condition of the country which it 
traverses was such as to give no reasonable expectation of immédiate 
profitable earnings, and hâve been maintained and operated for years 
without profit tô its owners, who may legitimately hâve relied on the fu- 
ture development of the adjacent territory and of trafflc to render the 
property eventually valuable and profitable; and in such case a mère 
estimate of the cost of replacing the physical structures of the road is toc 
narrow a basis upon which to détermine its value, as the capital on which 
its owners are entitled to earn dividends, and as the basis for the ûxing 
of rates by the state for the carriage of freight and passengers. 

On Motion for Injunction Pendente Lite. 

Thèse are 10 suits in equity, as follows: Metropolitan Trust Company of 
the City of New York, trustée, against the Houston & Texas Central Railroad 
Company and others; the Mercantile Trust Company, trustée, respectively 
against the St. Louis Southwestern Railway Company of Texas and others, 
the Tyler Southeastern Railway Company of Texas and others, the Texas & 
Pacific Railway Company and others, and the International & Great Northern 
Railroad Company and others; the Central Trust Company of New York, 
trustée, respectively against the San Antonio & Aransas Pass Railway Com- 
pany and others, and the Missouri, Kansas & Texas Railway Company oî 
Texas and others; Farmers' Loan & Trust Company, trustée, against the Gulf, 
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Colorado & Santa Fê Railway Cîompany and others; James J. McComb against 
the Galveston, Harrlsburg & San Aptonio Railway Company and others; and 
Frank Storrg and William P. Hillhouse, trustées, against the same. Xhe mem- 
bers of the rallroad commission of Texas and the attorney gênerai of the state 
were made parties défendant In each suit, the object of which Is to restrain 
the enforeement of certain tarlSf schedules flxlng frelght rates promulgated by 
the défendant commission. Heard on motion for Injunction pendente lite. 

Farrar, Jonas, Kruttschnitt & Grurley, for complainant. 
Baker, Botts, Baker & Lovett, for défendant Railway Ck). 
M. M. Crâne and F. A. Fuller, for Eeagan and others. 

McCOEMICK, Circuit Judge. The constitution of Texas, as amended 
in 1890 (Const. art. 10, § 2), provides: 

"Eailroads heretofore constructed or which may hereafter be constructed in 
thls State are hereby declared public hlghways and railroad companies com- 
mon carriers. The législature shall pass laws to regulate rallroad frelght and 
passenger tariffs, to correct abuses, prevent unjust discrimination and extor- 
tion In the rates of frelght and passenger tarifes on the différent railroads in 
thls state, and enforce the same by adéquate penaltles, and to the f urther ac- 
complishment of thèse objeets and purposes may provide and establlsh ail 
requisite means and agencies, Invested wlth such powers as may be deemed 
adéquate and advlsable." 

In exécution of that provision of the constitution, the législature 
of Texas passed an act to establish a raiircad commission for the state, 
which act was approved April 3, 1891. Under it the commission was 
constituted, and began its work by promulgating tariffs for the car- 
nage of frelght from one point to another in the state. A number 
of tariffs, embracing substantially ail the commodities which were the 
subject of freight charges in this state, were promulgated between 
the constitution of the commission and the 29th day of April, 1892, 
on which date the creditors of flve of the railroads made parties défend- 
ant in the suits, the caption of which is given at the head of this 
opinion, exhibited their bills of complaint against the railroads, and 
against the members of the commission and the attorney gênerai, 
exhibiting aiso the rates that had been promulgated by the conunis- 
sion and adopted by the railroads, and complaining that the rates were 
unreasonably low, were not compensatory, and were eflfecting and would 
effect the confiscation of the rights ànd properties of the complainant 
in the railroads, and in the securities thereof of which the complainant 
was a holder, and would take the property from the complainant's 
rightful use, and appropriate it to the beneflt of the public, without 
due process of law, and without allowing to the complainant's rights 
therein the just protection of the laws. On thèse bills, and af ter due 
notice to the défendants, a motion for an injunction pendente lite was 
presented to me, and heard in July, 1892. The défendant railroad 
companies answered, admitting substantially the allégations in the 
bills of complaint. They also took leave and flled çross bills, in which 
they set up substantially the same matters, and prayed for the same 
relief, as was pleaded and asked in the original bills. The défendants 
the railroad commissioners and the attorney gênerai also answered 
fttlly, substantially denying the gravamen of the charges made by the 
original and the cross bills. After a full hearing the injunction pen- 
dente lite, substantially as prayed for, was granted, which at the hear- 
ing was perpetuated and made final. From this decree the commis- 



METEOPOLITAN TEUST CO. V. HOUSTON & T. C. B. CO. 685 

sioners and the attorney gênerai appealed to the suprême court; and 
so much of the decree of the circuit court as restrained the enforce- 
ment of the rates which had been established by the raiiroad com- 
mission, and which were attacked in those suits, was affirmed. For 
a further statement of thèse cases I refer to the report thereof in 134 
U. S. 362-420, 14 Sup. Ct. 1047-1062. In August, 1894, the raiiroad 
commission began to make and establish new rates, tariffs, schedules, 
classifications, and orders, which they promulgated and intended as 
schedules of rates of charges for the transportation of the articles 
named therein over the railways of the state, with modifications and 
exceptions as to certain of the railways and parts of railways set out 
in their published tariffs and circulars aiïecting the same. The rates 
established are not maximum rates, but in each instance are absolute 
rates, from which the carrier is not permitted to départ without pre- 
viously obtained leave of the commission. The hearings before the 
commission, and the action thereof, hâve been almost continuons from 
August, 1894, to the 31st of October, 1898, when thèse bills were 
exhibited. On the Oth day of October, 1898, the commission had 
published a new tarifl affecting the carriage of cotton in baies, which 
was to take effect, by a subséquent order postponing the date, on the 
Ist of November. The commission had also issued notice of other 
hearings to be had looking to the réduction of rates on other com- 
modities, entering largely into the tonnage of the différent carriers. 
The bills, duly verified, and supported by other affidavits, and accom- 
panied by exhibits showing the rates that had been propounded and put 
into eiïect, and the rate that was to go into effect on the Ist day of 
November, were submitted to me on the Slst of October, with an 
application for a restraining order to prevent the going into effect of 
the new commodity tariff, I — C, cotton in baies, until the hearing of the 
motion for injunction. The application was granted, and a restraining 
order issued in conformity thereto. 

The bills in thèse 10 cases are substantially similar. The détails as 
to the construction, mileage, incumbrances, and net earnings of the 
various roads differ, of course, the one from the other. Tlie substance, 
however, in each case, substantially shows the history of the construc- 
tion or acquisition of the railroads, the opération and betterments, and 
the actual cost thereof, as nearly as it can be known or estimated, the 
capitalization of each, and the effect upon the net earnings of each by 
the rates fixed and enforced by the commission, showing in each case 
that the rates theretofore established voluntarily by the railway com- 
panies were reasonable, and such as compétitive, commercial, and 
flnancial conditions warranted and required; that the System of rates 
now enforced by the commission, and proposed to be enforced, is 
unreasonably low, and lower than the rates enjoined in the former suits, 
to which référence has been made, and will and hâve in each instance 
so reduced the net earnings of each of the roads that neither they nor 
any of them can earn, nor hâve earned, revenue sufBcient to meet 
their running expenses, including replacements and repairs, and such 
betterments as the advancing business of the roads and the require- 
ments of such traffic render necessary to be made, and to earn a rea- 
sonable compensation for the services rendered in the transportation 
of the freights moved. They allège that each and ail of the rates, 
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raies, and régulations established by the railroad commission were 
made and established by the commission in pursuance of the design 
and purpose repeatedly avowed by it, and which are its settled policy, 
to reduce the rates of the railroad companies until they reach a level 
that will, when applied to, the ordinary volume of traffic, yield to the 
Company no more revenue than will be sufiBcient, after paying operating 
expenses and ordinary repairs, to pay a reasonable return in the way 
of interest or dividends on a sum which the commission has assumed 
and stated to be suflScient to construct a similar railroad at the présent 
time; that in pursuance of this policy and design the railroad commis- 
sion has made, in the manner pointed out in the bill, an estimate of 
the présent value of each of the railways and its appurtenant property, 
and filed the same in the office of the secretary of state, and has re- 
peatedly avowed that the sum thus ascertained was the limit of the 
amount upon which the companies should be entitled to earn returns. 
It is averred in the bills that this value flxed by the commission is 
in each instance greatly less than the actual cost of constructing, acquir- 
ing, equipping, and bringing to the présent state of excellence the 
railways included in thèse suits, and is greatly less than the real value 
of each of said railroads. The bills are long, and embrace much 
détail which I hâve not thought it necessary to notice. They set out 
the opération of the tariffs imposed by the commission, and show such 
loss of net earnings occasioned thereby as prevents the most prospérons 
of the roads from earning a reasonable return on the value of its prop- 
erty, and a reasonable compensation for the services rendered, to an 
extent that, if continued, must resuit in the bankraptcy of the rail- 
roads, and their utter inability to keep their railways up to the stand- 
ard required by the advancing and advanced stage of railroad transpor- 
tation, and will resuit in the taking of the property without due process 
of law, and without aflording to it the equal protection of the laws, in 
violation of the constitution of the United States; on which grounds 
they pray that the tariffs, rates, régulations, and orders establishing 
and enforcing this System of rates be enjoined. 

The answer of the commission dénies substantially ail of the material 
allégations of the bill and cross bill in each case in which a cross bill 
was filed, and in the bill and the intervening pétition of the Missouri, 
Kansas & Texas Railway Company in the case against the Missouri, 
Kansas & Texas Eailway Company of Texas. It foUows the bill, 
section by section, in each case; denying the substantial allégations, 
and making counter averments thereto, especially on the subject of 
the value of the railways and their equipments, and on the subject 
of their earnings as shown by their annual reports to the commission. 
In référence to the valuation of the roads, the défendants deny that 
the rates flxed by the railroad commission of Texas are flxed upon any 
arbitrary basis, except upon the basis of the actual value of the railroad 
property; and they allège that, in order to ascertain the value of said 
property, they did not fail to consider every élément that would nec- 
essarily enter therein, including the actual cost of reproducing said 
road, the cost of the services of supervising engineers, légal counsel 
fées, and interest on the money invested during the period of construc- 
tion; that to this end they caused an examination of said property to 
be made, and the valuation thereof to be made, as stated in the com- 
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plaiDant's bill of complaint; that the same was examined by a careful 
and experienced civil engineer, and that upon such examination esti- 
mâtes were made by such civil engineer on a considération of ail the 
tacts connected therewith; that they notifled the railroad company, as 
tlie lavy required them to do, that this valuation had been made, and 
iuvited them to make objections thereto, if objections they had; that 
50 days were allowed the company to make objections to the valuation, 
and there were none made and none suggested by the company; that 
thereafter a statement of the valuation was tiled with the secretary 
of State as required by law. Therefore thèse défendants say that 
the railroad company and the complainant are estopped from denying 
the correctness of the valuation therein made. 

The Houston & Texas Central Railroad Company, the successor to 
the Houston & Texas Central Eailway Company, has a mortgage indebt- 
edness equal to about $34,000 to the mile of its main line, and has 
stock outstanding to the amount of |10,000,000, making its stock and 
bonds equal to the sum of about $53,000 to the mile of its main line. 
The bill in this case avers that the défendant company and its prede- 
cessor company hâve necessarily expended in cash in the construction 
and equipment and betterment of the Unes of the défendant company 
about $62,000 per mile of its said railways; that the Unes of railway 
of the défendant company hâve at ail times been operated as econom- 
ically as practicable; that its operating expenses hâve at ail times 
been as reasonable and low in amount as they could be made by econ- 
omy and judicious management; that the company has at ail times se- 
cured the services of its ofScers and employés as eheaply as practicable, 
and has employed no more than was necessary, and at fair and reason- 
able rates of pay; that it has at ail times secured ail supplies, material, 
and property of every character used in the opération of its railways 
at the cheapest market price, and at rates as low as the same could 
be secured, and has secured and used no more than was actually nec- 
essary for the opération of its railways. Substantially the same allé- 
gation is made in the cross bill, and both are afûrmed and sustained 
by aflBdavits of compétent witnesses oflered on the hearing of this 
motion. The valuation placed upon the property of this railroad cor- 
poration by the railroad commission of Texas is, in round numbers, 
121,000 per mile. This statement shows the vast diiïerence between 
the estimâtes made by and on behalf of the railroad company and the 
estimâtes made by the railroad commission of the value of the rail- 
road's property on which it is entitled to eam some profit. It seems 
to be clear from the answer of thè commission, the tone of the afifida- 
vits which it offers in support of its answer, and the argument of the 
attorney gênerai and the assistant attorney gênerai who represented 
it on this hearing, that in estimating the value of this railroad property 
no allowance was made for the favorable location of the same, in view 
of the advance in prosperity of the country through which it runs, and 
the incrément to its value due to the settling, seasoning, and permanent 
establishment of the railways, and to the established business and the 
good will connected with its business, which has been established 
through a long séries of years, and ail of which ought reasonably to be 
eonsidered in flxing the value of the property and the capitalization 
upon which at least it is entitled to earn, and should pay, some returns 
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by way of interest or dividends. This is practically the oldest rail- 
road in tJhte etate. A few miles of another road were built earlier, 
but this road, ninning througbout the whole course of its main Une 
through what is now the most populous and best-developed portions 
of the State, and still rapidly increasing in population and development, 
has established a business thât would not and could not be disregarded 
in estimating the value of the railroad, if considered solely as a busi- 
ness property and venture. It cannot be so considered, because of its 
quasi public nature. Its duties, its obligations, and its liability to 
control are éléments that must be considered. As popularly expressed, 
the rights of the people — the rights of shippers who use it as a carrier 
— ^have to be regarded; but, as judicially expressed, thèse last hâve 
to be so regarded as not to disregard the inhérent and reasonable 
rights of the projectors, proprietors, and operators of thèse carriers. 
It is settled that a state has the right, within the limitation of the 
constitution, to regulate fares. From the earliest times public car- 
riers hâve been subject to similar régulations through gênerai law 
administered by the courts, requiring that the rates for carriage should 
be reasonable, having regard to the cost to the carrier of the service, 
the value of the service to the shipper, and the rate at which such 
carriage is performed by other like carriers of similar commodities under 
substantially similar conditions. But neither at common law nor 
under the railroad commission law of Texas can the courts or the com- 
mission compel the carriers to sùbmit to such a System of rates and 
charges as will so redUce the earnings below what reasonable rates 
would produce as to destroy the property of the carrier, or appro- 
priate it to the beneflt of the public. The cost of the service in carrying 
any one particular shipment may be diificult to détermine, but the cost 
to the carrier of receiving, transporting, and delivering the whole 
volume of tonnage and number of passengers in a given period of 
thne must include, as one of its substantial éléments, interest on the 
value of the property usèd in the service. In countries conditioned as 
Texas has been and is, such a raUroad property and business cannot 
be reproduced, except substantially in the same manner in which this 
has been produced; that is, by a judicious sélection of location, by 
small beginnings, and graduai advance through a number of years, 
more or less, of unproductive growth. The particular location of this 
road, of course, cannot be reproduced, and it cannot be appropriated 
by another private or quasi public corporation camer by the exercise 
of the state's power of eminent domain. And, even if the state should 
proceed to expropriate this property for the purpose of taking the 
same to itself fOr public use, the location of this road cannot be appro- 
priated, any more than any other property right of a natural person 
or of a corporation can bè appropriated, without just compensation. 
It is therefore not only impracticable, but impossible, to reproduce this 
road, in any just sénse, or according to' any fair définition of those 
terms. And a««ystem of rates and charges that looks to a valuation 
flxed on so narrow a basiS as that shown to hâve been adopted by the 
commission, and so flxed as to retum only a fair profit upon that valu- 
ation, and which perinits no account for betterments made necessary 
by the growth of trade, seems to me to come clearly within the pro- 
vision of the fourteenth amendmerit to the constitution of the United 
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States, which forbids that a state shall deprive any person of property 
without due process of law, or deny any person within its jurisdiction 
the equal protection of the laws. It is true that railroad property 
may be so improvidently located, or se improvidently constructed and 
operated, that reasonable rates for carriage of freights and passengers 
will not produce any profit on the investment. It is also true -that 
many railroads not improvidently located, and not improvidently con- 
structed, and not improvidently operated may not be able, while char- 
ging reasonable rates for carriage of freight, to earn even the neces- 
sary running expenses, including necessary repairs and replacements. 
And there are others, or may be others, thus constructed and con- 
dueted, which, vs'hile able to earn operating expenses, are not able to 
earn any appréciable amount of interest or dividends for a con- 
sidérable time after the opening of their roads for business. This is 
true now of some of the roads, parties to thèse bills. At one time or 
another, and for longer or shorter times, it has been true, doubtless, 
of each of the roads that are parties to thèse bills. Promoters and pro- 
prietors of roads hâve looked to the future, as they had a right to do, 
and as they were induced to do by the solicitation of the varions com- 
munities through vphich they run, and by varions encouragements ofEered 
by the state. The commission, in estimating the value of thèse roads, 
say that they included interest on the money invested during the 
period of construction. This is somewhat vague, but the "period of 
construction" mentioned is probably limited to the time when each 
section of the road was opened to the pnblic for business. And even if 
extended to the time vt'hen the road was completed to Denison and to 
Austln in 1873, nearly 20 years after its construction was begun at 
Houston, it would not cover ail of the time, and possibly not nearly ail 
of the time, in which the railroad company and its predecessors hâve 
lost interest on the investment. The estimate made on behalf of the 
railroad in this case of the cost to that company and to its predecessor 
company of the railroad property, and the business of that company 
as it exista to-day, may not be exactly accurate, — clearly is not exactly 
accurate; but it seems to me that it is not beyond the fair value of 
the property, as it is shown to hâve been built up and constituted, 
and to exist to-day as a going business concem, and that such rates 
of fare for the carriage of persons and property as are reasonable, 
considered with référence to the cost of the carriage and the value of 
the carriage to the one for whom the service is rendered, cannot be 
reduced by the force of state law to such a scale as would appropriate 
the value of this property in any measure to the use of the public 
without just compensation to the owners thereof, and would deprive 
the owners thereof of the equal protection of the law guarantied by 
the constitution of the United States, as cited. 

It seems to be contended that the case of the Houston & Texas Cen- 
tral Eailroad Company fully justifies the action of the commission in 
its imposition of a System of rates, because, as it is urged, it has made 
earnings over and above operating expenses suificient to pay the inter- 
est on its outstanding bonds, and has a small surplus of a few thousand 
dollars in excess, as shown by its return to the commission of the opéra- 
tions of the year ending the 30th of June, 1898; in other words, it has 
90F.-44 
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paid interest on ?34:,000 of bonds to the mile, The return referred to is 
niade on fonns submitted by the commission, and under the item of 
"operating expenses" only ordinary repairs and replacements are al- 
lowed. In case an insufflcient wooden bpidge is replaced by an adé- 
quate iron bridge, that is treated as a betterment, and not permitted 
to figure in the returns as a partof the operating expenses. The bill 
and cross bill show that, if such betterments, which can only be made 
or procured ont of the earnings of the road, were allowed in the return 
of operating expenses, the revenue earned and rendered as net revenue 
would not hâve been equal, by several hundred thousand dollars, to the 
interest on the bonded indebtedness; that the bonded indebtedness out- 
standing against this road being in excess of the value fixed by the com- 
mission, to the extent of more than 50 per cent., the company bas no 
means of providing for such betterments, if not at ail allowed to charge 
them at any time against the gross earnings of the road. More than 
this, it is shown that the road has never at any time paid any dividend 
npon its stock. On the whole case, as made in the case of the Houston 
& Texas Central Eailroad Comptiny, it seems clear to me that the Sys- 
tem of rates adopted and enf orced by the commission does not afford to 
the owners of this property the equal protection of the law, and takes 
from the owners and stockholders the property they haye therein, with- 
out just compensation, and that, therefore, the rates must be held to be 
unreasonably low, unjust, and conflscatory, and should not be submitted 
to, and cannot be suffered to be enf orced. As already said, the case 
made fpr relief in each of the other suits seems to be stronger than the 
case of the Houston & Texas Central Eailroad Company; and the évi- 
dence appears to me to show dearly that the System of rates imposed is, 
as to each of the roads, unreasonably low, unjust, and confiscatory. 
Therefore the prayer of the bill in each case is granted, to the extent 
of enjoining the roads from adopting the rates heretofore promulgated 
by the commission, and enjoining the commission and the attorney gên- 
erai from enforcing the same, and enjoining ail persons claiming there- 
under from prosecuting the railroads, or any of the offlçers thereof , for 
the nonobservance of the System of rates heretofore promulgated by 
the commission. 



BRYAR et al. v. CAMPBELL. 
(Ctecult Court of Appçals, Thlrd Circuit. December 5, 1S98.) 

AbATBMBHT— DiSMISSAI. FOR AbA-KBONMENT — J0DGMENT IN SECOND ACTION. 

Pendlng an appeal In a suit In equlty to enf orce a conveyance of lands. 
the qocauiencement by th^ plalntiff of an action of ejectment against tlie 
défendant to recover the sàzne lands, and the renditlon of a verdict and 
Judgtnent therein adverse to the plalntiff, may properly be treated by the 
appellate court as an abandomnent of the equlty suit, or as a eonclusive 
adjudication against the plalntlfC of the tacts on which the case rests, 
either of which will Justlfy a dismissal of the bill. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 
This was a suit in equity. 

L. E. Barton and Edward Campbell, for appellants. 
Wm. iB, Eodgers, for appellee. 
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Before DALLAS, Circuit Judge, and BUTLER and KIEKPAT- 
RIOK, District Judges. 

BUTLEE, District Judge. In January, 1877, James Bryar was 
declared a bankrupt; .and soon thereafter certain land to which he 
had title was offered for sale by his assignée. His wife, Jane Bryar, 
thereupon petitloned the district court for an order to restrain the 
sale, averring that the property was hers; the deed for the same 
having been made to her husband by mistake. While the applica- 
tion was pending the assignée sold the land to Campbell. Subse- 
quently (June 29, 1878) Campbell was brought in as a défendant; 
and later (June, 1879) the pétition was amended by inserting a 
prayer for conveyance of the land by Campbell to the petitioner. 
Thus the proceeding became substantially a suit between Mrs. 
Bryar and Campbell, for the property in controversy. Subsequently 
the court adjudged it to her, and decreed that Campbell convey ae- 
cordingly. July IG, 1879, the latter appealed to the circuit court. 
While the appeal was pending the land was sold under a mortgac;o 
executed by James Bryar October 2, 1874, and purchased by Wil 
liam Eogers, who conveyed to Campbell. In 1880 Mrs. Bryar 
brought an action of ejectment against Campbell; and on the trial 
a verdict was rendered against her, and judgmeut entered accord- 
ingly. January 28, 1896, the plaintifif moved the court to dismjs^ 
the appeal (for imperfection) which motion the court refused 
With thèse facts appearing on the record the appeal came to hear- 
ing in 1897, and the bill was dismissed. 78 Fed. 657. The refusai 
to strike ofl the appeal, and the dismissal of the bill, constitute the 
errors assigned. 

The case is extraordinary; but in any view that can be taken 
of it, the action of the circuit court (in both respects complained 
of) must be afiSrmed. Granting that the district court had juris- 
diction to enter the decree (which may well be doubted, to say the 
least) and that the circuit court had authority to do more than 
reverse, and dismiss the bill, for want of such jurisdiction, its 
refusai of the motion, and dismissal of the bill on the merits, must be 
afiflrmed; because, first, the suit at law must be treated as an abandon- 
ment of the proceeding in equity, and second (if net) the verdict of the 
jury must be regarded as a conclusive flnding of the facts, on which the 
plaintiiï's case rests, against her. 

The decjee is therefore aiJSrmed. 



LONDON & SAN PEANOISCO BANK, Limited, v. CITY OF OAKLAND et al. 

(Circuit Court of Appeals, Nlnth Circuit October 3, 1898.) 

No. 444. 

1. Dhdication oï' Stkbets— Filing of Plat. 

A map or plat of a town signed and acknowledged by the owners of 
tlie land, and duly filed and recorded, and by référence to which such 
owners partitioned the property by deeds between themselves, constitutea 
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a dedicatlon to the public of the stréeta shown thereon; and It Is imma- 
terlal by whom or for what purposé the map was origlnally made. 

2. Samb— Evidence op Intention. 

An Intention to dedlcate, while It must be clearly shown, need not be 
proven by direct and positive testlmony, but is to be determined upon tlie 
pecullar facts and circumstanees of the particuJar case, and may be in- 
ferred therefrom. It is more readlly inferred In the case of a street in 
a town or clty than a country road. 

8. SAMK — ACCEPTANCE OF DeDICATION— ACTION OF MdNTCIPAL ACTHOKITIES. 

A municipal ordlnance declarlng certain named streets as shown on a 
designated plat to be publie streets, and ordering them opened as such, 
constitutes an acceptance of the dedicatlon of such streets by the plat. 

4. Samb— Acceptance by User op Poktion of Street. 

User by the public of a portion of a street dedicated as such by the 
owner of the land Is an acceptance of the dedicatlon as to the entire 
street, to be used when occasion requires. 

5. Same— Effect of Nonuser. 

Nonuser for 40 years of a portion of a street dedicated as such by the 
owners, and accepted by the municipal authorities, the other portion hav- 
ing been used during ail that time, does not devest the publie of the right 
to open aud use the nonused portion whenever the exigencies of travel 
require it. 

6. Samb — Adverse Possession of Street — Making of Imphovements. 

Where the rule prevails, as in California, that the right to obstruct a 
street dedicated to, and accepted for, public use cannot be acquired by 
adverse possession, such a dedication and acceptance are irrévocable; and 
nelther length of possession taben thereafter, nor the making of valuaWe 
Improvements thereon by the dedicator or others clalming through him, 
is any défense to the openlng and use of such street by the public. 

7. Same — Inaccuracy of Map. 

The fact that a map by whlch streets were dedicated to public use is 
inaccurate in its delineation of lands lying outside of the streets and 
blocks shown thereon does not affect its efiicacy as a dedication of the 
streets thereon designated. 

8. Samb— WiDTH of Street. 

The fact that a map of a town by whlch a street was dedicated shows 
the Une of a marsh, which was the boundary of the tract platted, to be 
at one jjoint wlthin a less distance from the adjoining block than the width 
of the street through the remainder of its leugth, does not invalidate the 
dedication of the street to its fuU width, where in faet the Une of the 
marsh was at a greater distaace. 

Appeal from the Circuit Court of the United States for the Northern 
District of California. 
For opinion of circuit court, see 86 Fed. 30. 

Suit in equity to quiet title to certain lands, and to enjoin the city 
of Oakiand (which claims that the land in question has been dedi- 
cated as a public street known as "Fallon Street") from interfering 
with the same. 

The suit was tried upon the following stipulation as to the facts: 

"It is hereby stipulated in the above-entitled action that the following facts 
are admitted to be true, aud proof of the same îs hereby waived: That com- 
plalnant was incorporated as averred in Its bill; that the map mentioned in 
respondents' answer was flled and recorded by the persons from whom com- 
plainant deraigns title, and who were the owners lu common of a tract oî 
land embracing the land in controversy and the other lands shown on said 
map, on September 2, 1853, and that the copy attached to the answer, and 
marked 'Exhibit A,' Is a fuU, true, and correct copy of said map; that the 
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Rancho De San Antonio was granted by the Spanîsh governor o( Californla, 
in 1820, to one Luis Peralta, who divided it among his sons, to one of whom 
(Vicente Peralta) he allotted the land bounded on the west by the Bay of 
San Francisco, on the south and east by the Estuary of San Antonio (des- 
ignated on the Kellersberger map as 'Bay of Contra Costa' and 'Bayou'), 
and on the north by line extending from the Bay of San Francisco to said 
estuary, and lying north of the most northern tier of blocks shown on said 
Kellersberger map; that the claim of Vicente Peralta to said land was con- 
firmed in 1854 by the board of commissloners appointed by act of congress 
to inquire into Californla land grants of Spanish or Mexican origiu, and, 
on appeal to the United States district court, said confirmation was affirmed, 
in 1855, and the suprême court of the TJnited States, in U. S. v. Peralta, 19 
How. 343, affirmed said décision, and patent accordingly has issued from the 
United States conveying and confirming said lands to the successors In inter- 
est of Vicente Peralta; that, at the date of ûling said Kellersberger map, 
the owners signing the same (who had succeeded to ail the rights of Vicente 
Peralta in ail said lands so allotted to him) owned a tract of land embracing 
ail the lands laid off in blocks by the Kellersberger map, and ail the lands 
surrounding the portion so subdivided into blocks, and extending therefrom 
to said exterior boundaries of the Vicente Peralta allotment; that said ex- 
terior strip or margin was not partitioned by said partition deed, but re- 
malned In undivided and common ownership for upward of ten years there- 
after, unless the court shall hold that the premises in controversy were dedi- 
cated by said map to the public as a portion of Fallon street; that said map 
was made by said owners for the purpose of a partition and allotment of the 
blocks thereon laid down amongst themselves, and on the said 15th day of 
August, 1853, simultaneously with the filing of said map for record, said own- 
ers made partition of said blocks, allotting the same amongst themselves by the 
numbers and désignations of the various blocks thereof as laid down, number- 
ed, and designated upon said map, and executed amongst themselves recipro- 
cally a deed of partition, whereby block 166 (but not the lands in controversy) 
was allotted and conveyed in severalty to John C. Hays and John Caperton, 
two of said owners; and the title of the complainant in this suit to the land 
In controversy is derived from said tenants in common by conveyancos ex- 
ecuted by them subsequently to said partition deed; the title to said block 
166 is vested In other persons, not parties to this action, who hold the same 
under conveyances executed by said Hays and Caperton; that, after said 
partition was made, the respective parties thereto sold and conveyed the 
lands in their respective allotments to various persons, and from time to tlme, 
describing the parcels in the conveyances executed by them by the numbers 
and description thereof as shown upon said map, and referring to said map 
by Its title of 'Kellersberger's Jlap of Oakland' for partlcularity of descrip- 
tion; that about the year 1855, and at ail times since, the land in contro- 
versy in this action was and is inclosed by substantial fence, and since 1858 
it has been occupied as a résidence; that the land elaimed by respondents' 
answer to be a portion of Fallon street adjacent to eomplainant's property 
has never been actually opened or used as a street; but that other portions 
of Fallon street, to wit, from Sixth street to Eighth street, inclusive, hâve 
been for many years so opened and used by the publie under the dedication 
made by the deed of partition and the said map; that the premises are now 
Improved as stated in eomplainant's complaint, and are of the value therein 
stated; that the board of trustées of the town of Oakland, on the 27th day 
of August, 1853, passed and adopted an ordinance, of which a copy is hereto 
annexed, marked 'Bxhibit B'; that the streets running north and south as 
laid down on said map, including Fallon street, are 80 feet wide; but the 
complainant does not admit the respondents' contention that by the facts 
hereinbefore set forth, or by any other facts, Fallon street extends furtber 
north than Tenth street. It Is further stipulated that évidence may be in- 
troduced at the trial by either party as to matters not covered by the facts 
hereinbefore recited, and that such évidence may be taken orally instead of 
by déposition." 

Tbe foUowîng is the map referred to as "Exhibit A": 
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A COMPLETE MAP 

RESPECTFULLY DEDICATED TO 
By J. Kellersberger, 
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OF OAKLAND. 

THE CITIZENS OF OAKLAND, 

Surveyor. 
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Exhibit B reads as foUo-ws: 

"An Ordlnance Declaring the Streets In the Town of OaSIand Public 

Highways. 

"The board of trustées of the town of Oakland do ordaln and résolve as fol- 
io ws: 

"Section 1. The following streets In the town of Oakland as laid down and 
described on Kellersberger's map of Oakland are hereby deelared public 
streets and highways, to wit: West street, Brush street, Castro street, Grove 
Street, Jeflerson street, Olay street, Washington street, Broadway, Franklin 
street, Webster street, Harrison street, Alice street, Jackson street, Julia 
street, and Oak street; said streets are 80 feet wlde, except Broadway, whieh 
is one hundred and ten feet wide, and ail run In direct line from high-water 
mark to a line two hundred feet north of the northern Une of 13th street. 
Also the following named and described streets: Second street, Thlrd street, 
li'ourth street, Fifth street, Sixth street, Seventh street, Bighth street, 
Ninth street, Ten th street, Eleventh street, Twelfth street, and Thirteenth 
street, ail of whlch said streets are eighty feet wide, and extend from high- 
tlde line of the San Antonio creek to a line two hundred feet westerly from 
the western line of West street. Also so much of First or Front street, and 
so much of Fallon street, as are above high-water mark. 

"Sec. 2. It shall not be lawful for any person to f ence across said streets, 
or to erect buildings therein, or in any way to obstruct the free passage of 
said streets, or of any one of them. Any vioJation of this ordinance shall 
be punlshed by fine of not less than forty dollars nor more than one hundred 
dollars. 

"Sec. 3. It shall be the duty of the marshal to remove any and ail ob- 
structions placed in the streets contrary to the provisions of this ordinance, 
and for this purpose he may proceed without warrant or process to remove 
the same. 

"Passed August 27, 1853. 

"[Signed] A. W. Barrell, Président of Board of Trustées. 

"[Signed] A., S. Hurlbutt, Clerk of the Board of Trustées." 

Page, McCutdien & Eells, for appellant. 
W, A. Dow, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This is a suit in equity to enjoin the 
city of Oakland and its officers from entering upon land claimed by 
complainant, and interfering with its possession thereof, or from 
removing therefrom any of the buildings, fences, trees, or shrubbery 
thereon, and from using, or attempting to use, the same as a public 
street; and to quiet the title of complainant to the land. The défend- 
ants claim in their answer that the land in question has been dedi- 
cated as a public street, known as "Fallon Street," of the city of 
Oakland. Some testimony. was given at the trial in addition to the 
facts stipulated by eounsel. The controUing questions for our déci- 
sion are (1) whether the lands specifically described in the bill were 
dedicated to public use as a street by Kellersberger's map; and (2) 
if dedicated, whether such dedication was accepted by the city before 
any revocation of the dedication. 

1. The gênerai principles applicable to this case are clearly enunci- 
ated in 5 Am. & Eng. Enc. lïaw, 400, as foUows : 

"The question whether land has been dedicated to public use is one of in- 
tent. No particular form is necessary to make a dedication. A grant is not 
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requlred. It may be made by paroi, and proved by paroi. Ail that is necessary 
!s the assent of the owner, and the fact that It bas been used by the public, 
The intention to dedieate Is absolutely essentlal, and it should clearly and 
satisfactorily appear. Animus dedicandi is the vital prineiple; and time, 
though often mateiial, is not an essential ingrédient. It is not essential that 
the légal title should pass ont of the owner, nor that there should be any 
grant of the use or easement to take the fee; nor Is a deed or writing neces- 
sary to eonstitute a valld dedlcation; nor is any spécifie length of possession 
required. As against the original owner, the intent to dedieate must be made 
clear; and this intention is to be gathered from acts and déclarations ex- 
planatory thereof, in connection with ail the circumstances whieh surround 
and throw light upon the subject in each particular case." City of San Fran- 
cisco V. Canavan, 42 Cal. 541, 554; Quinn v. Anderson, 70 Cal. 454, 456, 11 
Pac. 746; Cerf v. Pfleging, 94 Cal. 131, 134, 29 Pac. 417; Demartlni v. City 
and County of San Francisco, 107 Cal. 402, 409, 40 Pac. 496; Buntin v. City 
of Banville, 93 Va. 200, 204, 24 S. E. 830. 

Applying thèse principles to the particular facts, circumstances, 
and conditions of the présent case, we are of opinion that the dedi- 
cation of Fallon street to the public is clearly shown. The sugges- 
tion that the Kellersberger map does not indicate an unequivocal 
intention of dedication, because it was not drawn up or prepared by 
the parties, is, in connection with the circumstances disclosed by the 
évidence, without merit. It appears upon the face of the map, on 
the margin of the plot showing the blocks and streets, that: 

"This is the map of the plot of the town of Oakland, as sun'eyed by the 
squatters referred to in the deed of partition between Joseph K. Irving, of 
the first, John C. Hays & John Caperton, of the second, part, and Anna K. 
Poole, Joseph S. Lyons & Catherine S., his wife, & Alexander A. Young & 
Serena S., his wife, bearing date August 15th, 1853." 

The partitioners signed the same by their attorney in fact, and 
he acknowledged the same before a proper ofiQcer. The map was duly 
flled and recorded. The deeds of partition made express référence 
to it. It has always been considered and treated as the officiai map 
of Oakland. The blocks are numbered, and the streets are named. 
What more is required? What différence does it make, under such 
circumstances, whether the map was made by the squatters, or by 
the partitioners, or for what purpose it was originally made? The 
partitioners adopted it, and they and ail parties claiming under them 
should be held and bound by it. They referred to it and made it a 
part of their deeds of partition. 

In People v. Blake, 60 Cal. 497, 505, McKee, J., speaking with réf- 
érence to this map, said : 

"Now, when the original owners of the land made the Kellersberger map, 
or, which is équivalent to the same thing, adopted and had recorded tlie man 
made by the original squatters, they thereby dedicated to the public use ail 
the streets and public squares to the extent as designated on tîie map." 

The cases relied upon by appellant are not applicable to the évi- 
dence in this case. In People v. Reed, 81 Cal. 70, 22 Pac. 474, the 
map relied upon to show a dedication was never recorded. No pui- 
chaser had ever seen the map, and the case rested upon the map 
alone. The facts in Phillips v. Day, 82 Cal. 24, 22 ]'ac. 978, and Cerf 
V. Pfleging, 94 Cal. 131, 21) Pac. 417, were substantiallv the same. 
In City of Eurêka v. Fay, 107 Cal. 166, 40 Pac. 235, the party sought 
to be bound had nothing to do with the map, and had expressly re- 
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fuSed to be bound by ît, and had, in fact; prevented the map from 
being placed on record. 

Appellant claims that the map upon its face f ails to show that 
any part of Fallon street north of Tenth street was dedicated to the 
public because the letters "St." on ail the other dedicated streets ap- 
pear on the map on a line between Eleventh street and Twelfth street, 
■whereas on Fallon street the letters "St." are placed on a line be- 
tween Ninth and Tenth streets; and that, inasmuch as there was 
an open space on the line between Eleventh and Twelfth streets where 
the letters could hâve been placed, it must be taken as clear évidence 
that it was not the intention to dëdicate that stïip of land as a street. 
And in this connection it is argued by counsel that no dedication is 
clearly shown, because the portion of Fallon street upon which ap- 
pellant's. buildings were erected and improvements made was not 
nsed as a street; and the principle is sought to be invoked that 
where an owner plainly marks out a street for several blocks, and 
does not mark it out any furthér, he should not be held to hâve given 
the right any f urther than he has marked it. We are unable to agrée 
with thèse views. On the other hand, we understand the law to be 
well settled that where a person makes or adopts a plot, and records 
it, and there is any space upon it that does not constitute any part 
of the platted blocks, he necessarily ^edicates such space to a public 
use. In the présent case the map shows the vacant ground, and ail 
the circumstances tend clearly to show the intent that Fallon street 
should be extended when the necessities or exigencies of the situation 
required it. 

As to the necessity of the continuation of this street, the circuit 
court said: 

"An examlnation of the map Itseîf shows the necessity of an unobstnicted 
highway to Twelfth street Almost at the junction of Fallon and ïwelftli 
streets, assuming that Fallon street were f uUy opened up, is the Twelfth 
Street Bridge, whîch afCords the means of erossing the 'Bayou,' so called, 
at that time. This bridge was in existence in 1853, when the partition of 
the land was made and the Kellersberger map filed for record. Opening up 
Fallon street between Eleventh and Twelfth streets, thereby passing over the 
land in dispute, would glve the public traveling up (northward) on Fallon 
street a direct access to this bridge; otherwise, it would be necessary to go 
up Oak street, one block further away." 86 Fed. 30, 34. 

When it is said that the intention to dëdicate must be clearly 
proven, it is not meant that the testimony must be direct and positive 
upon this point, and that no inference of facts can be drawn there- 
from. Every case dépends upon its own peculiar facts and circum- 
stances, and must, of course, be determined upon its own condi- 
tions and surroundings. The situation of the strip of land in con- 
nection with the contiguous blocks as plotted out upon the map, the 
conduct of the parties at the time the map was made or adopted, 
the recording of it, and acting upon it, and références made by the 
owners of the land in their deeds of partition, are ail to be weighed 
and considered, and the court has the undoubted right to draw such 
inferences therefrom as the established facts may warrant. This 
is f ully shown and clearly stated in Quinn v. Anderson, supra : 

"Dedication is never to be presumed wlthout évidence of an unequivocal in- 
tention on the part of the owner. ♦ • * This Intention may be inferred, 
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however, by any acts on hîs part whfch satisfy tlie mind of the existence of 
The intent, and the character of the acts requisite will dépend very much upon 
the situation of the land over which the way is elaimed, its surroundings, 
uses, and a variety of other circumstances tending to illustrate the intent. 
* * • Stronger évidence is required of the dedicatlon of a neighborhood or 
tlmber road than of a thoroughfare fOnstott v. Murray, 22 lowa, 457); and 
in case of a country road tlian of a Street in a town or clty (Harding v. 
Jasper, 14 Cal. 649)." 

In Eowan v. Town of Portland, 8 B. Mon. 232, 246, the court, in 
discussing the fact of the absence of any written words on the slip 
between the street and the riFer, which it was elaimed indicated that 
it was not dedicated to the public use, among many other things 
applicable to this case, said: 

"We do not understand any of the cases as requiring that words shall be 
upon the map or plan of a towii, expressing the objects and purposes of the 
différent spaces and divisions appearing on its face. * * « when, from 
the position and relations of any open space In the town, it is apparent that 
it was intended to be public property, or for the public use, the dedicatlon 
of such space to the public is as perfeet as If the name or purpose were in- 
dicated by a written word." 

In Hanson v. Eastman, 21 Minn. 509, speaking of the map, which 
it held clearly showed a dedicatlon of First street across the vacant 
space, as well as within the Unes marked on the map, the court said : 

"The facts that this part of the triangular tract is lett open, that it appears 
as a continuation of First street, that it affords the only street access to lots 
7 and 8, block 116, leave no room for reasonable doubt tlîat the intention ex- 
pressed on the plat is to designate and dedicate the same as a public street." 

In Warden v. Blakley, 32 Wis. 690, which in its facts, so far as 
the map is coneerned, bears a close resemblance to the facts of this 
case, the court said: 

"We think it porfectly clear upon the face of the plat itself, ofCered In évi- 
dence, that Alice street extends along the south side of block 20, and conse- 
quently that the locus in quo is a part of one of the public streets of the 
village of Darlijigton. The argument of the counsel for tJie respondent iu 
support of this construction of the plat Is unanswerable. The subdivision 
of the lots in block 20 shows that it was the intention of the original pro- 
prietor that Alice street should extend south of that block. But it is ob- 
jected on the other side that, if this was the intention of the proprietor, 
he would hâve designated Alice street by a Une south of block 20, as was 
done in référence to other streets upon the plat. But the circumstance that 
there is no Une there deflning the boundary of that street can hâve no such 
controlling efCect as the counsel for the plaintifCs is dlsposed to glve it; for 
there is no Une west of block 21, deflning Main street, and yet it Is not se- 
rlously elaimed that it does not extend there. Indeed, upon an examination 
of the plat itself, it seems impossible to arrive at any other conclusion than 
that it was the intention of the original proprietor to hâve Alice street ex- 
tend across Main street, and along the south side of block 20." 

Substantially ail of the decided cases, whether based upon strict 
or libéral views, as to what constitutes a dedicatlon, show, beyond 
controversy, that the facts stipulated and proven in the présent case 
are sufiacient to clearly establish the dedicatlon of Fallon street to 
the public. City of Cincinnati v. White, 6 Pet. 431, 438; Mayor, 
etc., of New Orléans v. U. S., 10 Pet. 662; Morgan v. Kailroad Co., 
96 U. S. 716, 723; Potomac Steamboat Co. v. Upper Potomac Steam- 
boat Co., 109 U. S. 672, 684, 3 Sup. Ct. 445, and 4 Sup. Ct. 15; Kit- 
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tle T. Pfeiffer, 22 Cal. 484, 489; Stone v. Brooks, 35 Cal. 489, 501; 
San Leandro v. Le Breton, 72 Cal. 170, 175, 13 Pac. 405; City of 
Eureka v. Annstrong, 83 Cal, 623, 22 Pac. 928, and 23 Pac. 1085; 
Pebple T. Hlbemia Savlngs & Loan Soc, 84 Cal. 634, 24 Pac. 295; 
Archer v. Saliiias City, 93 Cal. 43, 51, 28 Pac. 839; Ham v. Council 
(Ala.) 14 South. 9; Hurley v. Boom Co., 34 Minn. 143, 24 N. W. 
917; Great Northern Ky. Co. v. City of St. Paul, 61 Minn. 1, 7, 63 N. 
W. 96; Beasley v. Council (N. J. Sup.) 35 Atl. 797; City of Indianapo- 
lis V. Kingsbury, 101 Ind. 200, 210 ; Ehodes v. Town of Brightwood, 14n 
Ind. 21, 24, 43 N. E. 942; Town of Woodruff Place v. Easchig (Ind. Sup.) 
46 N. E. 990, 993; Cook v. Harris, 61 N, Y. 448, 454; Flack v. Vil 
lage of Green Island, 122 N. Y. 107, 114, 25 N. E. 267; Smith v. Oitv 
of Buffalo, 90 Hun, 118, 124, 35 N. Y. Supp. 635; Mayor, etc., v. 
Prick, 82 Md. 77, 83, 33 Atl. 435; Winter v. Pavne, 33 Pla. 470, 471, 
15 South. 211; Porter v. Carpenter (Fia.) 21 South. 788; Evans t. 
Blankenship (Ariz.) 39 Pac. 812; Elliott, Eoads & S. 111; 2 Dill. 
Mun. Corp. (4th Ed.) §§ 635, 636, 640. 

2. The question as to the acceptance of the dedication is equally 
clear. The adoption of the ordinance on August 27, 1853, set forth 
in the stipulation, including so much of Fallon street as was above 
high-water mark, constitutes an acceptance by the city. The map 
was made prior to August 3, 1853. The deed of partition which 
made express référence to this map was filed for record August 15, 
1853. The map was flled for record September 2, 1853. "^Tien. 
the map was filed for record, the acceptance became complète, and 
the dedication theretofore made, under the principles announced h: 
several of the authorities heretofore cited, became irrévocable. More 
over, the acceptance by user of that part of Fallon street from Sixtli 
to Tenth street was an acceptance of the whole of Fallon street to 
Thirteenth street, to be thereafter used when occasion or necessity 
required it. 

In Taraldson v. Town of Lime Springs (lowa) 60 N. ,W. 658, therc 
was a vacant strip of land, not marked by any name, about 20 feet 
wide, on which the lots marked on the map abutted, and which the 
town of Lime Springs claimed as an alley. The town was- incorpo 
rated in 1869. The plaintiff had owned certain lots since 1877. At 
the time of the incorporation, the strip of land in controversy and the 
adjoining lots were inclosed together, and remained in that condition 
until 1892, when there was an attempt to open the strip as a public 
alley, and proceedings were then instituted to prevent it. The court, 
upon this point, said: 

"It is also claimed that, even though there was a dedication of the alley by 
the recording of the plat, there is nothing to show an acceptance on the part 
of the public. The évidence shows that for some years the alley was used 
to some estent, as much as It naturally would be with the then settlement of 
the town. There was at that time, and has since been, but llttle, if any, 
use for the alley; but we are not to forget that there are prospective as well 
as présent considérations In such enterprises. The record shows that this 
alley had for a time such récognition by the publie as is gênerai in such 
cases, considerlng the surroùiidings. The necessity for its use then was 
slight, and henee the évidence of acceptance slight, but it was sufflcient. 
There should be reasonpble presumptions in favor of the préservation of 
euch public Interests, and the acts to constitute an acceptance on the part 
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of the public 'need be such only as the publie wants demanded.' City of 
Waterloo v. Union Mlll Oo., 72 lowa, 437, 34 N. W. 197." 

In Town of Derby v. Alling, 40 Conn. 410, 432, the couùt said: 

"The first point made by the respondents is, that, In légal construction, the 
opération of the deed is confined to Third street as then actnally used and 
traveled, and does not extend to the whole of Third street as delineated on the 
map. On this point, we think, the respondents are clearly wrong. The map 
is expressly referred to in the deed, and by référence is made part of it. 
We thinlî, therefore, that the deed must be construed as embracing ail the 
land which is included within the limits of the street as delineated on the 
map. * » • Where • * • a paper city is laid ont as an entire thing, 
the dedicatlon of ail the streets to the public is entire; and, when the public 
act upon sueh dedication, the acceptance of part may, and in gênerai will 
be, construed as an acceptance of the whole as an entirety. The public enter 
upon a part in the name of the ■whole, to enjoy the parts as from time to time 
such enjoyment of them becomes necessary. This is carrying into effect the 
manlfest Intent of the grantor, and of those for whose benefit the grant is 
made; and we see no difflculty in allowing this intent to prevail, and to call 
It a dedication in prsesenti to be carried into effect in futuro. * * * We 
feel no hésitation, therefore, in holding upon the facts appearing'in the rec- 
ord, and upon the deed in connection with thèse facts, that Messrs. Phelps 
and Smith made an irrévocable dedication of the whole of Third street to 
the public for the use of the highway, not, however, to be necessarlly opened 
and worked immediately, but to be opened whenever, within a reasonable 
time thereafter, the opening of It to its fuU extent should be required, and 
that the acceptance of the deed by the town, * * * of the portions of the 
street whlch were opened, is a constructive acceptance of the dedication of 
the entire street" 

The fact that only a portion of Fallon street, as marked upon the 
map, was opened np and used, and that there was a nonuser of the 
other portion for a number of years, does not, under the well-settled 
principles of the decided cases upon this subject, devest or impair the 
right of the public to open up and use the remaining portion of the 
street dedicated and accei|ted as a public street whenever the exi- 
gencies of the public travei, and the wants and needs of the cora- 
munity, require it. Barclay v. Howell, S Pet. 498, 506; Grogan t. 
Town of Hayward, 4 Fed. 161, 164; Coffin v. Oity of Portland, 27 Fed. 
412, 420; Taraldson t. Town of Lime Springs (lowa) 60 N. W. 658; 
Town of Lake View v. Lebahn (111. Sup.) 9 N. E. 269, 272; Heitz v. 
City of St. Louis, 110 Mo. 618, 625, 19 S. W. 735; Flersheim v. City 
of Baltimore (Md.) 86 Atl. 1098. 

3. Under the laws of some of the states, the fact that appellant 
had been in the actual possession of the land for such a length of 
time as is shown in this case would hâve enabled it to recover upon 
the plea of adverse possession; but in California the law is well set- 
tled that no one eau acquire by adverse possession, as against the 
public, the right to obstruct a street dedicated to public use, and 
thus prevent the use of it as a public highway. Hoadley v. City and 
County of San Francisco, 50 Cal. 265, 274; People v. Pope, 53 Cal. 
437, 450; Oity of Visalia v. Jacob, 65 Cal. 434, 4 Pac. 433; San 
Leandro v. Le Breton, 72 Cal. 170, 177, 13 Pac. 405. Where this ruie 
prevails, the authorities are ail to the effect that when the land has 
been dedicated to, and accepted by, the public, it becomes irrévocable; 
and mère lapse of time, or the making of valuable improvements 
tiiereon, constitutes no défense whatever. Buntin v, City of Dan- 
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ville, 93 Va. 200, 208, 24 S. E. 830; Ham v. Council, supra; Taraldson 
V. Town of Lime Springs, supra; Mayor, etc., v. Frick, 82 Md. 77, 86, 
33 Atl. 435; Elliott, Epads & S. 667, 670. 

We do not understand appellant to daim that the statute^ of lim- 
itations can be pleaded as a défense. But the suggestion is made 
that the land in controversy was fenced by the owners in 1855, and 
that ever since 1858 it bas been occupied as a private résidence, and 
that this use, which is inconsistent with the theory of dedication, is 
in itself a revocation of the offer to dedicate. But this suggestion is 
shorn of ail its strength by the unquestioned fact that the land was 
dedicated and accepted long prior to 1855, and before any use was 
made of the ground inconsistent vrith the theory of dedication. The 
facts are that the dedication and acceptance became complète in 
1853, and the owners of the land could not thereafter revoke the ded- 
ication previously made. 

The case of People v. Reed, 81 Cal. 70, 22 Pac. 474, hereinbefore 
referred to, is not in opposition to the views herein expressed. It is 
based upon an entirely différent state of facts, and has no application 
to this case. 

In Wolfskill V. Los Angeles Co., 86 Cal. 405, 412, 24 Pac. 1094, 1096, 
the court, after quoting frorn the Reed Case, said: 

"That case was decided In bank, and the principles there laid down, and 
hère afflrmed, furnish ample protection to this plaintifC, and to ail others 
whose lands bave been platted Into streets, lots, and bloeks, against any 
daims of the public to streets and highways of whleh the offer of dedication 
has not in some form been accepted by the public authorities. But in the 
Reed Case, as before stated, there was never an offer of dedication, for the 
reason that the map was never recorded. Some time after the map was 
made, the land in controversy in that case was actually Inclosed, and sub- 
stantial buildings erected thereon; and the same were occupied for more than 
twenty years before there was any attempt made to accept what was clalmed 
to hâve been, by reason of the making of tlM map, an offer of dedication. 
The court held, not only that there had been no offer of dedication to be ac- 
cepted, but also that even if the making of the map, without recordlng the 
samé, and the sale of lots according to the same, had been an offer of dedica- 
tion, there had been a withdrawal of the offer more than twenty years before 
the attempted acceptance. The facts of that case are so unlike those hère 
developed that the case is not in point." 

The same distinction is again referred to, at considérable length, 
in Archer v. Salinas City, 93 Cal. 54, 28 Pac. 839. 

With référence to People v. Reed and some of the other California 
cases cited by appellant, we adopt, as applicable to the case in hand, 
the language of the court in People v. Hibernia Savings & Loan 
Soc, supra: 

"Quite a number of cases Involving the dedication of streets and highways 
hâve recently been decided by this court. The facts in no two of them were 
exactly alike, and some of them were of dlffleult solution. But in none of 
thèse cases were any principles stated with which the conclusion of the court 
in the case at bar at ail conflicts." 

4. In arriving at the conclusions above stated, we hâve not over- 
looked the argument of counsel based upon the fact that appellant in- 
troduced in évidence the certiflcate of the city engineer to show that 
the east line of the Peralta patent, which, being a Spanish grant, is 
presumed to follow the line of high tide, is at no point less than 500 
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feet distant from the east line of block 166. This testimony, if ad- 
missible, might tend to show that the Kellersberger map does not 
correctly delineate the line of the marsh or ordinary high tide. We 
fail to see any substantial reason why such évidence should be al- 
lowed to destroy the force and efQcacy shown by the adoption of the 
map, which, in our opinion, furnishes the only safe guide for the 
court to follow in the détermination of the questions involved herein. 
If appellant owns the land for 500 feet east of the easterly line of 
Fallon Street, that cuts no more figure in the case, with référence 
to the dedication, than the fact that appellant's grantors own the 
land northerly of the streets laid down on the map. The only dedi- 
cation that was made was of the blocks and streets designated on 
the map. It shows a vacant space for Fallon street. We hâve noth- 
ing to do with any of the outside lands. The map shows the condi- 
tion of aiïairs as they existed at the time the dedication was made; 
and, as the map was referred to in the deeds of the owners of the 
lands, no outside testimony of descriptions in patents for outside 
lands, not included upon the maps, should be allowed to change the 
dedication of streets as shown upon the map. 

5. Finally, it is claimed that, in any view of the case, the judgment 
of the circuit court is erroneous, in this, to wit: That the scale of 
the Kellersberger map shows that the narrow strip of land on Fallon 
street north of Tenth street, as delineated on the map, is not over 
40 or 50 feet wide, and the line of marsh, or high tide, is not, there- 
fore, 80 feet distant from the north half of block 166, according to 
the scale of the map ; and, as the city only claims a dedication to the 
marsh line, it bas obtained a judgment for more than the évidence 
shows it is entitled to. With référence to this point, but little need 
be said. In the nature of the case, and from the character of the 
map, it should not be expected that the various thread lines intended 
to mark the marsh line would be as perfect as the lines of the street. 
The testimony of the city engineer, and of other witnesses who had 
been résidents of Oakland for many years, shows that Fallon street 
opposite block 166 is over 80 feet wide, — about 88 or 90, — to the 
marsh line. 

Upon the whole case, we are of opinion that the judgment of the 
circuit court is correct; and it is therefore alHrmed, with costs. 
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(Circuit Court, S. D. Ohio, W. D. November 26, 1898.) 

No. 5,125. 

CoRPOKATiONS— Negotiablh Paper— Authoritt dp Okpicer. 

A negotiable note executed in the name of a corporation by an ofEcer or 
agent liavlng no authority to issue such paper in its belialf is void, but, if 
the officer or agent had authority to issue notes of the corporation for any 
purpose, such note is valid and enforceable against the corporation in the 
hands of a bona flde holder, though executed for an unauthorized purpose. 

SAMK — LiABILITT OF OPPICER FOR UNAUTHORIZKD AcTS. 

An officer of a corporation, who exécutes negotiable notes in the name 
of the corporation, is liable to a bona flde purchaser of the notes In an 
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action for damages for falsely representlng his authorlty, where he had no 
authority to issue notes Of the corporation for any purpose, and the notes 
are eonsequently void; bût where he had authority to exécute notes in the 
business of the corporation, although he abused his authority by executJng 
them for an unauthorlzed purpose, he Is not Ilable to the holder, as the 
notes are binding on the corporation, as represented, and his liablllty is t« 
the corporation alone. 

8. Samk — Authority op Président — Presumptions. 

In the absence of a statute or by-Iaw limiting his authorlty, the président 
of a corporation, as it^ légal head, is presumed to be authorized to blnd the 
corporation by his acts In Its name, and notes so executed by him are pre- 
sumptively vâlid against the corporation. 

Hearing on motion, by agreement of parties treated as a démarrer to 
the pétition. 

R. D. Marshall, for plaintiff. 
McMahan & McMahan, for défendant. 

THOMPSON, District Judge. A motion was filed to the pétition in 
this case to require the plaintiff (1) to separately state and number its 
causes of action; (2) to make its pétition definite and certain by stating 
how and wherein it was damaged. Upon the hearing the case was sub- 
mitted to the court upon the second assignment of the motion. 

The pétition shows: That in the year 1895 the défendant, J. H. 
Friend, was the président and treasurer of the Friend-Stebbins Manu- 
facturing Company. That it was no part of the business of that Com- 
pany "to make, exécute, or put in circulation promissory notes or 
obligations other than notes or obligations in its business transactions, 
and connectèd with the management of its business affairs; ail of which 
the défendant, J. H. Friend, well knew." That the défendant, J. H. 
Friend, without right or authority, and for the accommodation of E. C. 
Hargrave & Co., executed and delivered to E. C. Hàrgrave & Co. two 
promissory notes, of which the following are copies: 
"$3,000.00 West Carrolton, O., Sept. 6th, 1895. 

"Pour months after date we promise to pay to the order of E. C. Hargrave 
& Co., three thousand dollars, at First Natl. Bank, iliamisburg, O. Value re- 
ceived. Friend-Stebbins Mfg. Oo., 

"No. 186. Due Jan. 6/9/96. By J. H. Friend, Pt. & Treas." 

"$3,500.00 West Carrolton, 0., Dec. 2nd, 1895. 

"Four months after date we promise to pay to the order of E. C. Hargrave 
& Co., thirty-flve* hundred dollars, at First Natl. Bank, Miamisburg, O. Value 
received. Friend-Stebbins Mfg. Co., 

"No. 218. Due Aprll 2/5/96. By J. H. Friend, Pt. & Treas." 

— That said notes were not given on account of any business transac- 
tion of the Friend-Stebbins Manufacturing Company, nor did it receive 
any considération therefor, but that they were given solely for the ac- 
commodation of E. C. Hargrave & Co. That the plaintiff purchased 
thèse notes before they became due in the regular course of business for 
a valuable considération "without any knowledge of the manner or 
purposes" for which they were given, belle ving that they "were issued 
in a business transaction, and for the use and beneflt of the said Friend- 
Stebbins Manufacturing Company." That said plaintiff paid for said 
notes $6,368. 
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The second assigument of the motion is predicated upon the fact that 
the plaintifiE is an innocent holder of the notes, and bas a right of action 
thereon against the Friend-Stebbins Manufacturing Company to recover 
the amount of the moneys mentioned therein, and that, therefore, in 
this action, which is one to recover damages against the défendant, 
Friend, for falsely representing that he had authority to sign and put 
the notes in circulation, the plaintifl is only entitled to recover nominal 
damages, unless spécial damages be assigned and deflnitely set forth 
in the pétition. This proposition concèdes the right of the plaintifl to 
sue the Friend-Stebbins Manufacturing Company upon the notes to 
recover the amount thereof, and also to sue the défendant, Friend, for 
damages for falsely warranting that he had authority to sign and put 
the notes in circulation. I doubt if this position can be maintained. 
In my opinion, the plaintiff is either limited to an action against the 
Friend-Stebbins Manufacturing Company on the notes, or has an élec- 
tion either to sue that company upon the notes, or the défendant, 
Friend, for damages, and cannot pursue both remédies. If the plain- 
tiff can recover its moneys, with interest, by an action on the notes 
against the company, it has no daim against the défendant, Friend; 
and, on the other hand, if the présent action can be sustained, and the 
plaintiflf is entitled to be made whole for the moneys expended by it 
in the purchase of thèse notes, then it has waived its right of action 
against the company. 

The questions, therefore, for considération upon this motion are: (1) 
Is the plaintifE limited to an action on the notes against the Friend- 
Stebbins Manufacturing Company? (2) Or has it an élection between 
an action on the notes against the company and an action against the 
défendant for damages, for falsely warranting his authority to sign and 
put the notes in circulation ? A distinction must be made between cases 
where there is an absolute want of authority on the part of the agent 
and cases where the agent has authority, but abuses it. Where the 
agent has authority, and where negotiable commercial paper is the sub- 
ject of the transaction, an innocent holder of the paper gets just what 
he bargained for; but where the agent is without authority the holder 
gets nothing. Where the agent is without authority, according to 
some of the cases, the holder has an élection to sue the agent on the 
paper, treating it as his contract, or to sue him for damages, for falsely 
warranting his authority to put the paper forth. But the great weight 
of authority is to the effect that the holder must resort to the latter 
remedy. The holder cannot look to the principal. Taylor t. 
Nostrand, 134 N. Y. 109, 31 N. E. 246; Trust Co. v. Moyd, 47 Ohio 
St. 525, 538-541, 26 N. E. 110; White v. Madison, 26 N. Y. 117, 123- 
125. And the holder, although but an indorsee of the paper, may 
maintain an action for damages against the agent if the représentation 
of authority is untrue, even though the agent's motives were good, 
and no fraud in fact was intended. In such cases, the représentation 
may be regarded as made to ail to whom the paper may be olfered in 
the course of circulation. Polhill v. Walter, 3 Barn. & Adol. 114, 123. 
But where the agent has authority to sign and put forth negotiable 
commercial paper in behalf of his principal, but abuses the atithority 
given him, if, as in this case, Friend, as the président and treasurer ot 
ao F.-46 
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the Friend-StebbinSMannfacturing Company, had atithprity to sign 
and pnt in orculation negotiable commercial paper infurtherance of 
and in the regular course of the business of the corporation, and, in- 
Btead of doing that, abused tbe authority given liim by putting forth 
the paper in question for the accommodation of a stranger, and the 
paper came into the hands of the plaintiff as an innocent bolder, then 
the corporation is bound, and must pay the cotes, and look to Friend 
for redress for the injury it bas sustained. Hère the holder bas not 
been deceived or misled. It bas got just what it expected to obtain, 
and can maintain an action against the corporation to compel the 
payment of the notes, and bas no claim against Friend. Tbe wrong 
inTolved in Friend's abuse of authority was committed against the cor- 
poration, and not against the holder of the paper. Friend, the agent, 
had authority to put forth business paper on behalf of the corporation, 
and, so far as the holder is concerned, this is the business paper of the 
corporation. It was intended that the holder should bave a good title 
to the paper. It was necessary to protect the holder in order to accom- 
modate Hargrave & Co. The représentation, so far as the holder is 
concerned, was not untrue or false. But in view of the fact that the 
plaintiff got ail it bargained for, and bas sustained no injury, the rep- 
résentation, if false, is immaterial. Bird v. Daggett, 97 Mass. 494. 
Tîierefore, if there was no false représentation to tbe plaintiff, and if 
plaintiff bas a right of action on the notes against the corporation for 
the recovery of the amount of moneys for whicb tbey were given, it 
can hâve no right of action against Friend for damages, nominal or 
otherwise. It bas no élection, therefore, between an action oh the 
notes against the company and an action against the défendant for 
damages for falsely warranting bis authority to sign and put the 
notes in circulation, but is limited to an action on the notes against the 
company. 

Upon the proposition that the innocent holder of such paper bas a 
right of action upon it against the principal, I cite the following cases: 
Bank of Genesee v. Patchin Bank, 13 N. Y. 315, 19 N. Y. B12; Parm- 
ers' & Mechanics' Bank v. Butchers' & Drovers' Bank, 16 N. Y. 129; 
Olcott v. Railroad Co,, 27 N. Y. 546; Bank of New York v. Muskingum 
Brancb Bank, 29 N. Y. 619; Mechanics' Banking Ass'n v. New York 
& S. White Lead Co., 35 N. Y. 505; Monument Nat. Bank v. Globe 
Works, 101 Maàs. 57; 2 Beach, Priv. Corp. § 391. The cases cited by 
the plaintifl's counsel are consistent witb thèse cases. And as to the 
authority of the président to act for the company, it bas been held by 
the suprême court of Illinois, in accordance, I thiik, witb the prevailing 
ruie, that: 'In the absence of législative enactment, or provision made 
in the by-Iaws, corporations usually act through their président. He 
being the légal head of the body, when an act is performed by him the 
presumption will be indulged that the act is legally done, and is binding 
upon the body." It is alleged in the pétition that Friend, as président 
and treasurer, was not authorized to sign the notes in question, but it is 
not alleged that he was not authorized to sign and put forth businesa 
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paper; on the contrarj, the allégations of the pétition, fairly construed, 
justify the inference that he had such authority. 

Counsel having consented that the second asslgnment of the motion 
might be treated as a demurrer to the pétition, it will be so treated, 
and sustained on the ground that the pétition does not state facts suf- 
ficient to constitute a cause of action. 



THOMAS ROBBRTS STEVENSON CO. y. MeFASSELti. 

(Circuit Court of Appeals, Third Circuit Norember 28, 1898.) 

No. 36. 

1. Patents— Invention— Practicai. Success of Devict. 

In a doubtful case, the fact that the patented device has gone Into gên- 
erai use, and superseded other devlces, may be sufflcient to turn the scale, 
and support the presumption of patentablllty arlsing from the grant of the 

patent. 

3. Samb— Imphovbment in Ranges and Stoves. 

The Hayes patent, No. 310,276, for an Improvement In ranges and stoves, 
covers a true combination, and discloses patentable invention, and Is valid. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Henry Everding and A. v. Briesen, for appellant. 
Joshua Pusey, for appellee. 

Before ACHESON, Circuit Judge, and BUTLER and KIRKPAT- 
RICK, District Judges. 

AOHESON, Circuit Judge. This suit was brought by the Thomas 
Roberts Stevenson Company against Harry W. McFassell, Jr., for 
the infringement of letters patent for an improvement in ranges 
and stoves, being No. 310,276, and dated January 6, 1885, granted to 
Isaac Hayes, and by him asslgned to the complainant below, who is 
hère the appellant. The spécification of the patent thus sets forth 
the invention : 

"My invention eonsists in construeting a portable cooking range In which the 
clrculating boiler rests in a horizontal position upon a supporting frame se- 
cured to the top of the range, with clrculating pipes connected to the boiler, 
and with the water-back in the flre chamber, the object of which is to dispense 
with brlckwork, and thus lessen the cost, and to economize space, and render 
the parts easy of access In case of repairs or cleaning." 

The nature of the patented improvement is well stated by Mr. 
Livermore, the complainant's expert, "who testifles thus : 

"The Hayes patent shows and describes a cooking and water-heating appa- 
ratus comprising a portable cooking range and a hot water circulating boiler, 
and a supporting frame for the circulating boiler, itself supported upon the 
body of the range, the said boiler being connected by circulating pipes with the 
water-back in the range. The said parts constitute a complète cooking and 
water-heating apparatus, ail parts of which are structurally correlated to one 
another, so that they can be made up at the shop or factory as a complète 
apparatus, instead of, as in prior apparatus for this purpose, being made as 
separate manufactures requlring structural and machine work at the place of 
the érection of the apparatus for use." 



708 90 FEDERAL REPORTER. 

The claim of the patent is in the words folloWîng: 

"The combination of the portable range, A, uprlghts, C, 0', plate, E, warmlng 
shelf, F, boiler, D, and pipes, B, B', substantlally as shown and deseribed." 

This combination includes the range proper, the boiler supporting 
frames secured to the top of the range, the horizontal circulating 
boiler supported upon the frame, and the Connecting pipes between 
the boiler and the water-back. Thèse éléments together consti- 
tute an article in complète form, ready to be set up for use at any 
desired place, the structural -work and skilled labor required at the 
point of installation in the case of the previously used brick-set 
ranges being wholly dispensed with. The claim is net for a mère 
aggregation. The essence of a true combination is hère found, 
namely, a co-operative union of elementary parts efifecting one 
practical resuit. The calls for the "plate, E," and "warming shelf, 
F," may impose unnecessary limitations upon the patentée, but 
they do not vitiate the claim. 

We do not flnd that this improvement was disclosed or suggested 
by any of the prior patents set up in défense, The Whiteley pat- 
ent of 1863 is the most pertinent référence, but it falls far short of 
being anticipatory. It shows a brick-set range of very compli- 
cated construction, and the analogy between it and the Hayes 
structure is remote. Indeed, the Whiteley patent contains no hint 
of a cooking and water-heating apparatus, the éléments of which 
are structurally combined so that the whole apparatus can be pro- 
duced as an article of manufacture, ready for use wherever needed. 
The évidence satisfles us that the constituents of Hayes' claim were 
never previously combined in the manner stated in his patent. In 
fact his structure was new'. 

In respect to the utility of the Hayes improvement, the proofs 
are full and convincing. Not only does his construction dispense 
with ail brickwork, so that the range of the patent can be set up 
for use as readily as a portable cooking stove, but the original cost 
of the article is greatly reduced. A saving of fuel is also effected, 
while an increased supply of hot water is secured. Kitchen space 
is economized. The parts are more easily accessible for purposes 
of repairs and cleaning than in the old form of construction. The 
advantages of the patented range are such that it has met with great 
public favor, and has largely displaçed the old brick-set range. 

Looking at the subject in the light of ail the évidence, we are 
not able to concur in the conclusion of the circuit court that the 
Hayes construction did not involve any exercise of the inventive 
faculty. Upon the question of patentable novelty and usefulness, 
the proofs, we think, sustain the action of the patent office in al- 
lowing the pa,tent. The presumption of patentability arising from 
the grant of the patent (Lehnbeuter v. Holthaus, 105 U. S. 94) 
has not been overthrown. Moreover, in a doubtful case the fact 
that the patented device has gone into gênerai use, and superseded 
other devices, may be sufflcient to turn the scale. Smith v. Yul- 
eanite Co., 93 U. S. 486. Upon the entire proofs it is our judgment 
that the Hayes patent is valid. That the défendant infringes the 
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claim is clearly shown. The decree of the circuit court is reversed, 
and the cause is remanded to that court with direction to enter a 
decree in favor of the complainant in the bill. 



PHILADELPHIA & R. RY. CO. V. YOUNQ. 

(Circuit Court of Appeals, Thlrd Circuit. December 5, 1898.) 

1. Tbial— Waivbb of Exceptions. 

An exception to tlie déniai of a motion for nonsuît, made at the close 
of plaintifC's évidence, is waived by the subséquent introduction of eyl- 
dence by défendant. 

8. Railroads— Action for Pkksonal Injurt— Supficienct op Evidence. 

Tbe évidence showed tbat wbile plaintiff was riglitfully on the platform 
of a station on defendant's railroad a large nutnber of sparks eseaped 
from the bottom of a passing engine, which were blown upon the plat- 
form, and one of which struck plaintifC's eye, destroying the sight. There 
was also évidence tending to show that the eseape of sparks In that man- 
ner from an engine was not usual if the ash pan was in proper repair, and 
the engine properly handled. Held, that such évidence was suffieient to 
justify the subtnission of the question of defendant's négligence to the jury. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

J. J. Bergen, for plaintiff in error. 
Chauncey H. Beasiey, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLER, 
District Judge. 

ACHESON, Circuit Judge. Charles Young brought this suit against 
the Philadelphia & Reading Railway Company to recover damages for 
the loss of the sight cl his left eye, alleged to hâve been occasioned 
by the négligence of the railway company. It appears that on the 
forenoon of October 11, 1897, the plaintiff took passage on one of 
the defendant's trains on a trip from Trenton to Philadelphia. The 
train stopped at Wayne Junction station, where it was necessary for 
the plaintiff to change trains. The plaintiff got out on the defend- 
ant's platform at this station to take the train which was to convey 
him to his destination. The plaintiff testifled that while he was 
thus on the platform, awaiting his train, a through train of the de- 
fendant passed along on one of the tracks near the platform at a high 
rate of speed; that the furnace door of the locomotive was open, 
and a man was shoveling coal into it; that he (the plaintiff) saw "a 
lot of sparks" falling from undemeath the locomotive (where the ash 
pan was), "flying in ail directions," "shooting ail along the bottom 
there"; that the wind was blowing towards the station, and the 
redhot cinders flew towards him, and four or flve of them struck his 
face and clothing, one of them striking right in his eye. He stated 
that the cinder that struck his eye "must hâve been a pretty good- 
sized one," because when he "wiped the eye the handkerchief was 
full of pièces of cinders"; that there were "small pièces of coal and 
blood on it." Notwithstanding médical treatment, obtained with rea- 
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sonabler promptitude, the injury to the plaintiff's eye resulted in the 
total loss of its sight. 

At the close of the plaintiff's évidence in chief the defendant's coun- 
sel moved the court for a judgraent of nonsuit on the ground of alleged 
lack of proof of négligence. This motion was refused, and its déniai 
is now assigned as error. But the défendant waived exception to this 
ruling by its subséquent introduction of évidence in défense. Tele- 
graph Co. v. Thorn, 28 U. S. App. 123, 12 C. 0. A. 104, and 64 Fed. 
287; Eailroad Co. v. Mares, 123 U. S. 710, 713, 8 Sup. Ct. 321. The 
défendant, however, af ter ail the évidence was in, aslîed for peremptory 
instructions in its favor, v^hich the court deelined to give; and the as- 
signment of error to this refusai présents the principal question in the 
case, namely, the sufflciency of évidence legitimately tending to shov? 
that the injury to the plaintiff's eye was caused by some négligence 
chargeable to the défendant. 

The plaintifl was lawfuUy on the defendant's platform at Wayne 
Junction station. Indeed, as he was there for the purpose of maldng a 
change of trains, perhaps he might be regarded as having been, at the 
time of the accident, constmctively in the defendant's care as a passen- 
ger. At any rate, the défendant owed to the plaintif! the duty of at least 
reasonable and ordinary protection against the péril of live cinders 
issuiug from its locomotives running past the station in near prox- 
imity to the platform. We agrée to the proposition that the défend- 
ant is not iiable to the plaintifl for damages necessarily caused by 
the careful and skillful exercise of its lawful rights, and, undoubtedly, 
the burden was on the plaintiff to prove négligence on the part of the 
défendant occasioning the injury complained of. Négligence, how- 
ever, may be established by circumstantial évidence, and proof of 
the occurrence of an accident whieh ordinarily would not hâve hap- 
pened if due care had been exercised may justify an inference of nég- 
ligence. This accident occurred in the daytime, yet, upon the plain- 
tifE's account of the matter, the sparks were plainly visible. It is, 
then, a rational supposition that the sparks were of large size. Cer- 
tainly this seems to liave been the character of the live cinder which 
stmck and destroyed the plaintiff's eye. Moreover, according to the 
plaintiff's testimony, the sparks fell from underneath the locomotive 
in great numbers. Now, the évidence warrants the belief that a 
properly constructed and carefully managed ash pan would hâve pre- 
vented such an émission of sparks, and, indeed, any considérable fall 
of sparks. Upon the theory of proper care and absence of fault, the 
accident hère is unaccountable. One of the defendant's witnesses, a 
locomotive fireman, testified that if he saw a spark coming from the 
ash pan he "would think something must be wrong." Other witnesses 
gave testimony of the like import. The évidence as a whole, we think, 
was amply suflBcient to carrv the case to the jury. Huyett v. Eail- 
road Co., 23 Pa. St. 373; Eailroad Co. v. McKeen, 90 Pa. St. 122. Al- 
though the défendant introduced testimony to show that the appliancea 
upon its locomotive for preventing the émission of sparks were of the 
best known kind, and that they were in good order, and carefully 
handled, still, under the entire évidence, and in view of ail the cireum- 
stances, the question of négligence was not one of law for the deter- 
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mination of the court, but was a question of fact to be submitted 
to the jury. 

The parts of the court's charge embraced in the fourth and fifth 
assignments seem to us to be free from error. Those instructions on 
the whole were verj favorable to the défendant. Under the charge 
there could be no verdict for the plaintiff uniess the jury found the 
défendant to hâve been guilty of négligence. The judge said: "It 
must be shown that the défendants hâve been guilty of some négli- 
gence; that they hâve failed in some duty to this plaintiff, — either 
they hâve not used proper appliances, or, if they hâve used proper 
appliances, they hâve not used them with reasonable care." Several 
experienced witnesses had testified, in substance, that the émission 
of sparks would indicate that something was wrong with the ash pan, 
and the court was justilied in submitting to the jury the question 
whether proper appliances had been used. 

We do not perceive that any error was committed in allowing this 
question and answer : "Q. Is there any gênerai custom, that you know 
of, with regard to firing or not firing an engine as it passes a railroad 
station? A. Well, it is generally the rule not to flre at stations." 
The witness had been a railroad engineer. He stated the reason for 
the gênerai rule, namely, the danger of sparks flying from the smoke- 
stack and ash pan during the opération of firing. The évidence re- 
lated to gênerai usage, and bore on the question of the exercise by the 
défendant of ordinary care. The judgment of the circuit court is 
affirmed. 



BERKEY y. CORNELL. 
(Circuit Court, W. D. Virginia. Aprll 14, 1898.) 

1, Actions — Fedbkai, Courts— Joindbr op Légal and Equitable Claims, 

Légal and équitable causes of action eannot be joined In one suit in the 
courts of the United States. 

2. Samb. 

A déclaration In assumpsit on the common counts in a fédéral court ean- 
not also join a spécial count, which discloses a controversy between the 
plaintiff and défendant, requiring a construction of contracts, and the in- 
vestigation, adjustment, and settlement of accounts growing eut of the 
relations of the parties, either as partners In trade, principal and agent, 
or trustée and cestui que trust; such cause of action being of équitable 
cognizance. 

On Demurrer to the Déclaration for Misjoinder of Causes of Action. 

Walbridge & Belden, for plaintiff. 
Sipe & Harris, for défendants. 

PAUL, District Judge. This is an action of assumpsit brought by 
the plaintilï against O. H. P. Cornell and Eugène E. Barnard. Process 
was served on Cornell, but returned "Not found" as to Barnard. The 
défendant Cornell demurs to the déclaration, on the ground that it 
embraces both légal and équitable demands. The déclaration con- 
tains the usual common counts employed in that form of action, and 
they are not objectionable. The déclaration also contains a spécial 
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count, in which th& cause of action is stated, and wWch, it is alleged, 
constitutes an équitable demand. This spécial count is as follows: 

"For that whereas heretofore, and on or about the 4th day of April, A. D. 
1893, the plaintlff was the owner of an equal vindlvided one-half interest 
In a concession before then granted to hlm by the bôard of managers of the 
World's Oolumblan Exposition, held In the said city of Chicago, which conces- 
sion was known as the 'Portable ChalP Concession,' of which the plaintlff had 
theretofore sold the other e,qual undivlded one-half interest to John S. Ford, 
of the city of Chicago, In the said state of Illinois. That on the said 4th day 
of April, A. D. 1898, thei plalntifC, JuUus Berkey, and the said John S. Ford, 
as parties of the first part, entered Into a contract, at the said city of Chicago, 
with Oliver H. P. Cornell and Eugène E. Barnard, défendants herein, as par- 
ties of the second part, which contract provided In substance: (1) That Oliver 
H. P. Oornell should act as gênerai manager for the parties of the flrst part, 
in the opération of said portable chair concession. (2) That the parties of the 
first part should furnish the chairs at cpst; provide the necessary booths and 
ofiSce quartersj and suflacient money for the successful management of the 
business; that they should advance to the said Oliver H. P. Cornell one 
hundred dollars per week for his Personal use, the same to be deducted from 
his share of the profits,' ànd to be in lieu of any salary; and that they should 
also pay to the parties of the second part flfteen (15) per cent, of the net profits 
arislng from the portable chair concession, and thirty-three and one-third 
(33%) per cent, of the profits arislng from the sale of certain merchandise, if 
made in connection wlth this concession. (3) That Oliver H. P. Cornell should 
dévote his entlre attention to the business durlng the exposition; that, if he 
was unable to carry out the provisions of the contract, the said Eugène B. 
Barnard should carry out and complète them; and, if both should faU to per- 
form accordlng to the true Intent of the contract, then the parties of the first 
part might déclare it void. , (4) That the parties of the second part should em- 
ploy and direct the labors of ail employas accordlng to the instructions of said 
flrst parties, the latter reservlng the right to employ a second assistant man- 
ager. (5) That ail the parties to this contract should be governed by a certain 
contract then In force between the said JuUus Berkey and the said World's 
Columblan Exposition, a copy of which Is hereto attached, marked 'Bxhibit 
A,' and made a part of this déclaration. (6) That the parties of the second 
part should furnish to the parties of the flrst part a sufiiclent bond, with 
sureties approved by the parties of the flrst part, lu the pénal sum of ten 
thousand dollars, as security for money advanced, to the manager as herein- 
before stated, and for thé f aithf ul performance of this contract. (7) That the 
parties of the flrst part should be reimbursed for ail money advanced by them 
for the préparation or eontinuance of this business, and that they might wlth- 
draw out of the proceeds of the business up to and Including twenty thousand 
dollars In excess of the amount necessary to relmburse them; and, if the 
profits of the business did not amount to the above-named sum, the parties 
of the second part should hâve thelr proportion thereof, as herelnbefore set 
forth. (8) That parties of the second part should give thelr duebllls each 
month for the amount of money advanced to the manager during the previous 
month. (9) That, in estimating the net profits, the cost of chairs and merchan- 
dise should be thelr net cost delivered upon the fair grounds. (10) That ail 
recelpts, from whatever source, should be deposlted each day in the bank on 
the exposition grounds, to be drawn from only upon checks from said parties 
of the flrst part. A copy of this contract is hereto attached, and marked 
'Exhibit B,' and made a part of this déclaration. 

"That, under the provisions of this contract, the plaintlff and the said John 
S. Ford provided the necessary booths and office quarters for the opération 
of said chair concession on the exposition grounds. That they advanced suflî- 
cient capital for the opération of the business to its best advantage. That 
they furnished at cost chairs in sufficient quantlties, and In proper styles, to 
meet the demand of the publie. That they advanced to the said Oliver H. P. 
Cornell, as gênerai manager, durlng the period between and including April 
26th and Oetober 28th of the year A. D. 1893, the sum of two thousand four 
hundred (.$2,400) dollars for his Personal use, accordlng to contraot, and that 
they otherwlse f aithf uUy carried out and completed the provisions of said 
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contract That the défendant OUver H. P. Comell assumed control of sald 
chair concession at the opening of the World's Columbian Exposition, and con- 
tinued in charge until Its close. ïhat, under the provisions of sald contract, 
it was his duty to render duebills for ail money advanced as hereinbefore 
stated; but that. In violation of this agreement, he rendered duebills, so called, 
but in fact promissory notes, hereinafter more fuUy set forth, for one thou- 
sand nlne hundred flfty-one ($1,961) dollars only, of the money advanced as 
aforesald. That, at the close of the said World's Columbian Exposition, he 
left the City of Chicago abruptly, without renderlng to the plaintiff and the 
said John S. Ford, or either of them, any final accounting of the business of 
operating said chair concession; but that an inspection of his books, and the 

account rendered November 9, 1893, by Goodspeed (given name un- 

known), who was employed by the said défendant as bookkeeper, showed that 
the sald défendant, Oliver H. P. Comell, had taken from the cash drawer, at 
various times. In violation of the terins of said contract, and without the 
knowledge or consent of the plalfitiff or the said John S. Ford, the total sum 
of nlne hundred flfty-one (?951) dollars. The account rendered by the sald 

Goodspeed (given name unknown) further showed that there was a cash 

shortage in this business of two hundred thirty and forty-seven one-hun- 
dredths ($230.47) dollars, which shortage was caused by the errors and négli- 
gence of the défendant Oliver H. P. Comell and his employés, in direct viola- 
tion of the terms of said contract, in the opération of said chair concession; 
and therefore the said défendants, Oliver H. P. Comell and Eugène E. Bar- 
nard, became, and still are, indebted to the sald plaintiff, Julius Berkey, and 
the said John S. Ford, in the sum of three thousand flve hundred eighty-one 
and forty-seven one-hundredths ($3,581.47) dollars. 

"The said plaintiff further allèges that the said Oliver H. P. Comell, one of 
said défendants, after the making of sald contracts hereinbefore set forth, 
and in pursuance of the same, under the name of O. H. P. Cornell, made, 
executed, and delivered to the said plaintiff certain so-called due bills, but in 
légal effect promissory notes, which said notes are in the words and figures 
as folio ws, that is to say: There are flve of thèse notes of différent dates, but 
a copy of one will be sufflclent to show the character of ail. 

" '$300.00 Chicago, May Ist, 1893. 

" 'On demand after date, I promise to pay to the order of Berkey & Ford 
three hundred dollars, payable according to contract dated April 4th, between 
Berkey & Ford and CorneU and Barnard, value received. 

" 'O. H. P. Cornell.' 

"Plaintiff further avers that afterwards, and on, to wit, the lOth day of 
December, A. D. 1896, ail of said above-named notes were duly presented to 
the said O. H. P. Cornell at Harrlsonburg, In the county of Rockingham and 
State of Virginia, and demand of payment was then and there duly made 
upon the said O. H. P. Cornell personally; but that the said O. H. P. Cornell 
then and there refused to pay the same, or any part thereof, and still does 
neglect and refuse to pay said notes. 

"Plaintiff further allèges that, during the continuance of the World's Co- 
lumbian Exposition, a large number of chairs were sold and rented under this 
concession, so that the gross receipts arising therefrom amounted to the sum, 
to wit, sixty-six thousand ($66,000) dollars; but that the said Oliver H. P. 
Cornell conducted the business in such a reckless and extravagant manner, 
without regard to the heavy expenses thus incurred, that the net profits 
amounted to a much smaller sum; that on the 20th day of October, A. D. 1896, 
the said John S. Ford, for a valuable considération, duly assigned, trans- 
ferred, and set over to the said plaintiff, Julius Berkey, ail his right, title, and 
interest, of every name and nature, of, in, and to said contract, marked 'Ex- 
hibit B,' and the said notes hereinbefore set forth, a copy of which assign- 
ment is hereto attached, marked 'Exhlbit C,' and made a part of this décla- 
ration." 

The following is the contract or agreement entered into between 
Berkey and Ford, of the flrst part, and Cornell and Barnard, of the 
second part, the provisions of which are recited in the déclaration : 
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•j^lsagreemeat, va&âs and entered toto on thls fourth day of AprU, A. D. 
1808, at the clty of Chicago, county of Copk and state of Illinois, by and be- 
tween Jqlius Berkey, of Grand Eapids, ^Cent eounty, Micliigan, and Jolm S. 
Ford, of Chicago, Cook county, Illinois, parties of the first part, and Oliver 
H. P. Cornell, of Ithaca, Tompkins county,, New York, and Eugène E. Barnard, 
of Chicago, Cook county, minois, parties of the second part, wltnesseth: 

"That whereas, the sald Juîlus Berfcey bas been granted concession by the 
World's Columblan Exposition, knoTVu as the 'Portable Chair Concession,' In 
whieh the said John S. Ford bas an equal undivided one-half interest, and is 
jolntly responsible, with the said Julius Berkey, to the said exposition, for tbe 
faithful performance of the contract made and entered Into by and between 
the said Julius Berkey and the said exposition: 

"Now, therefore, the parties of the flrst part, for and in considération of the 
agreements of the parties of the second part hereinafter contained, agrée to 
and with the parties of the second part that the said Oliver H. P. Cornell shall, 
as général manager for the sàid parties of the flrst part at tbe World's Colum- 
blan Exposition at Chicago, take full charge of the opération of the conces- 
sion fofr renting portable chairs and selling certain articles of merchandise to 
be hereinafter mentiohed. .And the said parties of the first part agrée to fur- 
nlsh at cttst ail chairs of such styles and in such quantitles as may be required 
by thè World's Columbian Exposition; also to provide ail necessary booihs, 
storéhouses, office quarters, and fnrniture as ailowed or required by the said 
exposition; also to furnish ail money to the necessary, proper, and suc- 
cessful management Of the business; also to furnish at cost ail articles of 
merchandise -ivhieh they may be permitted to sell on the exposition grounds 
in connection with the said portable chair concession. And the said parties of 
the flrst part furthér agrée to advance to the said Oliver H. P. Cornell the 
sum of'one hundred dollars (flOO) per week for his personal use, the same 
to be In lieu of any salary, and to be dedueted f rom the proportion of profits 
of the said parties of tbe second part as hereinafter named; also to pay to 
the said parties of the second part flfteen (15) per cent, of the net profits 
arising from the portable chair concession, and thîrty-three and one-third 
<33%) per cent, of the net profits arising from the sales of any merchandise, 
should such sales be made in connection with the portable chair concession. 

"The parties of the second part, in considération of the agreements of the 
parties of the àrst part herein contained, agrée to and with the parties of the 
first part that the said Oliver H. P. Cornell shall dévote his entire tlme and 
attention to the management of, and use his best endeavor for the success of, 
the said business of the portable chair concession, and the sales of any articles 
of merchandise whieh may be made in connection with the said chair conces- 
sion during the six months commencing May Ist and ending November Ist, 
1893, and as much more time before and after those dates as shall be neces- 
sary for the proper préparation for and closing up bf said business; also that 
they will do ail in their power to obtain from the World's Columbian Exposi- 
tion the privilège of selling a souvenir, known as the 'Honey Bee Perf umery 
Case,' and herelnbefore mentioned as merchandise; also that if, from any 
cause, the said Oliver H. P. Cornell shall fail to fulfill the provisions of this 
«contract, tbe said Eugène E. Barnard shall carry out and complète them; and 
if, for any cause, both of the parties of the second part fail to perf orm any 
and every part of thls contract according to Its true Intent and meaning, theîi 
the said parties of the first part may déclare the same vold, and ail the rlghts 
and privilèges granted therein to be forfeited. 

' "It is understood by and between ail the parties to this contract that the said 
parties of the second part are to employ and direct the labors of ail the em- 
ployés, and be guided in their conduct of the business by the instructions of 
of the said parties of the first part, the latter reserving the right herewith to 
employ in this connection a second assistant manager, who shall be, however, 
under the diréetitin of the said parties of the second part. It is funher un- 
derstood that the said parties of the second part are to be governed by a 
certain contract, now in force between the World's Columbian Exposition and 
Julius Berkey. It is further understood that the said parties of the second 
part shall furnish to thô' said parties of the flrst part, upon the signing of this 
contract, a good and sufiiclent bond, with sureties approved by the parties of 
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the flrst part, in the pénal sum of ten thousand dollars ($10,000), as security 
for money advanced to the manager, as hereinbef ore stated, and for the falth- 
fnl performance of the provisions of this contract. It is further understood 
that the said parties of the flrst part are to be reimbursed for any and ail 
amounts of money invested or other material furnished in the necessary prép- 
aration for and continuance of the business as herein contemplated, and that 
they shall bave the right durlng the opération of said business to draw ont 
from time to time, as they shall choose, sueh sums of money as they may 
désire, up to and including twenty thousand ($20,000) dollars in excess of the 
amount necessary to reimburse them for any previous investment advaneed. 
after whlch said parties of the second part shall be allowed to draw their 
proportionate amount of the net profits, legs -what may hâve been advaneed 
to the manager, as hereinbefore mentioned, after which further division of 
ail net profits shall be made between the parties hereto, as their interests may 
appear. It is understood that the vsrithdrawal of the above-named twenty 
thousand ($20,000) dollars does not in any wise interfère with or vitiate the 
other terms of this contract in the final settlement, which shall be made as 
soon as possible after the close of the exposition, on October 31st next. Said 
parties of the flrst part agrée, in case the profits of the business do not amount 
to the above-named sum of twenty thousand dollars ($20,000), that the parties 
of the second part shall hâve their proportion of the net profits, whatever they 
may be, as hereinbefore set forth. It is still further understood that the 
parties of the second part shall glve their duebills each and every month for 
the amount of money advaneed to the manager for his personal use during 
the month previous, ajid that no salary or interest on money invested is to 
be charged by or paid to any person interested in this contract, nor is any 
person to be reimbursed for money or time expended previous to the siguing of 
this contract. It is also further understood that, in estimating the net proflts, 
the cost of chairs and merchandise, which shall be their net cost delivered upon 
the exposition grounds, together wlth the costs of booths, storehouses, other 
necessary appliances, and ail other necessary expenses for the proper man- 
agement of the business, together with the percentage of the receipts paid to 
the exposition authorities, shall flrst be deducted from the gross receipts, and 
the remainder shall be the net proflts. In calculating the division of expenses 
between the 'Chair Concession' and the 'Iloney Bee Perfumery Case,' the 
former shall be charged with two-thirds of the gênerai expenses, and the latter 
with one-third. It is still understood that ail the receipts, from whatever 
source, are to be deposited each day in the bank on the exposition grounds. 
and to be drawn from thence only upon checlJS from said parties of the flrst 
part. Whatever funds said parties of the second part may need for the 
proper conduct of the business shall be paid to them or their order upon their 
réquisition in détail. It is further understood that none of the provisions of 
this contract, either expressed or implied, shall make the parties hereto co- 
partners, or liable In any way for the obligations of each other incurred other- 
wise than herein provided. 

"In testimony whereof, the said several parties to this contract hâve here- 
unto signed their names, the day and year first above written. 

"[Signed] Julius Berkev. [L. S.] 

"John S. Ford. [L. S.] 
"Oliver H. P. Cornell. [L. S.] 
"Eugène E. Barnard. [L. S.] 
"In présence of 

"Geo. G. Whitworth." 

The plaintifl files with Ms déclaration a HU of particulars of his 
demand, embracing the notes mentioned in the déclaration, items of 
cash advaneed, and cash withdrawn from the receipts of the portable 
chair concession, in violation of the terms of the contract. The last 
consisted of a large nmnber of items, ranging from $2.50, the lowest, 
to 1209.80, the highest. The défendant Cornell files a plea in the case 
giving his construction of the contract, and claims that there is due 
to hlm thereunder, for labor and services performed, a large sum of 



716 90 FEDERAL REPORTER. 

money, equal to the plaintiff's demand, which he asks to hâve sei 
off 9gainst the plaintiff's daim. Tbe plea is as follows : 

■'The sald défendant, O. H. P. Cornell, by his attorneys, cornes and says that 
before the maklng of sald wrltlngs In the said déclaration mentioned and 
therein deseribed as duebllls, to wlt, on the 4th of April, 1893, it was mutually 
agreed and understood between the sald plalntififs and the said défendant that 
thls défendant was to be the manager of a certain concession granted by the 
World's Columblan Exposition, and that, under the terms of said eontract, 
thls défendant was to recelve the sum of one hundred dollars per week as 
compensation as said manager, and he was also to recelve fifteen per cent. 
of the net profits that might arlse from the opérations of said concession; It 
belng understood, however, that, from the share of thls défendant in said 
net profits, the said sum of $100 per week should be deducted, though this 
défendant did not agrée to return to said plaintiffs the sald sum of $100 per 
week, or any part thereof, in the event, hls share in said net profits should 
fall short of that amount; It belng the true intent and understanding between 
the parties that, in the event sald share of thls défendant in the net profits 
should not equal the sum of $100 per week, then this défendant was to be 
paid the sald sum as the manager aforesaid. And It was further provided in 
sald eontract that, for the purpose of ascertainlng the amount of money paid 
to this défendant on aecount of his sald Personal services as manager, he was 
to exécute from tlme to tlme what was denominated 'duebllls,' in évidence of 
the amount of money so reeeived by him; but there was to be no right in 
the sald plaintiffs to hâve and demand of this défendant any part thereof. 
And this défendant says that, whlle it is true he did exécute the duebllls de- 
seribed in sald déclaration, yet the same did not cover ail of the money due 
to thls défendant on aecount of hls salary as aforesaid, because he says that 
his salary, of $100 per week ran for thlrty (30) weeks, to wit, from the 4th day 
of April, 1893, to the 4th day of November, 1893. And thls défendant says 
that he diligently and falthfuUy performed the promises and undertakings on 
his part, and did render the services as manager, aforesaid, during the tlme 
aforesaid, wlthout intermission even on Sundays, averaging, at least, fifteen 
hours a day. And the sald défendant says that he Is entitled to hâve the 
said notes or duebllls surrendered and delivered to him, In accordanee wlth 
the true understanding of sald eontract; and that there is due to him on 
aecount of the services and labor performed by him as aforesaid, under said 
eontract, a large sum of money, which the said plaintiffs hâve heretofore 
whoUy falled and refused to pay; and that he has sustalned damages on ae- 
count of the breach thereof by the sald plaintifiis, amountlng to the sum of 
three thousand dollars, which is still unpaid and due from the said plaintiffs 
to this défendant,' which this défendant is ready and willing and hereby offers 
to set off and aUow the aame against the sum of money, if any, that may be 
payable to the sald^plaintlfCs by thls défendant by force of the said duebills 
or wrltlngs upon which this action is in part founded, or the cash alleged to 
hâve been reçelved by thls défendant. And this the sald défendant is ready 
to verlfy." . i 

At the tîme pf flliBg the aforesaid plea, the défendant flled the fol- 
lowing affldavit;': 

"Thls day, before the undérsigned, a notary public In and for the county and 
State aforesaid, came O. H. P. Cornell, and made oath that, asis shown In the 
eontract between the plaintifCs and this défendant, in the above-entitled cause, 
flled wlth the déclaration therein, and marked 'Exhibit B,' this défendant is 
entitled to flfteefa'per cent, oï the net profits that were made and accrued to 
the parties under sàld eontract. In the opération of what is known as the 
'Portable ChalE .Cîohçession' at the World's Columblan Exposition, and that 
the gross reççlpts of said business amounted to a large sum of money, to wlt, 
$70,000; that the cost of the chairs, some thirty thousand in number, did not 
exceed five or siS: thousand dollars, and that after paylng to the World's Fair 
commission the share of the gross receipts to which they were entitled under' 
the eontract, and after paylng ail of the expfehses of managing and renting 
out the chairs, there was left a large profit, and that this affiant, under sald 
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contraet, Is entltled to his share of 15% thereof ; that the gross recelpts were 
deposited in the bank on the exposition grounds, upon which this afflant had 
no right to check, nor did this affiant handle the money which was taken in 
from day to day; that this afflant, having been taken sick at the last days of 
the exposition, was not able to hâve an accountlng wlth the plaintiffs that he 
was entitled to in order to ascertaln the net profits of the business; that in 
fact no such accounting has ever been made so far as this afflant knows; that 
affiant claims his right under said contraet to hâve an accounting, and, as 
ail the books and papers are in the possession of the plaintiffs, lie demands 
and calls for the production of the same, in order that he may properly con- 
cert his défenses to the alleged indebtedness set out in said declariition, aiid 
that he may be enabled to ascertaln what, if any, money is due to him on 
account of said share in said profits, which this afflant verily believes would 
amount to a very large sum, over and above the $100 per week as compensa- 
tion for his services, If afflant could hâve a fair and fuU settlement of the 
affalrs and business of said portable chair concession, but afflant is unable to 
State what the net profits were, on account of there never having been a 
settlement, as aforesaid; that afBant is advised that he has a right to call for 
the production of ail of said books and papers, consisting of the ledger, cash- 
book, daybook, passbook. In the bank, the vouchers representing the cost of 
the chairs, and ail the books and papers connected wlth the business of said 
portable chair concession; that this affiant further states that he is unable to 
fully concert his défenses to the said demand of the said plaintiffs in said 
suit without the production of said books and papers, and, being advised that 
he has a right to call for the same, he does hereby call for and demand the 
production thereof. Given under my hand," etc. 

The principle that légal and équitable claims cannot be blended to- 
gether in one suit in a circuit court of the United States is too well 
established to admit of discussion. "The constitution of the United 
States and the acts of congress recognize and establish the distinction 
between law and equity. The remédies in the courts of the United 
States are at common law or in equity, not according to the practice 
of State courts, but according to the principles of common law and 
equity, as distinguished and deflned in that country from which we 
dérive our knowledge of thèse principles." Thompson v. Kailroad Co., 
6 Wall. 134; Robinson v. Campbell, 3 Wheat. 212; Hurt v. Hollings- 
worth, 100 tr. S. 100. The last was a case brought up on writ of 
error from the circuit court for the Eastern district of Texas. In that 
etate, what is known as the "Code Practice" obtains, and équitable 
and légal causes of action had been blended in the suit in the circuit 
court. The suprême court, discussing this question, says: 

"In the fédéral courts, such a blending of équitable and légal causes of ac- 
tion in one suit Is not permissible under the process acts of 171)2, substantially 
re-eûacted In the Revised Statutes, which déclares that, in suits in equity in 
the circuit and district courts of the United States, the forms and modes of 
procédure shall be according to the principles, rules, and usages which belong 
to courts of equity. Eev. St. § 913. This requirement has always been held 
obligatory upon parties and the court whenever the question has been raised. 
Thompson v. Eailroad Co., 6 Wall. 134. A party who claims a légal title 
must therefore proeeed at law, and a party whose title or claim is an équitable 
one must foUow the forms and rules of equity proceedings as prescribed by 
this court, under authority of the act of August 23, 1842." 

Applying the unquestioned doctrines of thèse décisions to the plead- 
ings in this case, can the matters therein stated be determined in an 
action at law? Does not the claim of the plaintifl, as asserted in the 
spécial count of the déclaration, présent an équitable demand, and that 
must be settled by proceedings to be had in a court of equity? There 
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is no fixed and inflexible rule by wbich a court can détermine whether 
the remedy to be pursued should bp iat lâw or in equity. 
In Watson v. Sutherland, 5 Wajl. 74, Mr. Justice Davis says : 

"The absence of a plain and adéquate remedy at law affords the only test 
of equity jurisdlction, and the application of this principle to a particular case 
must dépend altogether upon the character of the case as dlsclosed by the 
pleadlngs." 

Tlie pleadings in tlie case at bar disclose a controversy between 
tixe plaintiff and défendant, ■whicti requires the construction of con- 
traets, tlie investigation, adjustinenit, and settlement of accounts grow- 
ing out of the relations of the plaintiff and défendant, whether that 
relation be one of parties between whom there are mutual accounts, 
or of partners in trade, principal and agent, or trustée and cestui que 
trust. A court of law, through the médium of trial by a jury of 
thèse complicated questions, is entirely inadéquate to furnish the plain 
and adéquate remedy which confers upon it jurisdiction. The juris- 
diction of com-ts of equity in matters of account grew out of the failure 
of the common law to furnish an adéquate and légal remedy for their 
settlement. The only remedy afforded by the common law to compel 
ihe settlement of accounts, and to ascertain the balance due, was the 
ancient (now obsolète) action of account. But the jurisdiction of 
equity has for âges been exercised in matters of account to which the 
action of account was not applicable; and this, in conséquence of the 
inadequacy of the existing légal remedy. 4 Jlinor, Inst. pt. 2, pp. 
1215, 1216: 

"The jurisdiction of equity, therefore, now extends, not only to cases of an 
équitable nature, but to many cases where the items constltuting the demand 
are of a character purely légal, and such as are often, although under great 
disadvantages, the subject of actions at law, other than the action of account, 
such as debt, covenant, and trespass on the case In assumpsit." 

The statement of the plaintifl's demand in the spécial count of the 
déclaration is of an équitable nature, and of such a complicated char- 
acter that it cannot be properly settled in an action at law. The dé- 
marrer will be sustained as to the spécial count in the déclaration, but 
without préjudice to the plaintiff's right to replead on the equity side 
of the court. 



In re DQWD. 

(District Court, N. D. Californla. November 21, 1898.) 

No. 11,704. 

Armt and Natt— Bnlistmbnt dp Minoh— Stjbjection to Court-Martial. 
The enllstment of a miner in the army without the consent of his parents 
or guardian, required by Eev. St. § 1117, is not vold, but voidable only, 
and while he remains in the service under such enllstment the minor is 
amenable to the articles of war, and cannot be remanded to the custody of 
his parents by a civil court on a writ of habeas corpus while undergoing 
a sentence Imposed on him by a court-martial for a violation of such arti- 
cles. 

This was a hearing on a writ of habeas corpus sued out for the release 
of Thomas H. Dowd, a soldier in the United States army. 
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Lennon & Hawkins, for petitioner. 
H. S. Foote, U. S. Atty. 

DE HAVEN, District Judge. The writ of habeas corpus was issued 
in this proceeding upon the application of Esther Dowd for tlie re- 
lease of her son, Tliomas H. Dowd, an enlisted soldier in the army of 
United States volunteers. The pétition for the writ allèges, and the 
fact was shown by the évidence given upon the hearing, that Thomas 
H. Dowd is a minor under the âge of 18 years, and that he enlisted 
as a United States volunteer on the 3d day of July of this year, without 
the written consent of his parents, who were then entitled to his cus- 
tody and control. If thèse were ail the facts, the petitioner would be 
entitled to the relief which she seeks. But it appears from the return 
and the évidence ofifered to sustain it that on October 27th of this year 
the said Thomas H. Dowd was duly convicted by a court-martial of the 
military offense of being absent from his post without the consent of 
his commanding ofQcer, and thereupon sentenced to imprisonment in 
the post guard house at Ft. Baker, Cal., for the term of 30 days; and at 
the date df the issuance of the writ he was in actual confinement pur- 
suant to such sentence. Section 1117 of the United States Eevised 
Statutes pro vides : 

"No person under the âge of twenty-one years shall be enlisted or mus- 
tered Into tlie military service of the Uuited States without the written con- 
sent of his parents or guardians: provided, that such minor bas such parents 
or guardians entitled to his custody and control." 

It is urged in behalf of the petitioner that the enlistment of the 
minor was absolutely void under this section, and that the parents of 
such minor are entitled to his présent custody, notwithstanding the 
judgment of the court-martial; that, his enlistment being void, that 
tribunal could not acquire any jurisdiction over his person, and its 
judgment is, for that reason, void. The case of In re Baker, 23 Fed. 
30, undoubtedly sustains this contention. So, also, in the case of In 
re Grimley, 38 Fed. 84, the court held that the enlistment of a person 
over the âge of 35 years was void, and gave to the military court no 
jurisdiction to try him for the offense of désertion from the army, be- 
cause such enlistment was in violation of section 1116 of the Revised 
Statutes of the United States, which provides that persons enlisting in 
the army "must be effective and able bodied men, and between the âges 
of sixteen and thirty-five years, at the time of their enlistment." This 
case was, however, reversed by the suprême court of the United States 
(In re Grimley, 137 U. S. 147, 11 Sup. Ct. 54), and it seems now to be 
settled that the enlistment of a minor contrary to the provisions of the 
section of the United States Revised Statutes above quoted is not abso- 
lutely void, but only voidable (In re Morrissey, 137 U. S. 157, 11 Sup. Ct. 
57; McConologue's Case, 107 Mass. 170); and it necessarily results 
from this view that the minor is subject to trial and punishment in the 
manner provided by the articles of war for any offense against such 
articles committed by him while in actual service under his enlist- 
ment (In re Spencer, 40 Fed. 149; In re Kaufman, 41 Fed. 876; Solo- 
mon V. Davenport, 30 C. C. A. 664, 87 Fed. 318; In re Bogart, 2 Sawy. 
396, Fed. Cas. Xo. 1,596). It follows, therefore, that upon the facts 
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appearing hère the saîd minor is not now illegally restraîned of his lib- 
erty, and this court is not authorized to interfère with the exécution of 
the sentence imposed upon him by the judgment of the court-martial 
above referred to, After that judgment bas been fully executed, the 
petitloner will be entitled to his costody, uniess he shall thên stand 
chargea with some othermilitary offense, committed since the service 
of the writ issued îierein; and, in view of the near expiration of the 
term of imprisonment âxed by such judgment, I deem it a proper exer- 
cise of discrétion to not finally discharge the writ at this time. It is 
ordered that the said Thomas H. Dowd be remanded to the custody 
whence he was taken, there to remàin until November 28, 1898, and that 
upon that day, at the hour of 11 o'clocli a. m., he be, by the respondent 
herein, Herbert I. Choynski, produced befOre this court, and that the 
respondent then and there show cause, if any there be, why the said 
Thomas H. Dowd should not bç then committed to the custody of the 
petitioner. 



UNITED STATES v. FOUR BOTTLES SOUB-MASH WHISKY. 
(District Court, D. Washington, B. D. Deeember 3, 1898.) 

1. InDUNS— TlTLB TO POIÎLIC IiANDS— EXTINGUISHMKNT OF InDIAN TiTLH. 

The government of the United States is the primary source of tltle to the 
public lands; the Indians having only a right of occupancy, which may at 
any time be extinguished by congress. 

S. BaMB — InTRODUCING LiQÎIOBS INTO INDIAN CoUNTRY — MmHEAL CliAIMS 

■wiTHiN Réservation. 

The provlsioliS of the act of July 1, 1898 (St. 2d Sess. 55th Cong. p. 593, 
c. 545), authorizlng the entry of minerai lands in the Colvllle Indian réser- 
vation, In the State of Washington, under the laws of the United States 
relating to the entry of minerai lands, necessarily gave prospectors and 
mlners the right to explore the réservation for minerais, and authorized 
cltizens who make discovery of valuable minerais therein to locate claims 
and work them as requlred to obtain tltle under the minerai land laws. 
The elïect of suçh a valid location is to segregate the claim from the rés- 
ervation, and extinguish the Indian tltle thereto, which is merely pos- 
sessory, so that the land embraced in such location ceases to be Indian 
country, within the meaning of Rev. St. §§ 2139, 2140, and 29 Stat. p. 506, 
c. 109, prohibiting the introduction of liquors into the Indian country, and 
becomes subject to the jnrisdietion of the state. 

8. Samb— Transporting LiQtjoh àcross Réservation. 

A stock of liquors is not introduced into the Indian country by being trans- 
ported across a réservation to a place where it may be lawfully sold, and 
is Hot subject to seizure while in transit, or after It reaches Its destination. 

This is a proceeding by the United States for the forfeiture of cer- 
tain liquors. Heard on demurrer to a plea filed by the claimant. 

Wilson E. Gay, U. S, Atty., and C. E. Claypool, Asst. U. S, Atty. 
F. C. Robertson, for claimant. 

HANFOED, District JMge. This is a case of seizure under the 
statutes of the'/Onited States prohibiting the introduction of spirituous 
or other intoxicating liquors into the Indian country. Eev. St. U. S. 
§§ 2139, 2140; 29" Stat. pi 506, c. 109. The information filed by the 
United States attorney charges that on the lOth day of August, 1898, 
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one Daniel P. Bagnell did unlawfully take upon the Colville Indian 
réservation, in the state of Washington, a stock of spirituous liquors, 
wines, and malt liquors, and did establish a saloon in a building upon 
said réservation, contrary to the provisions of sections 2139, 2140, 
Eev. St. U. S., and afterwards the Indian agent in charge of said réser- 
vation did seize and take into his possession as such offlcer, on behalf 
of the United States, ail of said liquors, together with the stores, 
packages, and other goods introduced upon the réservation by said 
Bagnell, found within said saloon; and it ooncludes with a prayer for 
a decree that ail of said merchandise be condemned as forfeited to 
the United States. Daniel P. Bagnell has appeared as claimant, and 
flled an answer and plea, by wMch he dénies that the goods were taken 
upon the réservation unlawfully. The plea sets forth a provision con- 
tained in the act of congress of July 1, 1898, making appropriations for 
the current contingent expenses of the Indian department, which is as 
follows: 

"That the minerai lands only In the Colville Indian réservation in the state 
of Washington, shall be subject to entry under the laws of the United States 
in relation to the entry of minerai lands: provided, that lands allotted to the 
Indians or used by the government for any purpose or by any school, shall 
not be subject to entry under this provision." St. U. S. 2d Sess. 55th Gong. 
p. 593, c. 545. 

And it further allèges that under the license, and in the exercise of 
the rights granted by said act of congress, and in accordance with the 
gênerai laws relating to the minerai lands of the United States, and the 
local laws, customs, and régulations of miners, one William Mediking, 
a citizen of the United States entitled to make location of minerai 
claims, went upon the said Colville réservation, and made discovery 
there of gold in paying quantities, and located tiie ground containing 
the deposits of gold which he had discovered, and claimed the same 
by marking the boundaries of his claim, and posting notices describing 
the same, and in other respects complied with the law so as to ac- 
quire a valid right to said claim, and immediately after making such 
location, on the 20th day of July, 1898, said William Mediking went 
into the exclusive possession of said claim, and thereafter the claim- 
ant, with the consent of said Mediking, erected a house upon said 
claim, and after obtaining a retail liquor dealer's license from the coun- 
ty within which said réservation is situated, and also from the col- 
lector of internai revenue of the United States, he placed in said house 
the stock of liquors and other merchandise which was seized by the 
Indian agent, and which is the identical property described in the libel 
of information; that said seizure was made in the house erected by the 
respondent upon said mining daim, and at the time of said seizure the 
claimant had not sold any of said merchandise to any Indian, and it 
was not intended by him to sell or dispose of intoxicating liquors to 
Indians, but said merchandise was placed in said house to be sold to 
white people only. The case has been argued and submitted upon a 
demurrer to this plea. 

The right décision of the question whether or not the goods in con- 
troversy hâve been forfeited to the United States by reason of unlaw- 
ful introduction into the Indian country of intoxicating liquors dépends 
90F.-46 
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upon whether or not a yalid location of a claim to minerai lands situated 
within the ColviUe Indian réservation bas the effect to extinguish the 
rigiit ot Indians to exclusively ■ qccupy the area embraced witMn sucli 
minerai claim. As I réad the décisions of the suprême court of the 
United States, it is settled that the phrase "Indian country," as used 
in the Indian intercburse act of 1834, comprehends ail of the public 
domain of the United States west of the Mississippi river, and not within 
the States of Missouri, Louisiana, and Arkansas, to which the Indian 
title had not at the daté of that act been extinguished, but that as the 
white people hâve since the date of said act advahced westward and 
occupied the country, and as the original right of the Indians as occu- 
piers has been ceded by treaty stipulations between them and the 
governnient, or extinguished by acts of congress providing for the set- 
tlement and occupation of the country by white people, this broad do- 
main has ceased to be Indian country, except the portions thereof 
which the Indians retain the exclusive right to occupv. In the opin- 
ion of the suprême court, by Mr. Justice Miller, in the case of Bâtes 
V. Clark, 95 U. S. 204-210, the définition of "Indian country" is given 
as follows: 

"The simple erlterion Is that, as to ail lands thus deseribed, it was Indian 
country wlieiiever the Indian title had not been extinguished, and tt continuerl 
to be Indian country so long as the Indians had title to it, and no longer. As 
soon as they parted with the title. it ceased to be Indian country, without any 
further act of congress, unless by the treaty by which the Indians parted with 
their title, or by some act of congress, a différent rule was made applicable to 
the case." 

And later, in the case of Ex parte Crow Dog, 109 U. S. 556-572, 3 
Sup. et. 396, in the opinion of the court, Mr. Justice Matthews said: 

"In our opinion, that définition now applies to ail the country to whleh the 
Indian title hàs not been extinguished, within the limits of the United States, 
even when not within a réservation expressly set apart fOï the exclusive occu- 
pancy of Indians, althoilgh mueh of it has been acquired since the passage of 
the act pf 1834, and notwlthstandlng the formai définition in that act has been 
dropped. from the statutes; excluding, however, any terrltory embraced within 
the exterlor geographical limits of a state, not exeepted from Its jurisdiction 
by treaty or by statute, at the time of Its admission into the Union. • * *" 

The constitution of this state contains a compact with the gênerai 
government in accordance with the provisions of the enabling act un- 
der which the state was admitted into the Union, providing, among 
other things, that, until. the Indian title shaU hâve been extinguished 
by the United States, ail Indian lands within the state shall remain 
under the absplute jurisdiction and çontrol of the congress of the United 
States. So that the Colville réservation was by the compact and the 
enabling act excluded from the jurisdiction of the state government, 
and continues to be Indian country, as defined by the décisions of the 
suprême court, until the exclusive right of the Indians shall hâve been 
extinguished by act of the United States government. It is also setlled 
by the décisions of the suprême court that the government of the United 
States is the primary and ultimate source of title to the public domain, 
and the Indians are not recognized as having any title, except the mère 
right of occupancy, which congress has the right at any time to extin- 
guish. Johnson v. McIntosh, 8 Wheat. 543-604; U. S. v, Cook, 19 
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Wall. 591-594; Spalding v. Chandier, 160 U. S. 394-407, IG Sup. Ct. 
360. 

The power to devest the Indian title being vested in congress, it be 
cornes necessary to consider the act of 1898, autborizing the entry of 
minerai lands within the Golville réservation, and to ascertain tbe neces- 
sary effect which it bas upon minerai lands located and claimed by citi- 
zens in accordance witb the laws and régulations for acquiring title 
to lands of that description. Tbe statute does not in terms tbrow the 
réservation open to exploration by prospectors and miners, nor abridge 
the right of Indians to continue in the exclusive right of occupancy, 
but that is the necessary conséquence of the law; for it does provide 
that the minerai lands in the Colville Indian réservation shall be sub 
ject to entry under the laws of the United States in relation to the 
entry of minerai lands. I hold that thèse words confer the right 
upon citizéns of the United States to become proprietors of minerai 
lands within the Colville réservation, in limited quantifies. The lands 
can only be entered under and in accordance with the gênerai laws of 
the United States in relation to the entry of minerai lands. This im- 
plies the discovery of precious metals in paying quantifies in the lands 
to be entered, and the doing of work upon the claims necessary to 
develop and successfuUy operate mines. It requires labor and the use 
of implements, and carries with it the right to go upon the land for 
the purpose of working mines therein, the right to hâve habitations for 
workingmen, and to take there implements and conveniences for doing 
the work, ail of which is inconsistent with the exclusive right of occu- 
pancy in the Indians. The word "entry," as it bas been heretofore 
used in the land laws of the United States, "means that act by which 
an individual acquires an inceptive right to a portion of the unappro- 
priated soil of the country, by flling his claim. * * *" Chotard v. 
Pope, 12 Wheat. 586; Denny v. Dodson, 32 Fed. 910. Evidently con- 
gress used the word in the statute now under considération as a con- 
cise, and yet comprehensive, term to express the exact signification 
that bas heretofore been given to the word in the décisions of the 
courte, the acts of congress, and in land-oflQce practice, and I think, 
also, to include ail the proceedings essential to perfect the right of a 
discoverer and locator to a mining claim; otherwise the provision is 
meaninglesB. The act certainly was not intended to authorize any 
person to file in the land ofQce a claim to a pièce of land, unless he 
had previously discovered and developed a mine therein. I hold that 
the law under considération must necessarily hâve been intended by 
congress to authorize prospectors and miners to explore the Colville 
réservation for the purpose of developing its minerai resources, and 
to authorize citizéns who make discoveries of valuable minerais therein 
to locate claims and work them, and that a valid location of a min- 
erai claim bas the effect to segregate such claim from the réservation, 
and extinguish the Indian title thereto, so that the land embraced 
in such minerai location ceases to be Indian country. 

A stock of liquors is not introduced into the Indian country by being 
transported across an Indian réservation to a place where the owner 
may lawfuUy dispose of it, and is not subject to seizure while in transit, 
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nor after arrivai at its place of destination. U. S. v. Carr, 2 Mont. 
234. 

For the reasons given in this opinion, this court has heretofore 
quashed an indictment accusing the claimant of violating the laws 
prohibiting the introduction of spirituous liquors into the Indian coun- 
try, founded upon the facts set forth in the pleadings herein, and for 
the same reasons the demurrer to the plea of the claimant is overruled. 



UNITED STATES GLASS CO. v. ATLAS GLASS CO. et al. 
(Circuit Court of Appeals, Third Circuit. December 6, 1S98.) 

1. Patents— Infhingement of Prockss— Identity of Meïhods. 

Two processes cannot be said to be substantially aiike wliere the suc- 
cessive steps wliieli they involve are différent, and, wliere several of tlie 
Bteps which are requisite to tlie one are wholly omltted from the other, 
Identity of method cannot exist. 

2. Same — Method of Makufactdring Glassware. 

The Arbogast patent. No. 260,819, for an improvement In the method of 
maûufacturing giassware, construed, and held not Infrlnged. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

This was a suit in equity by the United States Glass Company 
against the Atlas Glass Company, Robert J. Beatty, président, and 
J. W. Paxton, secretary and treasurer, for the infringement of a patent. 
From a decree dismissing the bill, the complainant appeals. 

George H. Christy, for appellant. 
Wm. L. Pierce, for appellees. 

Before ACHESON and DAIJ.AS, Circuit Judges, and BUTLER, 
District Judge. 

DALLAS, Circuit Judge. This is an appeal from a decree of the 
circuit court for the Western district of Pennsylvania dismissing a bill 
for alleged infringement .of letters patent No. 260,819, issued on July 
11, 1882, to Philip Arbogast, for an improvement in the method of 
manufacture of giassware. 88 Fed. 493. The thoroughness and par- 
ticularity with which the court below has dealt with the material sub- 
jects of controversy relieves us from undertaking any extended or de- 
tailed discussion of them. We are unable to concur in the learned 
judge's understanding of the patentee's disclaimer, but it is not neces- 
sary, to the acceptance of the conclusion arrived at by him upon the 
whole case, that we should do so; for, even if ail that was disclaimed 
was a process of pressing and blowing in a single mold, yet we are ol 
opinion that Arbogast neither invented nor claimed any method which 
the appellees hâve appropriated. His invention was a meritorious 
one, and the validity of the patent which secured it to him need not be 
questioned. It should not be narrowed by illiberal construction, but 
the scope accorded to it by the court below is quite as ample as, in 
view of the prior state of the art and of its own terms, it is entitled to 
hâve. ïo give it any more inclusive interprétation, it would, we think. 
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be necessary to hold that it vested in the patentée, not only a monopoly 
of ail that he had invented, but also of ail that might thereafter be 
added to the art in the same Une of advance. The claim, after inform- 
ing us that the improvement consists in pressing the mouth or neck to 
ânished form with a dépendent mass of glass, and then withdr-awing 
the plunger, proceeds to state that the article is then to be removed from 
the press mold, and finally inserted in a separate mold, and blowed in, 
to form the body. With the process thus described the method of the 
défendants does not conflict. They hâve adopted means, and very in- 
génions means, by which any necessity for removing the article from 
the press mold, and inserting it in a separate mold, is avoided; and in 
the manufacture of "Mason Jars," in which the défendants are engaged, 
their résultant distinctive mode of procédure is, if not essential, decid- 
edly advantageous. 

Two processes cannot be said to be substantially alike where the suc- 
cessive steps which they involve are différent; and where, as in this 
instance, several of the steps which are requisite to the one are whoUy 
omitted from the other, identity of method cannot exist. But this 
subject bas been fuUy and adequately treated by the learned judge of 
the court below, and need not be further considered. We think his 
opinion fully supports the decree; and as it is clear to us, as it was to 
him, that infringement was not shown, that decree is afBrmed. 



CARY MFG. CO. V. NEAL et al. 

(Circuit Court, S. D. New York. November 22, 1898.) 

L Patents— Anticipation — Design Patent. 

An Inventer who bas obtained a patent for an article of manufacture, 
which patent discloses the design thereof, cannot, on an application made 
two years later, obtain a valid patent for such design. 

2. Same— Design for Box-Fastekeb. 

The Cary design patent. No 28,142, for a box-fastener, is void for an- 
ticipation by patent No. 450,753 to the same patentée for the article itself. 

This is a suit in equity by the Cary Manufacturing Company against 
Bernard B. Neal and others for infringement of a patent. 

A. G. N. Vermilya, for plaintifE. 
Eobert Stewart, for défendants. 

WHEELER, District Judge. This suit is brought upon design pat- 
ent No. 28,142, applied for October 15, 1894, dated January 11, 1898, 
and granted to Spencer C. Cary, for a box-fastener. The spécification 
States that: 

"The design consists, primarlly, in a box-fastener having ends bounded by 
curved Unes and upwardly or downwardly extending prongs, with openlngs 
in the material, the main surface of which Is plaln, and the essential features 
are a plaln, flat body, bounded at the sides by substantially straight Unes, 
and at each end by a curved Une, having near each end openings In the face, 
and prongs extending from the sides of the openings at substantially right 
angles to the surface of the main body of the fastener." 
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The claim is for: 
"The design for a box-fastener substantially as herein shown and descrlbed." 

The answer sets up, among other patents, as anticipations, No. 450,- 
753, dated April 21, 1891, and granted to Cary. 

It is said that an inventer of a machine or manufacture may bave 
a patent lor the thing, and another for the design of the thing. This 
may be true; but the description of the thing would show tlie design, 
and an inventer cannot hâve a valid patent applied for two years later 
for what is described in a prior patent to himself, any more than in one 
to another. Campbell v. James, 104 XJ. S. 356. What is in that pat- 
ent may limit the right, therefore, to a valid patent for vi'hat is in this. 
The speciflcation there states: 

"My Invention consista In a box-strap eomposed of a métal strip or plate 
of sultable length, the edges of the opposite ends of which are curved in 
outline, and havlng a corrugation at or upon and along its side edges and 
said curved end edges, and provlded with tongues, one or more, at or near 
the strap ends, and within the Une of the said edge corrugations eut from 
the strap-body, and bent at an angle to the face of the strap which is oppo- 
site to the corrugated face . thereof, substantially as and for the purpose 
hereinafter set forth." "I am aware that box-straps hâve been heretofore 
fprmed with tongues eut from the strap-body and bent at an angle to tho 
face thereof, and hence I make no Claim thereto, broadly, herein. I am also 
aware that box-straps hâve been formed with their end edges curved in out- 
line, and therefore I malie no claim to such form of the said edges, broadly, 
herein." 

And the claim is for: 

"As an article of manufacture, a box-strap eomposed of a métal plate or 
strip, the end edges of which are curved in outline, and havlng a corrugation 
which Is continuons at, along, and upon the slde edges, and said end edges 
and tongues at or near the strap ends eut from the strap-body within the Une 
of said edge corrugation, and bent at an angle to the face of the strap which 
is opposite to the corrugated face thereof, substantially as and for the pur- 
pose set forth." 

What are there called tongues eut from body of the strap, and bent at 
an angle to the face, are the same as what are in the patent in suit called 
prongs extending from the sides of the openings at substantially right 
angles to the body. Thèse extracts from that patent show that a plain 
strap-body, with curved ends, which would Imply straight sides, and 
prongs extending at an angle from openings which would or well might 
be substantially a right angle, were known to the inventer before, and 
disclaimed, and that he claimed and obtained a patent then for the addi- 
tion of a corrugated edge ail around. The patent in suit is for the same 
thing, in substance, withont the corrugated edge then added. The 
design of the thing disclaimed would be as well disclaimed as the thing 
itself, and another patent for it as well barred, if the différence in de- 
sign arising from leaving off the corrugated edge would be at ail pat- 
entable. The inventer says in his testimony for the plaintifif : 

"I flnd that patent No. 450,753 Is différent from the design in issue, in that 
it has a corrugation on the face of the same, and not a plain, flat body, and 
that the openings in the same are of différent shape, and also the prongs that 
are thrown up at right angles with the face are corrugated, and also of dif- 
férent shape from the devlce in issue." 
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But the corrugation described is upon the edge, leaving within it a 
plain, flat body; and no mention is made in the spécifications or claims 
of either patent of the shape of the openings or prongs, or of any dif- 
férences between them. According to thèse views, the patent in suit 
seems to be whoUy without foundation. Bill dismissed. 



CUSHMAN PAPER-BOX MACH. CO. v. GODDARD et al. 

(Circuit Court, D. Massachusetts. December 5, 1S9S.) 

No. 611. 

Patents— Infkingbment—Paper-Box Machine. 

The Cushman patent, No. 364,161, for an improvement in paper-box 
machines, in vlew of the prior state of the art, and the doubtful utillty 
of the machine, is limited to the form of meehanism described and shown 
in the spécification and drawings, and is not infringed by a machine in 
which the Ijlank; for the box-end is earried Into position on the box-body 
by différent means, wliich are not the équivalent of those described. 

This is a suit in equity by the Cushman Paper-Box Machine Company 
against Harry W. Goddard and others for the infringement of a patent. 

William A. Macleod, for complainant. 
Edward S. Beach, for défendants. 

COLT, Circuit Judge. The patent (No. 364,161) upon which this is 
suit is brought was granted May 31, 1887, to George H. Cushman, and 
relates to an improvement in paper-box machines, whereby a blank 
which is to form one end of the box is pasted, and then automatically 
fed forward into position above the box-rest, where its pasted sides are 
brought into contact with the body of the box. The patentée, in his 
spécification, says: 

"My invention consista, essentially, in the combination, with a pasting 
meehanism, a box-rest, and a presser plate, of an automatically operating 
feeder, whereby the pasted end blank is transferred from the pile of blanlis 
into position to be forced closely in contact with the end of the box-body. 
As the end blanli is being fed into position under the presser-plate, it travels 
in a guide-way, which insures the correct présentation of the end blanlj to 
the box-body, thereby enabling the end blank to be applied uniformly." 

The broad flrst claim of the patent is the only one in controversy: 

"(1) In a machine for the manufacture of paper boxes, a box-rest for the 
box-body, and a presser-plate co-operating therewith, pastcrs, and guides to 
hold the end blanks above said pasters, combined with a reciprocating feeder, 
substantially as descriti«d, whereby the pasted end blanks are automatically 
fed from the guides to a position between the presser-plate and box-rest, to 
be united to and form an end of the box-body, substantially as described." 

This claim refers to a combination of flve éléments: (1) A box-rest 
for a box-body; (2) a presser-plate co-operating therewith; (3) pasters: 
(4) guides to hold the end blanks above the pasters; (5) a reciprocating 



728 90 PBDERAIi REPORTER. 

feeder by whicli the pasted end blanks are automatically fed from the 
guides to a position between the presser-plate and box-rest. 

Only one machine was constructed under the patent prior to the be- 
ginning of this suit, whan a second machine was built for the purposes 
of this case. While the machine may be practically operative, neither 
its utility nor inventive scope is such as to warrant the court in giving 
that libéral construction to the patent whieh is sometimes done wberc? 
the invention marks an important advance in the art. Each of the élé- 
ments recited in the flrst daim was well known at the date of the 
invention. It is true that the prior art does not disclose in a box-end 
machine the spécifie combination of ail the éléments found in the claim. 
In paper-box machines, box-rests, presser-plates, pasters, guides to hold 
the blanks, and reciprocating feeders were old. In machines for mak- 
ing the ends of paper boxes, as shown in the Glazier machine, box-rests, 
presser-plates, pasters, and guides to hold the blanks were old. "What 
Cushman did was to incorporate a reciprocating feeder into a spécial 
kind of box machine. While he may be entitled to a patent for the 
spécifie mechanism by which he accomplished this improvement, and 
may hold others as infringers who use the same or what are clearly 
équivalent means to bring about the same resuit, he cannot claim broad- 
ly and without limitation the combination of a box-rest, presser-plate, 
pasters, guides to hold the blanks above the pasters, and a reciprocating 
feeder by which the pasted end blanks are fed from the guides to a posi- 
tion between the presser-plate and box-rest. The prier state of the 
art, and the doubtful utility of the machine, forbid the court from 
treating this claun of the patent as if it covered a primary invention. 

In approaching this claim, we are met with the difflculty as to its 
proper construction. It does not in terms include the guide-way, or 
the means employed to guide the end blank into position between the 
box-rest and presser-plate, and insure its proper présentation to the bos- 
body. Thèse means constitute a very necessary and important part of 
the Cushman device, and are made an élément in other daims of the 
patent. The claim, after reciting the co operating éléments, says, 
"whereby the pasted end blanks are automatically fed from the guides 
to a position between the presser-plate and box-rest." Kow, it is per- 
fectly clear that this cannot be done without the guide-way to hold the 
blank, and properly présent it to the box-body. The reciprocating 
feeder alone will not do this work, and it must co-operate with some 
form of guiding mechanism to make the combination operative to ac- 
complish the resuit set forth in the claim. If the claim be eonstrued 
literally, and so exclude the guide-way mechanism, it would be inopera- 
tive, and shoîild perhaps be held to be invalid, in view of the language of 
the claim. If the claim be eonstrued to include by implication the 
guide-way mechanism, the défendants do not infringe, because that de- 
vice or its équivalent is not found in their machine. We do not think 
the forward projecting Angers of the reciprocating carrier and the 
spring Angers below the presser-bed in défendants' machine can be said 
to be the équivalent of the swinging grooved guide rails, f^, of the Cush- 
man machine, upon any principle of construction which can properly be 
applied to this invention. 
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But, assuming that the claim is valid for the combination of éléments 
speciflcally enumerated, it must stfll be limited by ihe prior art to the 
form of mechamsin described and shown in the spécification and draw- 
ings, or what is plainly the équivalent The défendants' machine is 
quite différent in its organization. The pasting mechanism of com- 
plainant's machine, which is somewhat complicated in construction, 
must be placed directly under the pile of end blanks in order to do its 
work. In défendants' machine the paste is applied by a rotary device 
below and in front of the stack of blanks, and while the lowermost end 
blank is advancing on the reciprocating carrier. The vertical guides 
for holding the blanks in défendants' machine, unlike the complainant's, 
hâve no reciprocating movement towards the pasters; neither do they 
hold the end blanks above the pasters, or exercise any cor>trol or guid- 
ance by which the surface to be pasted is determined. The Cushman 
carrier opérâtes more as a pusher, and quite differently f rom the défend- 
ants' carrier with its forward projecting Angers. But, without enter- 
ing into further détails, we are of opinion that the blank in défendants' 
machine la pasted and transferred f rom the pile of blanks into position 
on the box-body in a materially différent manner f rom that described by 
Cushman in his patent, and by means which cannot be considered équiva- 
lent, in view of the scope of the Cushman invention, and that, therefore, 
there is no infringement Bill dismissed. 



UNITED STATES PLAYING-CARD CO. v. SPATJLDING et aL 

(Circuit Court, S. D. New York. November 23, 1898.) 

Patents— Appakatds fok Plating Duplicate Whist. 

The Bisler patent, No. 525,941, for an apparatus for playing duplicate 
whist, held valid and infringed as to claims 1, 2, and 4. 

This is a suit in equity by the United States Playing-CEird Company 
against A. G. Spaulding & Bros, for infringement of a patent. 
Arthur v. Briesen, for plaintilïv 
Pred. L. Chappell, for défendants. 

WHEELER, District Judge. This suit is brought for alleged in- 
fringement of patent No. 525,941, applied for December 30, 1893, dated 
September 11, 1894, and issued to Gustav A. Bisler, for apparatus for 
playing duplicate whist; consisting of two square plates, with corner 
blocks between, forming sides, and a center block, whose sides form 
the inner ends, of pockets, in which the hands of cards are kept, by 
eprings, in their original order, showing the lead, for playing again in 
the same order with a différent lead, with recesses in the" edges of the 
plates for the Angers to withdraw the hands of cards. The speciAca- 
tion refers to drawings showing the parts by letters, and the claims 
are for: 

(1) An apparatus for playing duplicate whist, consisting of a tray composed 
of plates, with intervening corner and central blocks, forming pockets closed 
on their sides and inner ends, and open at the outer edge of the tray, sub- 
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Btanttally as; descrlbed. (2) A tray for the purpose set forth, conslsting of 
the plates, B, B, havlng the recesses, G, In thelr sides, the Intervenlng blocks, 
and D, forming the pockets, B, closed àt thelr sides and Iniier ends, and the 
springs, F, in sald pockets, said parts being eombined substantially as de- 
scribèd. (3) A tray for the purpose named, consisting of two plates havlng 
recesses in thelr sides, blocks between said plates, forming pockets closed at 
their sides and Inner ends, and open at thelr outer ends, and an attaching sheet 
for sald plates, sald sheet being attached to one plate, and having flaps 
turned under the portion of the plate at the flnger portions hereof, aud flaps 
turned over the said bloclis and secured to the other plate, said parts being 
eombined substantially as descrlbed. (4) A tray for the purpose named, con- 
slsting of a tray having pockets thereln closed at their sides and inner ends, 
and open at the outer edges of the tray, springs In said pockets for holding 
cards thereln, an attaching sheet for said plates, and corner pièces on said 
plates, said plates having recesses In thelr edges, and sald parts being eom- 
bined substantially as descrlbed. 
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Several patents are set up as anticipations, the most similar and im- 
I>ortant of which are No. 462,448, dated November 3, 1891, and granted 
to Paine and Sebring, for a square plate, with rubber straps on eacli 
side, for holding tlie hands of cards; No. 464,469, dated December 1, 
1891, and granted to one Woodbury, for four flexible pockets attaciied 
to a square center, and folding together upon it, for holding the hands 
of cards; No. 481,995, dated September 6, 1892, and granted to one 
Work, for a square plate, with a divisional compartment on each corner, 
for holding the hands of cards; and No. 514,302, applied for March 
29, 1893, dated February 6, 1894, and granted to one Butler, for an 
open tray in the form of a cross, with réceptacles at the extremities, 
and elastic bands around them, for holding the hands of cards; and 
each structure providing a mark for distinguishing the lead. While 
each of thèse shows an apparatus for holding the hands of cards in or- 
der, by four réceptacles, in the order of the four players, on or in a 
plate or tray, or about a square center, and therefore they leave only 
room for improvements upon ail of them by later inventions, obviously 
enough this invention is différent from any of them, and occupies 
room left between them ; and the ûrst, second, and f ourth claims of the 
patent seem valid for the différences specified in them. The covering 
sheets of the third claim do not seem patentable. 

The alleged infringement is of two kinds, in one of which (the Kal- 
amazoo tray) the lower plate is larger than the upper, with a spot in 
it raised in each pocket, for retaining the cards in place, and the corner 
and central blocks are not square, but rectangular, so placed as to 
be near enough, without touching each other, to form the pockets that 
will hold the cards, without being actually closed; and in the other, 
which is made according to patent No. 555,903, dated March 3, 1896, 
and granted to one Johnson, for such an apparatus, four pockets are 
formed in the corners between the plates by narrow inclosing and par- 
tition strips, with recesses through the inclosing strips and in the plates 
for the ûngers, and openings through the upper plate next to the in- 
side of the remaining ends of the inclosing strips for inserting the cards, 
which are retained by thèse ends. The important improvement pat- 
ented to Bisler was the pocket formed between the two plates on each 
of the four sides by the blocks, to which the recesses for the fingers 
and the spring were incidental. The pockets of the infringements 
would be closed for this purpose when they were tight enough to well 
hold the eards; inclosing and partition strips would be blocks in the 
corners and center, although not square in length and breadth, when 
80 placed there as to form a pocket at each side, although nearer to 
one end of the side than to the other; and the raised spot in the plate 
would be a spring, when it should cause pressure upon the cards, by 
elasticity, to retain them. According to thèse views, both of thèse 
structures appear to infringe the first and f ourth claims j and the 
Kalamazoo one, the second, also. Decree for plaintiff. 

(December 7, 1898.) 

Upon the settlement of the interlocutory decree hereîn, attention 
is called to an error, in supposing that one alleged infringement is made 
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according to Johnson patent, No. 655,903, as testifled IJy experts on 
ezammatîon in chief, but corrected on cross-examination not noticed. 
The interior space between the pockets is fllled by a block, instead of 
being left vacant between the partition strips of that patent. The 
opération of the pockets appears to be the same in either case; the fllled 
space and vacancy being, in différence, whoUy immaterial. The etruo- 
ture ia accordingly held to infringe. Decree accordingly. 



PALMER PNETJMATIC TIEE CO. v. LOZIBR. 

(Circuit Court of Appeals, Sixth Circuit December 6, 1808.) 

No. 512. 

1. Patents — Equitt Suit for Interférence— Scopb of- Jdbisdiction, 

In a suit In equlty, under Kev. St. § 4918, to obtain an adjudication be- 
tween Interfering patents, the court is not llmited to a détermination of 
the question of priority of invention between the Interfering patentées. 
The statute necessarily présupposes a patentable Invention as the suliject- 
matter of the litigatlon, and if It should appear that nelther of the patents 
In suit is valid, for want of such patentable invention, the court is not 
requlred to perform the useless task of considering and adjudlcatlng 
prlorities between them, but should dismiss the blll, and deny relief to 
either party. 

8. Same— Two Patents for Same Intention. 

A patentée cannot extract or reserve an essential élément of his inven- 
tion, without whieh a patent would not hâve been granted, and make it 
the subject of a subséquent valid patent. When once the invention has 
been used as the considération for a grant, there is nothlng on which a 
second grant can be supported. 

3. Same. 

Where the characteristic and essential élément of a patented article is 
made the subject of a later patent, the last, and not the first, patent is vold, 
though the invention of such élément preceded that of the completed ar- 
ticle. 

4. Same— Fabhics for Pnbumatic Tibbs. 

The first three claims of the Palmer patent. No. 493,220, for a fabrlc 
made of elastic and impervlous material, such as rubber, having imbedded 
wlthin the surface threads substantially out of contact wlth each other 
(used chiefly In pneumatic tires), hdd vold in a suit for Interférence under 
Rev. St. 5 4918, on the ground that such fabrlc constituted an essential élé- 
ment of the invention covered by the prior patent, No. 489,714, granted to 
the same patentée for a rubber tube for pneumatic and other purposes. 
The Hass patent, No. 539,224, for the same fabric, also Md vold, on the 
ground that such fabrlc was an essential feature of the invention covered 
by the prior patent, No. 495,975, to the same patentée, for an improvement 
In pneumatic tires. 
84 Fed. 659, reversed. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

This was a suit in equity by the Palmer Pneumatic Tire Company 
against Henry A. Lozier to détermine a question of interférence be- 
tween certain patents, both relating to "a new and usefui improvement 
in fabrics.',' From a decree adjudging defendant's patent to be prier 
in point of invention and réduction to practice (84 Fed. 659), the plain- 
dff appeals. 
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Douglas Dyrenforth, for appellant. 
Wm. A. Kedding, for appellee. 

Before TAFT, Circuit Judge, and SEVERENS and CLAEK, Dis- 
trict Judges. 

SEVERENS, District Judge. This is a suit in equity brought in 
the court below for the purpose of obtaining an adjudication witli re- 
spect to the validity of certain patents, alleged to be interf ering patents, 
of whicli the appellant is the owner of one, viz. patent No. 493,220, 
issued March 7, 1893, to the appellant, the Palmer Pneumatic Tire 
C!ompany, as the assignée of John P. Palmer, upon an application filed 
by him November 17, 1892, the flrst three claims of which are hère 
involved. The other patent (that owned by the appellee) is No. 589,- 
224, and was issued to the appellee, as assignée of Rudolph W. 
Huss, on May 14, 1895, upon an application filed by the latter October 
9, 1893. Thèse patents, respectively, cover an invention which re- 
lates to a product. This product, which is one in very extensive ,use 
in the manufacture of pneumatic tires for bicycles and other wheels, 
is, in gênerai tenns, described as a fabric made of elastic and im- 
pervious material, such as rubber, having imbedded within the sur- 
face threads substantially out of contact with each other. As will 
be seen from what has just been stated, the appellant's patent is flrst 
in order of time, by a period of about two years and two months, and had 
actually been issued seven months before the application for the Huss 
patent was flled; and it is claimed and insisted by the bill that Palmer 
was in fact the flrst im'entor of the product therein described, and that, 
therefore, the appellant is entitled to a decree against the Huss patent, 
as one not lawfully issued. The appellant, on the other hand, contends 
that Huss was flrst in making the invention; that his delay in applying 
for a patent is excused on just reasons; that, therefore, the latter pat- 
ent is entitled to precedence; and that the offending claims of the 
Palmer patent sbould be declared void. 

The suit is founded upon section 4918 of the Revised Statutes of 
the United States, which is as f ollows : 

"Sec. 4918. Whenever there are interfering patents, any person interested 
in any one of tliem, or In the working of the invention claimecl under either 
of them, may hâve relief against the interfering patentée, and ail parties 
interested under him, by suit in eqnity against the owners of the Interfering 
patent; and the court, on notice to adverse parties, and other due proceedings 
had according to the course of equity, may ad judge and déclare either of the 
patents void in whole or in part, or inoperative, or invalid in any partieular 
part of the TJnited States, aecording to the interest of the parties in the patent 
or the Invention patented. But no such judgment or adjudication shall afCect 
the right of any person except the parties to the suit and those deriving title 
under them subséquent to the renditlon of such judgment." 

The pleadings raised no issues, in terms, except those which involve 
the question of priority in making the invention, as between Palmer 
and Huss, and one tendered by the défendant, as to whether Palmer 
had not anticipated himself by a former patent. The défendant, in his 
answer, included a cross prayer (if it may be so termed) that the com- 
plainant's patent be held and decreed to be void, — a course evidently 
adopted upon the authority of cases holding that the défendant may 
hâve affirmative relief in this way without filing a cross bill. Some- 
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what volumînous proofs were taken, and the case was brought to hear- 
ing, whereupon it was determined, upon considération of the évidence, 
that Huss was the first inventer of the f abric in question. The Palmer 
patent was for that reason declared to be void, and a decree entered 
accordingly. 84 Fed. 659. The complainant has brought the case hère 
by appeal, and makes as many as 27 assignments of error in the con- 
clusions of the court below, — ^a number quite sufflcient for the présen- 
tation of the case, upon every possible aspect of which it is susceptible. 
We theretore take up the considération of the case without précise re- 
gard to the language of the assignments of error, or the order in wliich 
fiiey are presented. 

The first question presented by the record is one which touches the 
scope of the jurisdiction. It is agreed by counsel on both sides that 
the only question which the court has authority to consider and déter- 
mine is that of the relative priority of the dates of the invention by 
Palmer and Huss, respectively, although much of the argument of the 
counsel relates to wider questions. It is said that section 4918, above 
quOted, was intended to subserve the single purpose of enalSling parties 
to obtain an adjudication of priority of invention covered by interfering 
patents, with the conséquent authority to déclare the patent of the later 
inventer void. Consequently, it is urged, the court has no authority 
to inquire whether the supposed invention which is the subject of 
the controversy is patentable or not It appears from the opinion of 
the leamed judge who decided this case in the court below, found in 
the record, that this construction of the statute was there accepted 
upon the authority of certain cases cited in the opinion, without any 
original considération of the question by him; but we are unable to 
agrée that the court is so rigidly tied down as such a construction of 
the statute would imply. On the contrary, we think the court is 
bound to détermine whether, upon identifying the subject-matter of 
the interfering patents, the invention therein stated is patentable. 
If it is not, and the court should go on and pronounce a decree of 
nullity against one of the patents, it would do so at the instance of 
one who has no right to protect, and consequently no standing on which 
to agsail his adversary. The parties would not stand on equal ground 
in such a litigation, and the power of the court would be perverted to 
the détermination of an unprofltable inquest as to who was the flrst 
discoverer of a nullity. The outcome would be that, while one pre- 
tender would be dislodged, the other would occupy the fleld unscathed. 
We think that if, upon inspection of the patents, or in the course 
of the investigation it must make in order to détermine the na- 
ture of the alleged invention, the court should see that the patents 
are void for lack of patentable subject-matter, it ought not to proceed 
to an inquiry as to who flrst discovered the thing which the court flnds 
to be null, and decree thereon, but should dismiss the bill. Manifestly, 
it is necessary that the court should know what the invention is which 
supports the patents, not generally, what the patents are about, but 
what is the particular discovery for which each of the patents was 
granted; or, as was said in the opinion of the court of appeals for the 
Second circuit in Ecaubert v. Appleton, 35 U. S. App. 221, 15 C. C. A. 
73, and 67 Fed. 917, "it was necessary for the court to know the point 
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from which each inventor started, and tLus to know in what the inven- 
tion consisted." The cireumstance that, as in the présent case, the 
claims of the two patents are in identical language, does not settle the 
question of the identity of the invention covered by those claims. The 
construction of the claims may be affected by the spécifications, re- 
spectively, and they are aiso subject to modification of construction by 
the course of proceedings in the patent office. There hâve been several 
décisions in the circuit courts involving the subject of jurisdictiou in 
such cases. In Foster v. Lindsay, 3 Dill. 126, Fed. Cas. No. 4,976, the 
défendant set up, as one of his défenses, that the invention claimed in 
the patent of the complainant had been anticipated and was in use be- 
fore either of the interfering patents had been applied for. It was 
objected that this défense could not be entertained, and that the court 
could only détermine the question of priority in making the invention. 
But the court (Treat, J.) held that it was compétent in such a case to 
déclare either or both patents void, and so put an end to the litigation. 
A few years later the question of the power of the court in such cases 
was presented in the circuit court for the Eastern district of New York, 
before Judge Benedict, in Pentlarge v. Pentlarge, 19 Fed. 817, where 
a différent view was taken, and it was there held that the statute con- 
templated that only the questions of interférence and priority should 
be opèn for adjudication. The reasons which induced the dissent from 
Judge Treat's construction are stated to be thèse : 

"If the défendant in such an action may attack the plaintiff's invention upon 
any grounds which the statute permits to be set up by answer in an action 
for infringement, it would then resuit that the proceeding would fail to secure 
an adjudication of the question of interférence, and so the proceeding be ren- 
dered futile for the purpose which the statute intended should be aecom- 
plished." 

This proposition assumes that the attack upon the plaintiff's inven- 
tion succeeds, and the appréhension is that for such a reason the ques- 
tion of interférence would not be reached, and so that the purpose of 
the statute would not be accomplished. But if it is once found that 
the plaintiff has made no invention, what practical purpose is to be 
accomplished by taking up and determining a question of priority? 
Can it be supposed that congress intended that the case should never- 
theless be carried on for a vain purpose? 

Again it is said : 

"By this plea the défendant admits the averment of the bill that the plaln- 
tifC's patent is for the same invention as that described in the defendant's 
patent, and also that the plaintiff was the flrst inventor. Upon thèse facts, 
accordlng to the statute, the plaintiff should bave a decree declaring the de- 
fendant's patent void, and yet, if the plea be allowed, the plaintiff will obtain 
no adjudication upon this question, while the défendant will obtain a decree 
declaring the plaintiff's patent void, and leaving his own to stand; and this. 
too, when the facts stated in his plea, if true, stated in connection with the 
facts stated in the bill which are admitted, show the defendant's patent to 
be also void. The défendant, then, by his plea and his admission talien to- 
gether, shows his own patent void, and upon that showing claims a decree 
declaring the plaintiff's patent void, and leaving his own unaffected." 

The plea referred to by the leamed judge not only admitted that 
the inventions were the same, and that the plaintiff was the flrst in- 
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ventor, but it also set up that for certain reasons therein stated the 
plaintifE's patent was void; and surely, if the facts were as pleaded, 
that ought to be an end of the matter, and the plaintiff should net 
"hâve a decree declaring the defendant's patent void," and should "ob- 
tain no adjudication upon the question of his priority." The purpose 
of the statute would not be disappointed, for there is no purpose to 
hâve a vain proceeding. Nor can there be any greater objection to 
the defendant's obtaining a decree declaring the plaintifE's patent void, 
and leaying his own "to stand," than there is to a decree, upon such 
facts, that the defendant's patent is void, and leaving the plaintiff 's to 
stand. There was the further suggestion that the défendant showed 
his own patent void, and upon that showing claimed a decree declaring 
the plaintifl's patent void, and leaving his own unaffected. Such a 
resuit, it was said, cannot be permitted. But that was not at ail the 
resuit that would foUow from Judge Treat's construction of the statute, 
for in the case supposed that construction would lead to a decree an- 
nuUing both patents. In the resuit, Judge Benedict held that the 
fact that the invention was not new was inunaterial in such an action. 
To prevent any misunderstanding, we think it proper to say, as will 
appear in the sequel, that we think a somewhat différent decree would 
hâve been the logical resuit of Judge Treat's view of the power con- 
ferred by the statute, from that which appears to hâve been actually 
rendered by him in Foster v. Lindsay. In Lockwood v. Cleveland, 20 
Fed. 164, Judge Nixon expressed a similar opinion to that of Judge 
Benedict in Pentlarge v. Pentlarge. It is to be observed, however, 
that in neither of those cases was it necessary to décide the question, 
as in each of them the court reached its conclusion upon other grounds. 
But the opinions of the judges in thèse cases upon this point hâve been 
followed in other cases. See Sawyer v. Massey, 25 Fed. 144; American 
Clay-Bird Co. v.. Ligowski Olay-Pigeon Co., 31 Fed. 466 ; Electric Ac- 
cumulator Co. v. Brush Electric Co., 44 Fed. 602. In the flrst and sec- 
ond of thèse last-mentioned cases the question was not discussed, or 
the reasons considered, but in the latter case the question is canvassed 
somewhat. The learned judge quoted Judge Benedict's opinion ap- 
provingly, and, applying the statute as construed in that and the other 
cases above cited to the case in hand, held that the question of dura- 
tion of either patent involved in the case by reason of the existence 
of a foreign patent, inasmuch as it would involve a question of the 
identity of the two, was beyond the power of the court. With the 
utmost déférence, we are compelled to say that, for the reasons above 
stated, the grounds upon which the opinion in Pentlarge v. Pentlarge 
proceeded are not so satisfactory to us, and we are unable to adopt the 
conclusion reached. It appears to us that section 4918 necessarily 
Involves the présence of a patentable invention as the subject-matter 
of the litigation, and that the court cannot close the door to ail inquiry 
as to whether such subject-matter for controversy exists. The court 
is, by the terms of the statute, empowered, as the sequel to its inquirj', 
to détermine either of the patents void in whole or in part. Upon the 
principles of estoppel by judgment, such decree can bind only parties 
to the suit, and there is an express provision of the statute which limits 
Its opération to those parties. But the decree does undoubtedly bind 
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conclusively ail who are brought in and made parties, and who claim 
any right or interest in the invention. As to them the decree Is final, 
and it would seem anomalous that the court should pronounce as be- 
tween such parties a final decree of invalidity upon grounds less narrow 
than those which upon gênerai principles the court is bound to regard 
in order to reach a just conclusion. It seems manifest that the de- 
cree is intended to be final. If anything less were intended, it is 
reasonable to suppose that appropriate language would hâve been 
employed to express the limitation ; but the terms employed are gên- 
erai, and import no qualified effect in the decree which the court is 
empowered to render. The parties are not left to relitigate their con- 
troversy upon other grounds. The inquiry should be as broad as the 
conclusion. Quite pertinent to such an inquiry would be previous pat- 
ents to the same inventors for inventions in the line of the art involved, 
for they will help to illustrate and define the invention or inventions 
now involved. It appears f rom the évidence in the record that Palmer 
and Huss had each of them obtained several patents for other inven- 
tions relating to the same gênerai subject; that is to say, to the use 
in the manufacture of pneumatic tires of rubber fabric, wherein the 
rubber is reinforced by threads or other material. We say the same 
gênerai subject, for beyond doubt the subject-matter of thèse patents 
had been of peculiar, if not of exclusive, interest to the parties con- 
cerned, as well as the public, in its relation to that manufacture. 

We will therefore proceed to ascertain what was the scope and char- 
acter of the invention covered by the respective patents in question. 
Palmer, upon whose invention the complainant relies, had been for 
some time interested in the manufacture of tires for bicycles. The 
évidence tends to show that he first conceived the idea of the fabric 
which is the subject of the complainant's patent in July, 1892, or pos- 
sibly a little earlier. We do not undertake to fix the précise date. 
On the 9th day of August foUowing, he made application for a patent 
for a pneumatic tire, in which should be employed, for the purpose of 
reinforcing and strengthening the tread of the tire, the fabric in ques 
tion. Some of his claims were for the tire, some for the fabric, and 
some for the method or process of maldng it. On November 31, 1892, 
he dropped by disclaimer from this application the fabric, and the method 
of making it in other f orms than when used for making tubes ; reciting 
that in another application, flled November 17, 1892, he had applied 
for a patent for the fabric and the method of making it. His original 
application was allowed, and letters patent No. 489,714 were issued to 
him, January 10, 1893. The patent stated his invention to be of "a 
new and useful improvement in bicycle and other tubing," and that it 
related to an improvement in the manufacture of tubing, "and more 
partieularly in the form of pneumatic tires for bicycles." He stated 
it as an object of his invention "to provide a fabric for use as a rein- 
forcing strip for tubing of this nature," which should produce certain 
described advantages. Then, after pointing ont the defects of former 
constructions, and referring to his own former patent, No. 476,680, in 
which was provided a device for remedying thèse defects somewhat by 
the employment of diagonally eut strips of canvas, he stated that it was 
an object to entirely overcome the objections to that fabric by substi- 
90 P.— 47 
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tuting Bubstantially the nonextensible fabric, the making of which he 
describés as foUows: 

"To make the substantially nonextensible strlp, the employment of whicli 
is hère suggested, I proceed. as followa: Whlle calenderlng the rubber in the 
usuel calenderlng roUs, threads are. îed [ to the sheet in the direction of its 
movëinent: through the calenderlng machine; thèse threads belng close to- 
gether, but In -the main, at least, out of contact with each other, and becoming 
imbeddéd in the soft rubber as the sheet Is formed. When the sheet is vul- 
canized thèse threads become securely embodled therein, and substantially 
prevent longitudinal stretching of the çheet, althougb latéral stretching is 
still possible. This sheet is then eut ln,to strips longitudinally of the threads 
therein, or, In other words, the étrips are so eut that each will hâve Imbedded 
in it threads extendlng lorigltudinally thereof." 

In making the tire he directs that the strips be wound spirally 
arQund the inner tube in opposite directions. 

tVith the spécification are three drawings, the first of which is the 
new fabric he proposes to use. It is hère shown: 



Referring to the drawings, he says: 

"In the drawings, Fig. 1 is a plan view of a strip of rubber having imbedded 
therein longitudinai parallel threads lu ■ accordance with my invention; Fig. 
2 is a perspective view of a section of rubber tube wound spirally, with super- 
imposed strips of rubber carrying longitudinal parallel threads; and Fig. 3 is 
a perspective view of a mandrel, to which is applied a collapsed soft-rubber 
endless tublng, preparatory to vulcanlzatlon. A represents a tube made of 
rubber; B a rubber strlp having imbedded therein longitudinal parallel 
flbrous threads; C, preferably of Unen or slmilar materlal of a character to 
be substantially nonstretchlng. In applying two such strips wound in oppo- 
site directions spirally upon the tube, A, It is preferred to wind them as 
lUustrated in Fig. 2, and to lap and join the edges by cémentation or other- 
wise, as indicated at D in Fig. 2. It will be observed that latéral or transverse 
stretching of the envelope of the tube Is prevented by the substantially straight 
direction of the strain upon the flbrous thread, while longitudinal stretching 
is still permltted." 

The peculiarly valuable quality of his new fabric, which is nonex- 
tensible in one direction, but extensible in the other, is that, whereas, 
if the threads of the flbrous material are woveu, as in canvas, the fric- 
tion of one upon another at their points of contact rapidly saws them 
into fragments when put into any use which constantly varies the 
strain at différent points, as in the tire of a bicycle when in use, the 
holding of the threads apart by flrmly imbedding them separately in 
the vulcanized rubber shields them from such destruction, and renders 
the fabric much more durable. 

Later on, the patentée inserted the disclaimer before referred to, as 

follows; 

"I do not herein lay spécifie clalm to the fabric, or the method of producing 
the same, In other forms than such as are necessary for its use In connection 
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with tubing, as hereinbefore described; but in another pending application 
(Sériai No. 452,339, flled November 17, 1892) I bave applied for a patent for 
the fabric generally, and the method of producing the same." 

Claim 1 in this patent, in the original application, is as follows: 
"(1) As a new article of manufacture, a rubber tube for pneumatic and sim- 
îlar purposes, having spirally wound thereon, and imbedded and lield tberein 
by vuleanization, fibrous threads of a snbstantially nonstretcbing character, 
substantially parallel with, but out of contact with, each other, substantially 
as described." 

Several other claims for rubber or similar tubing follow, ail of which 
require as a constituent the peculiar fabric of parallel threads imbedded 
in rubber or like substance. 

It is manifest from this examination of the patent that the esseutial 
feature of the invention was the devising of the new fabric shown in 
Fig. 1 of the drawings, and making it a constituent part of his "bicycle 
and other tubing." Indeed, the tubing would not hâve been patent- 
able at ail without it, for it would hâve been nothing more, by his own 
confession, than had already been patented. Conceiving, subsequently 
to the filing of his application, that this peculiar fabric might be useful 
for other purposes, he attempted to eut it out of his original applica- 
tion, and put that and the method of forming it forw-ard as the sub- 
ject of a further patent. The spécification for this further patent con- 
tained substantially the same description as that contained in his orig- 
inal application, and was of a fabric formed by passing a sheet of rub- 
ber, on which were laid longitudinally parallel threads out of contact 
with each other, through calendering rolls, whereby the threads are 
pressed into the rubber and the latter vulcanized. The process is de- 
scribed, and the product is readily inferable therefrom. Both process 
and product are shown by the one drawing, which is attached to the 
spécification, and is hère shown: 
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The â'rst tLree claims, wMch are the only ones œaterial to be noticed 
hère, are thèse: 

"(1) A fabric made of elastlc and impervlous material, such as rubber, hav- 
ing Imbedded within the surface threads substantially out of contact with 
each other, as described. (2) A fabric made of elastlc and Impervlous mate- 
rial, havlng Imbedded and vulcanlzed thereln substantially parallel flbrous 
threads, as described. (3) A fabric inade of vulcanlzed elastic and Impervlous 
material, having Imbedded and vulcanlzed thereln substantially parallel flbrous 
and nonextensible threads, as described." 

Confessedly, they are for the saine fabric as was described and claimed 
in claim 1, and other claims, as a constituent member of his pneumatic 
tire, in patent îfo. 489,714. If this subséquent patent is valid, the 
public cannot use the invention of patent No. 489,714, which includes 
the fabric of the later patent, àfter the term of the former expires, 
until the term of the patent for the fabric expires. 

Certain things transpired in the patent office during the progress of 
the case upon the last application which should be hère noted. Upon 
the filing thereof ail the claims in the application were rejected, upon 
référence to patents to Mayall, Orane, and Jones, respectively. Upon 
reconsideration and argument they were again rejected. Thereupon 
Palmer appealed to the board of examinera in chief. Al carefully pre- 
pared argument was submitted by his solicitors to the board, in which 
they sought to avoid the références to the Crâne and Jones patents, 
upon distinctions not now material. Their contention upon the Mayall 
référence was based upon the ground (and that was the only ground 
on which they attempted to avoid it) that in thé Mayall patent the 
fabric was made by laying the threads upon a sheet of rubber, longi- 
tudinally thereof and parallel with each other, then coating the threads 
with plastic rubber so that they should be thoroughly satura ted and 
covered, and then, when nearly dry, pressing ail thesè mater-ials com- 
pactly togethet, whereas in the Pahner application the fabric was made 
by pressing with great force, such as that of calendering rolls, the paral- 
lel threads into the substance of the rubber sheet, and by concurrent 
vulcanization completely imbedding the threads in the substance of the 
sheet of rubber. This, it was urged, made a clear distinction between 
the two products, and entitled Palmer to a patent. The board accepted 
this construction of Palmer's application, and, as its opinion found in 
the file wrapper shows, upon that ground the ruling of the examiner 
was reversed, and the patent allowed. Whether the construction put 
apon the Mayall patent was in ail respects correct or not is immaterial 
to the effect of allowingthe Palmer patent upon the footing of thèse 
proceedings, and the construction thus imposed. 

Turning next to the history of the Huss invention, it is found that, 
as contended by the appellees and determined by the court below, 
Huss invented the fabric in question in March or early in April, 1892, 
and prior to the invention of the fabric by Palmer. The facts upon 
which this priority is claimed to be established are thus stated by 
counsel for the appellees: 

"The beginning of April, 1892, Huss had a lot of this fabric manufactured 
in the factory of the Chicago Rubber Worlis, at Chicago, 111., in his présence 
and according to his instructions. It was made at that tlme by August J. 
Hermann, who was then a workman employed by the Chicago Kubber Works, 
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and who worked entirely under the directions of Huss in making this fabric. 
He used a revolving métal tube, about twenty-flve feet in length and three 
and one-lialf Inehes in diameter, as a straigbt mandrel, around whieh be 
wound one layer of linen thread, witb tbe convolutions of the tbread close 
together, without crossing each other. He covered tbis layer of thread wlth 
two coats of rubber solution, so that the rubber solution filled the spaces 
between the convolutions of the thread, and penetrated the thread in some 
places, and formed an even surface of the solution over the entire layer of 
thread, on the outside thereof. He allowed the rubber solution to dry to a 
suflicient extent, and then entirely covered tbe layer of thread with a thin 
sheet of unvulcanized rubber, whicb he roUed down wlth an iron roller, using 
ail of hls museular power for that purpose. He then eut the material thus 
made across the convolutions of the thread, or lengthwlse of the métal tube or 
mandrel, and removed it from the métal tube or mandrel, and thereby produced 
a large sheet of fabric, consistiug of a thin sheet of unvulcanized rubber, hav- 
ing parallel threads imbedded in its surface, and substantially out of contact 
with each other." 

No application was then — nor until a year and four months later — 
made by Huss for a patent on his fabric as a separate invention. But 
meantime, on August 8, 1892, lie liled his application for a patent on 
a pneumatic tire, and on October 11, 1892, still another application for 
a patent on a pneumatic tire. Patents on each of thèse applications 
were issued on the same day, April 25, 1893, and were numbereJ 
495,974 and 495,975, respectively. In the first of thèse applications 
he stated his invention to be an improvement in pneumatic tires, con- 
sisting in the reinforcement of the tread of the tire by arranging 
transverse threads in that portion of the structure. The object was 
to make the tire inelastic sidewise of the tread, but elastic longitudi- 
nally. Another advantage consisted in the parallelism of the threads, 
whereby they were saved from the "sawing action and wear" incident 
to the employment of a woven fabric. He further states that he pro- 
vides certain détails of arrangement constituting matters of further 
improvements. After explaining the drawings, he says : 

"In the construction of tire shown, the fabric is united with the outer 
rubber tube or eover, B, and tbe air tube, C, is arrangea within the tubular 
layer of canvas or fabric. But I do not confine myself to such précise ar- 
rangement or mode of incorporating the fabric. A, in a pneumatic tire, and 
I may also apply the same to any known or suitable construction of tire; 
observing, however, that in so applyiug the fabric I arrange its portion, a', 
from whieh the longitudinal or warp threads are omitted, so as to re-enforce 
the tread portion of the tire." 

Fig. 4, hère shown, illustrâtes this fabric. 




Further on, he says: 

"And I may also embody and incorporate such re-enforcing fabric or ar- 
rangement of threads within or apply the same to a layer of unvulcanized 
rubber and then vulcanize the same as wiU ,be readily understood by those 
gkilled in the art, without further description." 
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Claim 3 was as follows: 

"(3) A pneumàtlc tire eomprlslng a re-enforelng fabrlc unlted with a layer 
of rubber, and havlng Its longitudinal or warp threads omltted along the tread 
portion of the tiire, substantlally as described." 

In the application upon which No. 495,975 was issued, Huss states 
that his invention was of "a certain new and useful improvement in 
pneumatic tires." After stating his objects, he says: 

"In a tire Qharacterized by my invention, its tread or tread portion is rein- 
forced or supplemented by a layer or layers of threads or thread portions ar- 
ranged transversely with relation to the tread, and applied or incorporated 
within the tire In any desired or sultable way consistent with or appropriate 
to the construction of tire employed." ■ 

And further: 

"My invention also contemplâtes, as matters of further improvement, cer- 
tain détails of construction and arrangement, and spécial modes of preparlng 
and incorporatlDg the re-enforcing layers of thread, as hereinafter fully dis- 
closed." 

Pertinent to the matter in hand, he further says in his description : 

"As illustrative of a simple, convenient, and economical mode of lining the 
tread portion of a tire layer with a layer of transversely arrangea threads or 
thread portions, I hâve shown in Fig. 14 a portion of a mandrel. M, upon 
which the tire sheet or tubular structure can be formed. The thread can be 
wound directly upon this mandrel se as to form a layer, 31, and the layer, 32, 
of rubber can be applied upon such thread layer, and be caused, by suitably 
applied pressure, to unité either with the entire layer of thread, or to unité 
with the same along the sides and seating portion of the structure, so that, 
while the thread will be imbedded therein, it will simply lie again against the 
Inner side of the tread portion of the tube or tire sheet. This tubular sheet 
can be vulcanl^ed, and then split to form a sheath, or otherwise used as will 
be understood by referring back to the description of precedlng figures. As 
a spécial matter of improvement, howeVer, the layer of rubber is pressed upon 
the layer of thread as aforesaid so as to incorporate or imbed the thread 
within the rubber; and by such arrangement, a sheath. such as illustrated In 
PIg. 4, can be produced." 

11g. 4, thus referred to, is hère shown: 
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In further description of his invention, he says: 

"Where the cross threads are imbedded In the elastic tube sheet or sheath, 
they are stlll separable, or free to separate from one another, since they are 
slmply connected together by an elastic connection, wlilch wUl stretch or 
yield longltudinally, but which wUl be held agalnst transverse stretch by tbe 
threads whlch will net stretch. Hence, although the threads may separate 
from one another at any point durlng the passage of the tire over an obstruc- 
tion, they will nevertheless be restored to their proper normal position by the 
retraction of the elastic connection, as soon as the obstruction has been passed. 
It will be seen, therefore, that my Invention contemplâtes re-enforelng a tire 
tread by a layer of parallel threads united by elastic connection, and arrangea 
so that, whlle allowlng the tread to hâve a longitudinal stretch, they vrill 
hold the same agalnst transverse stretch." 

Of the claims in the patent on this invention are thèse: 

"(1) A hoUow pneumatic tire, re-enforced by a layer or layers of transversely 
arranged threads or thread portions Incorporated vi'lthin the tire for the 
purpose set forth." "(16) A pneumatic tire, having its tread re-enforced by 
cross threads or thread portions united by elastic connection, and separable 
from one another to the extent of the elastic yield or stretch of such elastic 
connection longltudinally with relation to the Une of tread, substantially as 
described." 

It is thus apparent that, whatever may be said of his patent No. 

495.974, Huss described and claimed in the application, on which was 
allowed patent No. 495,975, in some of the claims thereof, an. article 
of manufacture which necessarily involved the employment of the same 
fabric as that described in the patent for the fabric itself. Again, it 
is necessary, to the appellee's contention for priority in favor of that 
invention, that the fabric of his patent should hâve been the same as 
that employed in his former patent or patents, for it is upon the réduc- 
tion to use in the construction of his tire that he dépends for keeping 
his invention of the fabric alive. There is no évidence whatever of 
his using it for any other purpose than that of making tires. No 
question is made but that it is the same fabric, but counsel for the 
appel! ee say it is not an essential part of the pneumatic tire of No. 

495.975, because the patentée describes two fabrics which may be em- 
ployed, of which this is one, and the other is a woven fabric. But this 
is a mistake. Although a woven fabric is described for other por- 
tions of the tire, it was not the fabric used in the tread. If it had 
been, there would hâve been nothing patentable, for such structure 
had been long in use, and was of the kind on which his was an improve- 
ment. It was of the essence of the invention that the re-enforcing 
libers in the tread should be parallel with each other, and should not 
cross each other as in woven fabrics. It is true that Huss mentions 
a laying of the threads transversely of the tire without incorporating 
them in the substance of the rubber or other elastic raaterial. But 
it is évident that such a construction would not meet the requirements 
of the above quoted claims in patent No. 495,975. If, therefore, the 
Huss patent for his fabric as a separate invention can stand, the public 
would infringe it.if, after his tire patent shall expire, they undertake 
to practice the invention claimed in the tire patent, and which neces- 
sarily involves the use of his fabric. In other words, the monopoly of 
the flrst patent would be prolongea until the later patent shall expire. 
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We think tliere is no escape from the conclusion that both patents now 
in suit are void, aad for a like reason. One cannot lawfully hâve two 
patents for one invention. When once the invention has been used 
as the considération of a grant, its value for that purpose is spent, and 
there is nothing in it on which a second grant can be supported. And 
tliis rule holds good though the scope of the patents may be différent 
One cannot extr^ct an essential élément of his invention from a for- 
mer patent, without which the former patent would not hâve been 
granted, and maké it the subject of a subséquent patent. The case 
of Miller v. Manufacturing Co., 151 U. S. 186, 14 Sup. Ct. 310, is a 
signal illustration of the rule which has been settled by that and former 
décisions of the suprême court uppn that subject. In that case one of 
the éléments of the combinatiôn previously patented consisted of a 
spring adapted to be used in a cultivât or for the purpose of aiding in 
depressing and in lifting the bar of the implement to which the teeth 
were attached. Subsequently he obtained another patent for the single 
function of the spring in aiding to lift the bar. Thé second patent 
was held void upon the ground that the matter of the invention was 
included in the matter of the invention for which the former patent 
was granted. That décision shows that it is not necessary to the rule 
that the patents should be for co-extensive inventions, or that the 
subject-matter thereof should be technically the same. The rule rests 
upon the broad and obvions ground that, if the second patent is for an 
invention that was necessary to the use of the invention flrst patented, 
it cannot be sustained. In the case of Lock Co. v. Mosler, 127 U. S. 
354, 8 Sup. Ct. 1148, a patent had been granted, two of the claims of 
which were for an article produced by a certain described process. 
Later, the patentée procured a patent for the process as a distinct in- 
vention. The second patent was held void. Mr. Justice Blatchford, 
delivering the opinion of the court, said: 

"After a patent Is granted for an article described as made by causing it to 
pass through a certain method of opération to produce it, as, in this case, cut- 
ting away the métal in a certain manner, and then bending what is left in 
a certain manner, the Inventer cannot afterwards, on an independent appli- 
cation, secure a patent for the method or process of cuttlng away the métal, 
and then bendlhg it so as to produce the identlcal article eovered by the pre- 
vious patent, which article was described in that patent as produced by the 
method or process sought to be eovered by taking ont the second patent." 

In Plummer v. Sargent, 120 U. S. 442, 7 Sup. Ct. 640, it was held 
that an invention of an article of manufacture which could only be 
made in one way, and the invention of the process by which the article 
was made, were one and the same, and not distinct inventions. 

Undoubtedly, as pointed out in Miller v. Manufacturing Co., supra, 
if the second patent, is for a distinct and separate invention, or, to put 
the matter in another way, has not been made intégral with another 
invention already patented, so as to be fairly necessary to its use, it 
should be sustained, if the other requisite conditions exist. Such was 
the case in Ohio Brass Co. v. Thomson-Houston Electric Co., 54 U. S. 
App. 1, 26 C. 0. A. 107, and 80 Fed. 712, where tke second patent, 
being for an improvement upon the subject of a prior patent to the 
same patentée, was held valid. Judge Taft, in delivering the opinion 
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of this court in that case, clearly pointed out the distinction between 
sucli a case and tliat of Miller v. Manufactuiing Co., and it was upon 
that distinction that ihe décision was founded. There the original 
invention could be practiced witliout the use of the improvement It 
continued without any improvement tiierefrom, and had no claim what- 
ever to its advantages. It is évident tliat the patents involved in the 
présent case fall within the rule of the cases of Lock Co. v. Mosler 
and Miller v. Manufacturing Go., and not that of Ohio Brass Co. v. 
Thomson-Houston Electric Co. 

It is unimportant that Huss invented his fabric before he applied 
for his earlier patents above referred to, or even if he invented the 
fabric before he invented his pneumatic tire, for the only dates material 
to the question are those of the patents themselves. Suffolk Co. v. 
Hayden, 3 Wall. 315; Miller v. Manufacturing Co., supra. Nor did 
the attempt by Palmer to reserve the fabric from his tire patent by 
disclaimer, for the purpose of taking out a separate patent on that, 
avail, for it was a necessary and inévitable légal conséquence that the 
flrst patent should absorb the invention of the fabric. This feature 
of the case was also présent in Miller v. Manufacturing Co., and it was 
there held that the réservation was ineffective. Spécifie allégations 
in the pleadings of the facts we hâve referred to were not necessary. 
They were compétent and admissible to prove what the inventions 
covered by the patents were, — a question which was vital to the issue 
as to whose discovery was flrst. Whether, therefore, the effect of 
the narrowing of the Palmer fabric patent to a fabric in which the 
fiber is imbedded in the substance of the rubber, and vulcanized therein, 
and so could be distinguished from a fabric in which the threads are 
held in contact with the rubber substantially by means of a coating 
of more plastic rubber, subsequently made adhèrent to the sheet by 
pressure, such as counsel for the appellant contend the appellee's product 
is, would distinguish the inventions, if valid, we do not flnd it neces- 
sary to détermine. It may well be that if the case were such as that, 
upon such évidence as the court has before it relevant to the nature 
of the invention, the court should think there was fair doubt about its 
patentability, and that upon a wide range of évidence it might be sus- 
tained, the court would proceed to décide the question of priority, and 
settle the rights of the parties so far as they might dépend upon that 
question. But that is not the case hère. We are of opinion that the 
decree should be reversed, and the cause remanded, with direction to 
dismiss the bill and deny the relief prayed for by the answer, for the 
reason that the court flnds that the respective patents alleged in the 
bill to be interfering patents are void in respect to the daims in contro- 
versy, for lack of invention; and it is so ordered. 
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THE THOMAS A. SCOTT.i 

(District Court, D. New York. July 16, 1864.) 

1. J0BISDIOTION— National Vkssel— Salvagb. 

Where a llbel was flled to recover compensation for salvage services ren- 
dered to a ressel, whlch, thougb not commlssloned lu the navy of the 
United States, was owned, manned, supplled, and armed by the United 
States, and used in the transport service, àeld, that the judiclal trlbunals 
of a country cannot entertaln suits in wtiich the soverelgn power of that 
cquntry is sought to be made a party respondent. 

3. Same. , 

Beld, also, that the property of a state or nation cannot, as a gênerai ruie, 
be proceeded agalnst In its courts. 

8. Same. 

Held, also, that the court has no Jurlsdlctlon over the vessel In question, 
althoagh she Is merely a transport. 

The libel in this case was filed by Ohaxies Hargitt, master of the 
British steamer labuan, on behalf of Mmself and the owners and crew 
of the vessel^, against the propeller Thomas A. Scott, in rem, to recover 
salvage for services rendered to her on the 14th April, 1864. 

The Labuan was bound from New York to Liverpool, but by stress of 
weather was compelled to put back to New York. On the way back, when 
about eight miles east of Barnegat, light* she fell in with the Thomas A. 
Scott, bound from NeWpjOrleans to New York, in distress, having lost her 
rijdder and propeller, and belng out of provisions. The Labuau went down 
to her, and'took her in towj ând towed her for about 18 hours, till she 
was takenln tow by a steam tug, about four miles bèlow Sandy Hook, and 
brought into port. The propeller was valued at $200,000, and the libel- 
ant prayed for an award of salvage to the amount of §20,000. Process 
was Issued agalnst the vessel, and thereupon the district attorney of the 
United States appeared in the suit, and flled a claim on the part of the 
United States, and Interposed a plea to the Jurisdiction of the court. The 
plea alleged that the Thomas A. Scott belonged to the United States, and was 
in thelr exclusive possession; that she was bought by the war department 
of the United States, and pâld for out of the appropriation for the support of 
the army; that she was not commlssloned In the navy, but belonged to a class 
of vessels ownèd, manned, supplied, and armed by thé United States, and 
employed for purposes connected with the opérations of the army; that the 
Scott was, at the time she was fallen in with, returning from New Orléans, 
whither she had carried a load of powder, shot, and shell, for the use of the 
army, and that she had beën, while owned by the United States, employed 
in transportihg troops, cbmmissary, quartermaster, and ordnance supplies; 
.that she wàs armed with two 32-pound brass guns, and one 3Ô-pound Parrott 
gun, and was.a, public armed vessel of the United States. Therefore the plea 
^enied the Jurlsdlctlon of the court. 

Da Costa & Marvin, for libelant 
Andrews, Asst. Dist. Atty., for respondents. 

1 The above-entltled case is referred to in the Fédéral Cases (Case No. 13,920) 
as "Nowhere reported." We now learn, through the courtesy of Arthur H. 
Kussell, Bsq., of the Boston bar, that this case was reported by K. D. Bene- 
dict, Esq., and publlshed In 10 Law Times, New Séries, p. 726, and this report 
of that case Is herewith reprinted for the purpose of supplylng in the Fédéral 
Reporter every case whlch has been inadvertently omitted from the Fédéral 
Cases. 
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SHIPMAIiT, District Judge, It is a well-known rule of law that the 
juflicial tribunals of a country cannot entertain stiits in which the sov- 
ereign power of that country is sought to be made a party respondent. 
Neitiier can tlie property of the state or nation, as a gênerai rule, be pro- 
ceeded against in its courts. In conformity with this rule, it was held 
in the court of admiralty in England, in 1816, in the case of The 
Cornus, cited on the discussion in the case of The Prins Frederik, 2 
Dod. 464, that a libel for salvage would not lie against public armed 
ships of that nation. After a somewhat diligent search, no case has 
been found where a public armed vessel, or any other public property, 
the title and possession of which was exclusively vested in the soTereign, 
has been held amenable to judicial process, unless, indeed, cases of prize 
may be said to partake of such a character. It has, indeed, been held 
that, in cases of gênerai average, the masters or owners may retain ail 
goods in their possession until their share of the contribution is either 
paid or secured. U. S. v. Wilder, 3 Sumn. 308, Fed. Cas. No. 16,694. 
The discussion, in the opinion of this case delivered by Story, J., takes 
a wide range, and it is perhaps inferable from parts of it that in cases 
of the salvage of private ships the goods of the United States on board 
should be held equally subject to the admiralty process in rem for their 
proportion of the salvage due. But I do not understand the point de- 
cided to go beyond the case of gênerai average, where goods of the gov- 
ernment form part of the cargo on board of a private vessel. Still, it 
must be admitted that a case of sa,lvage of a private ship, where part 
of the cargo belonged to the sovereign power, could not be very well 
distinguished from the one decided by Judge Story. In cases of gênerai 
average and salvage, the masters or owners hâve a lien on the res 
salved; but the learned judge, in the case just cited, remarks that "in 
such cases the nature and use of the articles, as the means of military 
and naval opérations, may repel any notion of any lien whatever 
grounded on the obvions intention of the parties." Thèse remarks 
were made with référence to arms, artillery, camp équipage, and such 
like materials of war belonging to the government as might be shipped 
with other cargo of a merely private nature, for transportation in a 
private ship. This court is informed that the government has inva- 
riably acquiesced in the rule laid down in the case of U. S. v. Wilder, by 
paying gênerai average on its own goods shipped as a part of the cargo 
of private vessels. Whether this acquiescence has extended to mili- 
tary stores in time of war, and designed for use in active military opéra- 
tions, the court has no means of determining. Certainly the argu- 
ment ab inconvenienti against the sovereign power submittïng its mili- 
tary materials designed for active hostilities to the unavoidable delays 
of judicial tribunals is very formidable. This argument applies with as 
much force to the case of judicial proceedings against transport ships as 
to their cargoes, consisting of supplies and munitions of war. Indeed. 
both the transport ship and cargo would often be involved in the delay 
conséquent upon any proceeding in the court against either. A num- 
ber of cases hâve been cited on the argument by the counsel for the 
libelant in support of the jurisdiction of the court, which I will now 
notice. The flrst is the case of The Betsey, 1 Marr. 80. This case 
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was detennineçl by the English court of admiralty in 1777, and related 
to the recapture, by one of the king's ships, of a vessel which had 
fallen into the hands of the Americans. ïhe navy board contended 
that the demand of the officers of the king's sliip of one-eighth salvage 
was not within the act of parliament, as that extended only to ships and 
goods of his majesty's subjects retaken from the enemy. But the 
court held that of common right salvage is always due for recapture, 
and therefore it would be illiberal to construe the act of parliament 
narrowly. The case is not very fuUy reported, but I infer from it that, 
prior to tl^e prize acts of parliament, it had been, under some form of 
proceeding, customary for the admiralty courts to decree salvage to 
the naval officers of the king's ships instrumental in the recapture of 
vessels taken by the enemy, and that the custom in 1777 was expressly 
recognized and implicitly sanctioned by acts of parliament then in force. 
The next case cited was that of The Marquis of Huntley, decided in 
1835, and reported in 3 Hagg. Adm. 246, chartered by the government 
and having government naval and ordnance stores, together with a 
lieutenant and several invalid soldiers, on board. On her voyage 
from Leitb to London she got onto the Middle Hand, off Essex, where 
she experienced very bad weather, and finally was relieved from very 
great péril by several private vesséls. An action for salvage was 
entered against the ship, cargo, and freight, and an appearance entered, 
and bail given, for the ship and freight only. When the case was ready 
for hearing, the court, having ascertained that no salvage had been 
paid on the stores, nor any account furnished of their value, expressed 
its opinion that in a casé of such great merit, and where three lives had 
been lost, ther:e ought to be a rémunération in respect to the stores, 
and directed the case to stand over, that the matter might be represent- 
ed to the admiralty. This was dpne. The king's advocate appeared, 
and after stating the value of the stores, and that the government was 
anxious thaiÉ th& salvors should be rewarded liberally, left the amount 
of that rewàrd to the judgment of the court. Tbe case then proceeded. 
The case otThê Athoî, 1 W. Rob. Adm. 374, decided by Dr. Lushington 
in 1842, wàja instituted for damages caused by a collision. The facts 
were thèse; A brig ^as l'un down in the Channel by her majesty's 
troop ship Atiiol, and was totally lost. A mémorial having been pre- 
sented to thè lords of the admiralty praying compensation, or other- 
Wise that thé admiralty proctor migbt be instructed to appear to answer 
to a suit to bé commenced in the court, a letter was addressed to the 
proctor and owners of the lost brig by the secretary of the admiralty, 
stating that tlie lords commiesioners declined to interfère. A motion 
was then madé before Dr. Lushington for a monition against the lords 
of the £(,dmiralty, calling upon them to show cause why the damage 
should not be pronounced for, and compensation awarded to, the own- 
ers of the S'hîp and cargo, and to the master and crew for the loss of 
their effects. The judge declined to grant the motion, for the very 
good reason that he had no power to enf orce an appearance or the pay- 
ment of damages as against them. In the course of his opinion he 
says: "In cases of king's ships, loaded with cargo or treasure, salvage 
has been awarded; but no case bas occurred within my recollection 
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in which the crown alone was concerned." The motion having been 
refused, on application by the proctor for tlie Athol the court directed 
that a communication should be made by the registrar to the lords of 
the admiralty, stating that the motion for a monition had been made 
to the court, and the lords of the admiralty subsequently directed that 
an appearance should be given by the admiralty proctor for the Athol, 
in order that the court might adjudicate upoa the question. Two 
other cases were cited on the argument, — that of The Swallow and Tht 
Inflexible, both her majesty's ships (1 Swab. 30, 32). Thèse, however, 
■were suite against the commanders of thèse vessels, and not in rem 
against the ships. It was sought only to subject the officers personally, 
though the lords of the admiralty, in one case at least, directed an 
;.ppearance in behalf of the ofQcer. In noue of the cases referred to, 
ail of which I hâve noticed, has the English court attempted to deal 
adversely with the public property of the sovereign, except where there 
has been a voluntary appearance on its behalf, and a submission of the 
case to the judgment of the court, unless it be the case of The Betsy, 
in which I think the action of the court must hâve rested upon some 
act of parliament. It is unnecessary to remark that there is no act of 
congress conferring spécial jurisdiction upon our courts in cases like 
the présent. On the whole, therefore, I conclude that the court has 
no jurisdiction over the Thomas A. Scott, even assuming her to be 
merely a transport. She is exclus! vely owned by the sovereign power. 
and therefore is not amenable to the judicial tribunals at the suit of 
private parties. The libel must, therefore, be dismissed as the cause 
Qow stands. But, inasmuch as the government may be desirous of 
making compensation to the salvors in case they are able to prove a 
meritorious daim for salvage, I will withhold the decree for the prés- 
ent, until the attorney can advise with the proper department, and take 
its direction in the matter. 
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THE VIOLA. 

FORSTTH V. STETSON et al. 

(District Court, D. Massachusetts. December 6, 1898.) 

No. 898. 

1. Shipping — Dbmueeagb — Delat m Dischargb op Cargo. 

While, in the absence of qualifying circumstances, it Is usual and cus- 
tomary at the port of Boston for a consignée to bave a berth provided at 
which a vessel may discharge her cargo Wlthin 24 hours after her arrivai, 
by the custom of the port the présence at the designated wharf of other 
vessels, which arrlved earlier, Is considered such qualifying circumstance, 
and In such case vessels are reqùlred to walt their turn to discharge 
without demurrage for the delây so caused. Held, that such custom was 
a reasonable one wlthin reg.sonable llmits, and under ordinary circum- 
stances, and that a vessel loaded wlth lumber was not efltitled to de- 
murrage because of a delay of 15 days, caused by so waltlng her turn 
to discharge, it not appearlng that tbe wharf was too small for the 
ordinary business of the owner, nor that he willfuUy or negligently per- 
mltted a large number of vessels to collect for discharging '■ at the same 
tlme. 

2. Same— 'Requibing Discharge at Whaep of Vendée. 

Where a blU of lading for a cargo requlres its dellvery to the consignée 
"or assigns," the master knows that the wharf of discharge may not bave 
been selected; and the fact that the consignée sells the cargo before its 
arrivai, and désignâtes the wharf of the buyer as the place for its dis- 
charge, does not change tbe rule as to demurrage for delay In belng pro- 
vided a place to discharge. 

This was a libel in admiralty for demurrage for delay caused bv a 
failure tô provide a place for discharging a cargo consigned to respoûd- 
ents. 

Carrer & Blodgett, for libelant. 

Homer Albers and A. H. Russell, for respondents. 

LOWELL, District Judge. The respondents were wholesale dealers 
in lumber, having oflQces in St. John, N. B., in Boston, and in other 
places. They had no wharf in Boston. A cargo of lumber was shipped 
by them on board the libelant's schooner Viola from St. John to Bos- 
ton. The bill of lading was dated July 5, 1897, and read as follows: 

"Shipped In good order, and well condltloned, by Stetson, Cutler & Ce, on 
board the Br. Seh'r called the Viola, whereof Forsyth is master, and bound 
for Boston, Mass., to say: 

Frelght Per M. . „ 

1,968 f eet spniee boards at $2.121/4 £ O -g 

143,880 feet spruee scantllng at 2.121/2 2-30; 

50,024 feet spruee plank at 2.I21/2P § '^ 

— Being marked and numbered as in the margin; and are to be delivered In 
the like good order and condition at the port of Boston (the act of God, the 
queen's enemies, flre, and ail and every other dangers and accidents of the 
seas, rivers, and navigation, of whatever nature and kind, excepted), uuto 
Stetson, Cutler & Co., or assigns, he or they paying frelght as above. Ail on 
board to be delivered." 

There was no written charter party. The Viola arrived in Boston 
July 12th, and was at once reported by her captain to the respond- 
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ents. They had already sold her cargo to the Curtis & Pope Lumber 
Company, to whose wharf they at once ordered the vessel. Owing to 
the weather, she did not reach there until the morning of July 14th. 
and then she found there several vessels waiting their turn to dis- 
charge. Her own turn did not arrive until July 29th. Thereafter she, 
was discharged with reasonable dispatch. The captain protested 
against the delay, and claimed demurrage, sending daily bills therefor 
to the respondents on and after July 22d. 

The libelant testiâed that Beatey, the respondenfs agent in St. John, 
with whom the contract of shipment was made, expressly contracted 
that the Viola should be discharged without delay. This Beatey de- 
nied, and, upon the whole, the évidence failed to convince me that 
any spécial agreement was made concerning the schooner's discharge. 

At the trial, the parties agreed in writing that 24 hours, in the absence 
of any qualifying circumstances, is a usual and customary time to hâve 
a berth provided by the consignée. The respondents contend that the 
présence at the designated wharf of vessels which hâve arrived there 
earlier than the vessel in question is a qualifying circumstance, and 
they allège a custom of the port of Boston which requires vessels to 
wait their turn at the wharf without demurrage for the delay so caused. 
In the case of Bellatty v. Curtis, 41 Fed. 479 (decided in this district 
by Judge Nelson), the master of a schooner arriving in Boston with a 
cargo of lumber consigned to the défendants, and kept waiting his turn 
at their wharf for a fortnight or more, was denied demurrage. The 
bill of lading was substantially lilce that in the case at bar. In his 
opinion Judge Nelson said that the vessel was discharged in the usual 
way, and within a period sanctioned by the usage of the port. This 
case I do not f eel disposed to overrule. The décision of a compétent 
court, sitting in a given locality, that a local custom exists, is more 
than évidence of the custom. If unchallenged for a number of years, 
it not only déclares, but conflrms, the custom, and should not be lightly 
reversed. The testimony concerning the custom given by the wit- 
nesses in this case is, of itself , not altogether conclusive. On the 
whole, it comes to this : That, in the absence of express agreement, a 
master does not expect or claim a berth for discharge within 24 hours 
of his reported arrivai, if there are vessels ahead of him; but, on the 
other hand, if he is kept waiting his turn a long time, he usually does 
complain, and occasionally is paid something for the delay. Even in 
the case at bar the master made no claim for demurrage until July 22d. 
The évidence indicates clearly that the présence of vessels discharging 
at a wharf, or waiting their turn to discharge, is deemed by ail parties 
to be a "qualifying circumstance," and the only différence of opinion 
concerns the extent of the qualification. Evidence like this certainly 
does not outweigh Judge Nelson's décision. 

The libelant contends that the custom declared in Bellatty v. Curtis is 
conflned to those cases in which the vessel is discharged at the wharf of 
the consignée, and does not apply if the consignée, having no wharf, and 
having sold the cargo, sends the vessel for discharge to the wharf of his 
vendee. There is nothing in the testimony of the witnesses in this case, 
either those of the libelant or those of the respondents, to suggest that 
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the custpm differs in the two cases sûpposed. The witnesses eitter as- 
sert that the cuStom exista in both cases, or deny that it exista altogeth- 
er. Where thè words "or assigne" is found in the bill of lading, the 
master understands thât the wharf of discharge may not yet bave been 
selfccted (Smith v, Lee, 13 C. C. A. 506, 06 Ped. 344), and there seems no 
reason why his rights at the wharf of the assignée, to which he is bound 
to prôceed, should differ from his rights at the wharf of his consignée. 
The hardships complained of by the libelant, which may be real, are 
snbstantially the same in one case as in the other. That a cus- 
tom like the one contended for in tliis case is not unreasonable seems 
to be implied in the opinions rendered in the following cases: The 
J. E. Owén, 54 Fed. 185, 187; Cross v. Beard, 26 N. Y. 85; Keen v. 
Audenried, 5 Ben. 535, 536, Fed.. Cas. No. 7,639; Wordin v. Bemis, 
32 Oohn. 268, 277. Probably the custom is not wholly without lim- 
itations. If a consignée willfully or negligently collects at his wharf 
at one time a large fleet of vessels, if his wharf is too small for his 
ordinary business, if it is so disposed that he habitually keeps waiting 
for a long time vessels consigned to him, he can hardly plead suc- 
cessfully a custom of vessels to wait their turn as a défense to an 
action for demurrage. A consignée may be liable if such is the con- 
dition of his vendee's wharf to which he has directed the vessel con- 
signed to him. This is the answer to the extrême cases put by the 
libelant's counsel in exaraination and in argument. I do not think 
that there has been shown in this case such a condition of aflfairs at 
the wharf of the Curtis & Pope Lumber Company. I do not think 
that a lumber dealer is bound to time the arrivais of his cargoes so 
that delay in discharge will occur only in conséquence of a storm. The 
delay to which the Viola was subjected extended to the limits of a rea- 
sonable custom, but, on the whole, I do not think it overpassed them. 
The libelant's counsel further argues that the Viola was not given 
her turn, but was postponed in discharging to another vessel, which 
arrived after her. The second vessel was laden with a cargo of a 
différent sort, and I do not think the Viola's cargo could hâve been dis- 
charged with reasonable convenience at the berth given to the smaller 
schooner. In Bellatty v. Curtis, after a part of the vessel's cargo was 
discharged, she was hauled ont into the stream, and kept there several 
days, yet no demurrage was allowed. label dismissed, with costs. 
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DEFIANCE WATER CO. v. CITY OP DEFIANCE et al 
(Circuit Court, N. D. Ohio, W. D. December 30, 1S98.) 

1. Municipal Cobpobations — Conteaots for Impkovbment — Nbckssitt of 

Having Funds in Theasurt. 

Rev. St. Ohio, § 2702, proWbiting clties from making any çontract In- 
volving the expenditure of money, unless the funds therefor are in the 
treasury, does not preclude ttiem from making contracts for improvements 
net involving payment for a year and a lialf or more thereafter. 

2. SAMK — RATIPICA.TION BY ELECTORS— CONSTRUCTION OF StATUTBS. 

Act Ohio, May 4, 1885, as amended by Act May 12, 1886, authorizing 
cities of a certain grade to malîe contracts with water companies for a 
term not exceeding 20 years, supersedes, as to such clties, Act Jan. 29, 
1885 (amending R«v. St. Ohio, § 2434), requiring contracts with water 
companies, the limitations whereof are not prescribed by the act, to be 
ratified by the electors. Therefore a 30-year çontract for hydrants, at a 
fixed prlce per year, made by a city of such grade, Is valid for 20 years 
wlthout the ratification of the electors. 
8. FEDERAL Courts — Jurisdiction — Ordinanck ViOLATiirG Obligation dp 
Çontract. 

The fédéral court slttlng In equity has jurisdiction of a suit to enjoln 
a city from executing an ordlnance providing for supplying itself with 
water, and thereby violating a previous çontract with a private company. 

On Demurrer to Complaint. 

The bill of the complainant, an Ohio corporation, sets up a çontract entered 
into with the city of Défiance in 1887 to furnish the city with 130 hydrants 
at $40 each per year; that, to comply with this çontract, and relying on the 
revenue to be derived therefrom, a large amount of bonds were issued, and 
a plant built; that said revenue Is the only means of meeting the interest 
on thèse bonds; that on January 7, 1896, the council passed an ordinance or 
resolution attemptlng to rescind and annul the çontract; that subsequently 
It passed ordinances looklng to the construction of waterworks by the city; 
that after $3,142.50 had become due under said çontract, for the last half of 
1897, the council colluded with the city solicitor to bring suit against them- 
selves, and procured an injunctlon against their paying any money under said 
çontract; that such action of the city, a municipal corporation, impaired the 
obligation of its çontract with the complainant, and deprived it of its property 
without due process of law. The prayer of the bill was for an account, and 
for an Injunctlon restrainlng the city and council from denying the existence 
of the çontract, and from abrogating or attemptlng to annul the sa me, am' 
other équitable relief. The défendants demurred to the bill on the ground 
that the court had no jurisdiction of the cause; that the bill contained no 
matter of equity; that, by complainant's own showlng, it was not entitled 
to the relief asked; that there was an adéquate remedy at law; that the 
court had no jurisdiction to grant the relief asked against the city and council. 

Henry & Robert Newbegin, for complainant. 

Harris & Cameron and Geo. T. Farrell, City Sol., for défendants. 

SEVERENS, District Judge. The conclusion wMch I reach in this 
case is that the demurrer should be overruled. There are three prin- 
cipal questions involved in this détermination, which are decided as 
follows: 

1. Was it necessary that the city at the time of entering into the 
çontract for water should hâve had in its treasury, or should hâve had 
in course of collection, the funds necessary to meet the expenditure 
contemplated by the çontract, as provided for by the section of the 
Ohio statutes in that behalf (being Rev. St. § 2702)? My opinion is 
90P.-48 
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that the statute did not apply to the contract in question, and that 
there is aao objection to the contract by reason of any requirement of 
the statute reJEerred to. No payaient was to become due for a con- 
sidérable time, a year and a half or more, and the statute does not in- 
tend that the mbney shall be coUeeted and hoarded for the expenses of 
the city in future years. 

2. Was it necessary to the validity of the said contract that it should 
hâve been ratifled by a Tote of the electors, as was required by the act 
of January 29, 1883, being section 2434 of the Revised Statutes? I 
think this question must be answered in the négative, my opinion being 
that: the act of May 4, 1885, as amended by the act of May 12, 1880, 
relating specially to a certain grade of cities, to which the city of 
Défiance belongs, must be regarded as having superseded, to the 
estent pt the cities of that grade, the gênerai provisions of the statute 
of January 29, 1885. The gênerai act prescribed no limitation in 
regard to the time for which such contract might be made. The spé- 
cial acts of May 4, 1885, and May 12, 1886, limdted the time to a term 
not exceeding 20 years. The term for which the contract might be 
made being short, it may well be that the législature should hâve 
thought so much précaution was not. necessary as if the time had been 
for a protracted period. The contract was, in terms, for a period of 
30 years; but as its stipulations are to be performed annually, and it 
is separable by years, I think the contract is valid for 20 years from its 
date. A somewhat similar question was presented to the suprême 
court otthe United States in the case of City of Walla Walla v. Walla 
Walla Water Co., 172 U. S. 1, 19 Sup. Ct. 77, where the city relied upon 
the provisions of a gênerai act which it was contended was by implica- 
tion carried into the spécial act which gave the city power, in gênerai 
terms, to provide itself with water. In my judgment, the reasons 
for regarding the spécial act referred to in that case as sufflcient to 
carry the power without limitation from the gênerai law were not 
more cogent than they are hère. 

3. With respect to the question of the jurisdiction of this court sit- 
ting in eqnity, I think there can be no reasonable doubt. The défend- 
ants are threatening to Carry into eflect an ordinance or resolution of 
the city which is maniféstly designed to destroy the efficacy of the con- 
tract of Aùgnst 17,. 1887. The authorities upon this subject are col- 
lected, and the doctrine stated, in the above-mentioned case of City of 
Walla Walla V. Walla Walla Water Co, The demurrer will aecord- 
ingly be overruled, and the défendants be allowed to answer, if they 
slmll so eleet. 



BAYNE et al. V. BREWBR. POTTERY co. et al. 
(Circuit Court N. D. Ohlo, W. D. December 21, 1898.) 

No. 1,380. 
1. Insolvent Çobpobations— Riqhts of Recbivkr— Avoiding Chattel Mobt- 

GAGB. "■ , ■ 

A reeeiveïitor tbe property of an insolvent corporation appointed in a 
suit in beljftlf of its général credltors siicceeds to the rights of the creditors 
as well as of the corporation, and may avoid a chattel mortgage given 
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by the corporation, void as to creditors under a state statute for want of 
filing, though it is valid as against the corporation. 
2. Chattel Mortgaqes — Natubb op Propebty — Beal or Fersonal. 

A mortgage securing an issue of bonds given by a corporation on Its 
property, consisting of land, buildings, macliinery, and tools used in a 
manufacturing business, is a real-estate mortgage as to the land and such 
structures, machlnery, and appllances as are attached thereto, but a chat- 
tel mortgage as to such appliances and tools as are not attached, though 
ail are fitted and adapted for use, and are used, as a part of the equipment 
for the same business. 

This was a suit in equity by Daniel K. Bayne and others, creditors, 
against the Brewer Potteiy Company, an insolvent corporation, and 
otiiers. On distribution of the proceeds of défendants' property, sold 
by the receiver. 

E. W. Tolerton and John K. Kohn, for Samuel B. Sneath. 
Hoyt, Dustin & Kelly, for Daniel K. Bayne. 

EICKS, District Judge. On the Ist day of May, 1890, the Brewer 
Pottery Company duly executed to Samuel B. Sneath, trustée, a mort- 
gage to secure 60 bonds, each for the sum of $500, payable on the Ist 
day of May, 1895, with interest at the rate of 6 per cent, per annum, 
payable semiannually on the Ist days of May and November of each 
year. By this mortgage the Brewer Pottery Company conveyed to 
Samuel B. Sneath, trustée, property described as follows: 

"Situated in the eity of Tiffln, county of Seneca, and state of Ohio, and 
linown as 'Blocks thirty-flve (35) and thirty-eight (38) In Second Highland ad- 
dition to the City of ïiffin, Seneca county, Ohio,' containing eight (8) acres of 
land; together with ail and singular the bricli pottery plant situated thereon, 
and Including ail its engines, niachinery, tools, molds, and ail other pfersonal 
property belonging thereto, and used by sald company In Its business of man- 
ufacturing." 

This mortgage was, on the 7th day of May, 1890, duly recorded as 
a mortgage of real estate in the Records of Mortgages, vol. 59, p. 165, 
of Seneca county, Ohio. The mortgage was never verified, as required 
by the statute of this state covering chattel mortgages, and was not 
filed as a chattel mortgage, nor refiled at the expiration of any of the 
several years since its exécution, as required by the Ohio statut es gov- 
erning chattel mortgages. In April, 1897, upon appropriate bill of 
complaint filed by the complainants, who are creditors, and bring 
the action in behalf of themselves and other creditors, Frederick A. 
Duggan was appointed an ancillary receiver of the Brewer Pottery 
Company, and thereupon he gave proper bond, and has ever since been 
discharging the duties of such receivership. Samuel B. Sneath filed 
his answer and cross bill in this action, setting up the mortgage above 
described, and upon appropriate proceedings the property was ap- 
praised and sold under the order of this court, and the fund arising from 
such sale paid into court to await the further order of the court. Be- 
fore the sale was made, however, a commissioner was appointed by this 
court, and directed to separately appraise the real property and the 
chattels of the Brewer Pottery Company, in order that the court might 
thereaf ter détermine the proper mode of distribution of the proceeds of 
the sale. Such appraisement was reported in three schedules, as fol- 
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lows, viz.: (1) Real estate containing eight acres of land, together 
with the brick pottery plant situate thereon, and including ail its en- 
gines, machinery, and fixtures attached, not included in the second and 
third schedules, appraised at $40,000. (2) Fixtures, machinery, and 
appnrtenances attached to the real estate, appraised at $550. (3) 
Tools, machinery, molds, saggers, bats, ware boards, not in any man- 
ner attached to said realty, but used by said company in the business 
of manufacturing, appraised at $12,363. 

Two questions are presented in the case: First. Can a receiver of 
the property of this corporation avoid a prier chattel mortgage of the 
corporation on the ground that it was not flled as required by the law 
relating to chattel mortgages in' the state of Ohio? Second. As to 
what property described in it, was it a chattel mortgage? 

Conclusions of the Court 

1. The mortgage in this case was a mortgage of real estate as to the 
property embraced in schedules 1 and 2, and a chattel mortgage as to 
the property embraced in schedule No. 3. As to the property in sched- 
ule No. 3, it came within the provisions of section 4150 of the Eevised 
Statutes of Ohio, which are as f oUows : 

"Sec. 4150. [Mortgage of Chattels Void TJnless Filed.] A mortgage or eon- 
veyance, Intended to operate as a mortgage, of goods and cliattels, which is 
not accompanied by an immédiate delivery, and followed by an actual and 
continued change of possession of the things mortgaged, shall be absolutely 
void as agalnst the creditors of the moi'tgagor, subséquent purchasers, and 
mortgagees In good falth, unless the mortgage, or a true copy thereof, be 
forthwith deposited as directed in the next section." 

It is admitted that the provisions of this section with respect to the 
mortgage in question were not complied with, and that no attempt 
was made to dô so. 

2. The receiver, on his appointment, sueceeded to the rights of credit- 
ors as well as of the debtor company, and he had the power to enf orce 
the rights which the creditors, but for the proceedings under which the 
receiver was appointed, might hâve enforced in their own behalf. "VMiile 
there hâve been many other cases and authorities cited which warrant 
this opinion, the case of Farmers' Loan & Trust Go. v. llinneapolis En- 
gine & Machine Works, 35 Mînn. 543, 29 N. W. 349, is so analogous in 
ail respects, and the reasons stated are so cogent, that it alone is con- 
clusive of this case, especially in view of the fact that the laws with 
respect to filing of chattel mortgages in the states of Minnesota and 
Ohio are substantially alike. In that case, concerning the functions 
and power of a receiver, the court say : 

"The proceedlng Is for the beneflt of ail the creditors, for ail may corne in 
and share In the distribution. Its purpose is to take ail the property of the 
corporation, couvert it into money, and apply the proceeds in payment of its 
debts. The séquestration Is in the nature of an attaehment or exécution on 
behalf of the creditors. Bankruptcy proceedings hâve been liliened to an 
équitable attaehment (In re Hlnds, 3 N. B. E. 351, Fed. Cas. No. 6,516) in 
respect to their purpose and their efEect on the debtor's property. Bank- 
ruptcy proceedings, when Involuntary, are similar to the proceedings under 
considération. The assignée in bankruptcy may avoid a chattel mortgage 
void as to creditors for want of filing. Bank v. Hunt, 11 Wall. 391. He 
succeeds to the rights of creditors, as well as of the bankrupt. Bump, Bankr. 
513, and cases cited. A receiver In proceedings supplementary to exécution 
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also bas the rlghts of the creditors at whose Instance he was appointée!, as 
well as of the debtor, and may avoid transfers void as to such creditors. 
though good as to the debtor. High, Rec. § 454, and cases cited. A receiver 
of an insolvent corporation bas the same powers and functions as a receiver 
upon a creditors' bill, or upon proceedings supplenientary to exécution. Pow- 
ers V. Paper Co., 60 Wis. 2.3, 18 X. W. 20. ïhat he should bave the power to 
enforce the rights which the creditors, but for the proceedings, migbt hâve 
enforced in their own behalf , seems reasonable. The pendency of the pro- 
ceedings disables the creditors to go on, eacb in his own behalf, to enforce 
bis claim by action, judgment, exécution, and levy. So that, unless ail the 
rights of the creditors can be enforced in this proceeding, unless their right 
to avoid transfers can be made available by means of it, then it is, to some 
extent, an obstruction, rather than a remedy, to them. It Is évident that it 
was intended to facilitate, and not to hinder, a complète remedy; and this 
it will not do unless its scope is to apply to satisfaction of the creditors ail 
the property of the corporation applicable to that purpose,— that Is, ail the 
property which, but for the proceeding, they could hâve so applied. For thèse 
reasons, we décide that the receiver may avoid any transfers vold as to cred- 
itors." 

In determining what property was realty and what personalty, the 
court quoté with approval the gênerai raies laid down by that court in 
Wolford V. Baxter, 33 Minn. 12, 21 N. W. 744, and in applying those 
mies to the case under considération say: 

"The rule Indicated by what we bave quoted seems to be that, where a 
building is constructed and fitted for a particular kind of mauufacturing, and 
machinery necessary and adapted to that kind of manufacturing is placed in 
the building with intent that it shall remain and be used permanently in the 
business, and as a part of what may be termed the outtit for the business, the 
différent articles of such machinery thereby become fixtures, though not in 
any way, either actually or constructively, annexed to the land. ïhere are 
few cases that dispense with annexation to the realty, either by the thing 
Itself being in some way annexed, or its being aceessory to and a necessary 
part of some other thing which is annexed. Pew regard as sufficient a mère 
Idéal annexation; that is, a connection between the realty and the thing exist- 
Ing only in intent, and not In fact. In the case referred to, this court said: 
'Wbile physical annexation is not indispensable, the adjudicated cases are al- 
most universally opposed to the idea of mère loose machinery or utensils, 
even where it is the main agent or principal thing in prosecuting the business 
to which the realty is adapted, being considered part of the freehold for any 
purpose. To make It a flxture, it must not merely be essential to the business 
of the structure, but it must be attached to it In some way, or at least It must 
be mechanically fitted, so as, in ordinary understanding, to constitute a part 
of the structure itself. It must be permanently attached to, or the compo- 
nent part of, some érection, structure, or machine which is attached to the 
freehold, and without which the érection, structure, or machine would be 
imperfect or incomplète. * * * Intent alone wIU not convert a chattel into 
a flxture.' Any less exacting rule than that laid down would, in efCect, do 
away, in a great variety of cases, with the fundamental distinction between 
real and Personal property. The gênerai rule Is that, to be a part of the 
realty, the machine must be physieally attached to it, or be, in ordinary un- 
derstanding, part of a building upon it; as where the building is whoUy or 
in part constructed for the machine, or the machine is constructed for the 
building, or some part of it, and is fitted into it. ïhe instances where thi.s 
is not required are exceptional, and we do not think the exceptions should be 
extended. Intention is important to be considered in determining whether 
an article Is or is not a flxture, not, bowever, that it may, as some few of the 
cases seem to hold, be in lieu of actual or constructlve annexation; but when 
an article Is annexed it Is important to Inquire, was it annexed with intent to 
make It a permanent accession to the freehold, or for only a temporary pur- 
pose? And, where attachment once made is severed, was the severance in- 
tended to be permanent or temporary?" 
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Tbe order of the court will be that the lien of the défendant Samuel 
B. Snèath, trustée, attaches only to the property of the Brewer Pottery 
Company described and appraised in schedules 1 and 2 ; that the prop- 
erty described and appraised in schedule 3 is not subject to said mort- 
gage, but is to be applied to the payment of the claims of the unsecured 
creditors, including the unsatisfiedclaim of said Samuel B. Sneath, as 
trustée, after applying the pro rata amount to be realized from the sale 
of the*property in schedules 1 and 2. And in ascertaining the amouuts 
to be distributed the sum of |5,000, forfeited by Albert Brewer, is to be 
added to the sum of |36,075, the proceeds of salé, from which the costs 
and expenses of this suit are first to be deducted. 



HARUISON V. GBRMAN-AMERICAN FIRE INS. CO. 
(Circuit Court, S. D. lowa, E. D. September 16, 1898.) 
No.. 265. 

1. BiLii OF Exceptions — Failube to File in Time— Relief. 

A party who lias not filed his bill of exceptions wlthln tlie time Ilmited 
wili not be absolutely denied relief where it appears tliat lie was not 
notified ■within that time of the flllng of the décision; that such bill was 
subsequently ofCered at a time when he supposed he had the right to file 
It; that a further delay In applying for relief was occasioned by illness, 
and a well-founded belief that the adverse party would consent to a rein- 
statement of the cause in a position for a valid appeal; and that he has 
aeted In good faith and wlth reasonable diligence throughout. 

2. Décision Filed in Vacaïiok— Validitt. 

It seems that a décision appearing of record as flled in vacation is not 
coram non judlce, although the court was not in actual session, where it 
had nbt formally adjourned sine die, partlcularly where the décision is a 
déniai of a motion for new trial. 

On Motion to Vacate Order Overruling Motion for New Trial. 

D. N. Sprague and A. H. Stutsman, for plaintiff. 
McVey & McVey, for défendant. 

WOOLSON, J. This action has a somewhat pecullar history. In- 
stituted in January, 1893, in the district court of lowa, in and for 
Louisa county, it was removed to this court on application of défend- 
ant, and flled herein June 20, 1893. Trial was had to the court in 
July, 1894. The opinion of the court was handed down in November 
of that year, ordering judgment for plaintiff. Défendant having mean- 
while flled his motion f^r rehearing, etc., the court, on December 24, 
1894, ordered that no exécution issue until further order of court, and 
time was given to défendant to file his brief in support of said motion. 
On Fébruary 6, 1895, and during the January term of court, judgment 
was formally entered, on the opinion theretofore flled, against défend- 
ant. The judgment entry closes as foUows: 

Défendant excepts, and IB allowed twenty days to présent brief and argu- 
ment for rehearing, whlch Is granted, and exécution ordered suspended until 
hearing and décision on the motion. 

On April 23th, followîng, the décision of tbe court overruling de- 
fendant's motion for rehearing was handed down, the same closing as 
follows: 
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To which défendant excepts, and is glven slxty days to prépare, hâve 
signed, and flled such bill of exceptions as défendant may be advised îs dé- 
sirable. Tlie clerlc will enter due order as above, and notify counsel of 
recoi'd for tootli parties of the décision now reached. 

The record entry relating thereto is given under the heading of "Va- 
cation Entries," and is as follows {omitting title of cause, etc.) : 

This day, this cause coming on for liearing upon the motion of défendant 
for a rehearing of the above-entltled cause, and the court, having seeu and 
read the briefs of counsel in argument, and being now fully advised in the 
jjremises, doth overrule the said motion for rehearing, to which ruling défend- 
ant at the time excepted. It is further ordered that défendant hâve sixty 
days in which to prépare, hâve signed, and filed his blll of exceptions, as de- 
fendant may be advised is désirable. Dated April 25, 1895. 

On July 19th following, counsel for défendant forwarded by ex- 
press, to the clerk of the court, in said Eastern division, hia draft for 
bill of exceptions to be presented to the judge for signature. The 
60 days provided in the order of April 26th for flling of bill of excep- 
tions having already expired, the clerk returned this draft for bill of 
exceptions to counsel for défendant. The exact date when same was 
so returned does not appear, but it was very soon after the bill had 
been expressed to him. 

On November 5, 1895, counsel for défendant forwarded to the clerk 
a pétition for rehearing, which was flled on November 7th. This pé- 
tition (after specifying assignments alleged as error) states as follows: 

The opinion in this case was flled ou the 25th day of April, 1895, and this 
défendant had no notice whatever that such opinion was flled, or that any 
décision had been made in said case, until more than sixty days had expired, 
within which the défendant was to prépare, tender, and bave filed a biU of 
exceptions. That the defendant's counsel understood the court to say, when 
the case was takeu under advisement, that the clerk would notify the de- 
fendant when the décision was rendered; and the défendant avers that neither 
the clerk hor the court nor any one else ever notitied this défendant that any 
décision had been rendered in said cause until after the same appeared in 
volume 67 of the Fédéral Keporter. The défendant says that the first notice 
that it had that a décision had been rendered and filed in said case was 
learned from the publication of said opinion in the C7th volume of said 
Fédéral Reporter, as the same came out in the advance sheets, which was 
more than sixty days after the flling of said opinion, and that this was not 
confirmed until about the Ist of July by the judge who rendered the opinion. 
That the défendant desired to take, and is now desirous of taking, an appeal 
from the décision of this court in said case, and was prevented from so doing 
by being unable to tender a bill of exceptions within the time provided in the 
judgment. That by the printed opinion in said Fédéral Reporter (page 5&1), 
ninety days is given in which to prépare, sign, and hâve filed a bill of 
exceptions. That this défendant did within ninety days from the 25th of 
April, 1895, hâve prepared, and did send, a bill of exceptions to the judge, 
notifying counsel on the other side to hâve the same allowed and signed. 
That défendant was then informed that the order of the court stated that the 
bill of exceptions should be prepared and flled witliin sixty days after the ren- 
dering of the opinion in said case, and that the cohrt failed and refused to 
sign said biU of exceptions. This défendant has not examined the record 
in said cause, but has been informed by the clerk of said court at Keokuk 
that the opinion in said cause provided that sixty, instead of ninety, days 
should be given in which to file a bill of exceptions. That this défendant 
beliéves that there is an error in the finding and judgment» of this court, and 
desires to take an appeal, and has the statutory right to hâve an appeal, 
and woùJd hâve appealed had the bill of exceptions been allowed upon which 
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ît based ItS appeal; Jtnd that, wlthout the blll of exceptions, no appeal can»be 
taken, as counsel are advised In this case. This application would hâve been 
made soolier but for the fact that negotlatlons hâve been pending between 
counsel for défendant and plalntifif with a vlew to. arrange for a bill of ex- 
ceptions; and one counsel for plalntifif, to wlt, Judge A. H. Stutsman, In- 
formed counsel for défendant that he belleved that counsel for plalntlff should 
hâve consented to the filing of a bill of exceptions wlthout golng to the 
trouble and expense of making this application; but the other counsel for 
plalntifif feit constrained on acçount Of the wlshes of his clients to withhold 
his consent to the flling of said bill of exceptions, but has at no time positively 
refused to allow the satne to be taken and allowed. • Défendant further says 
that this application Is not made for delay, but in the interests of justice; 
and, unless this rehearlng is granted, this défendant will be prevented from 
appealing to the circuit court of appeals, and taking the judgment of that 
tribunal, as it has a right to do; and it will be so prevented without any fault 
or négligence upon its part, or that of its counsel. 

Thèse statements are veriâed by the oath of A. H. McVey, the 
cotfasel for défendant, who has had sole charge of the case on part 
of défendant. 

On June 23, 1808, counsel for plaintifl and défendant appeared be- 
fore the judge of this court, and partial hearing was had in the matters 
herein then pending, and on a further motion for an order setting 
aside the ruling of April 25th above given. This latter motion, which 
was orally presented on said partial hearing, was subsequently re- 
duced to writing, and is among the files herein. The written contents 
of said motion are veriâed by the oath of said A. H. McVey. Pur- 
suant to agreements made at said partial hearing, counsel hâve sub- 
mitted written arguments on the two motions above described as 
pending, and the matter is now to be formally decided. 

From the foregoing history of the case, there naturally arises the 
suggestion that much delay has attended the efforts of counsel in tho 
matter of obtaining a ruling upon motion for rehearing, etc. The 
professional statements of A. H. McVey (counsel for défendant, who 
has had for défendant sole charge before the court of this case), as 
made before the judge, convincingly show that he received no notice 
from the clerk of this court of the ruling had of record April 25th. 
The clerk was therein directed to notify counsel of the overruling of 
motion for rehearing, etc. The deputy then having charge of the 
clerk's office in the Eastern division states that such notice was sent 
by mail to counsel for défendant. But I am satisfled from the pro- 
fessional statements of counsel that such notice failed to reach him. 
The shoWing is without contradiction that defendant's counsel did not 
know or îeam that his said motion had been overruled until after the 
60 days provided in said order of April 25th had expired. In the 
opinion, deciding the main case, and ordering judgment against défend- 
ant, 90 days were allowed for filing bill of exceptions by défendant. 
This opinion was not published ùntil after décision was had, on said 
motion for rehearing. This publication occurred some time early in 
the July fpllowing said entry of April 25th. As counsel for défendant 
had not been notifled of any chahge in time for flling bill of excep- 
tions, he, gippears, as he naturally might, to hâve accepted this 90 days 
as applicable after ruling on motion for new trial; and within such 
90 days his bill of exceptions was presented for signature, when îor 
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the first time he learns that the time for bill of exceptions had been 
shortened to 60 days by the last order relating thereto. 

Had coTinsel for défendant received notice from the clerk of the ac- 
tion and order of April 25th, décision could be quickly reached herein. 
He would be held to hâve neglected compliance within the period fixed 
in such order. If, inunediately after he learned of the flxing of the 60, 
instead of 90, day period, and after he had presented his bill of excep- 
tions for signature, if défendant had forthwith laid the facts before 
the court, the court would hâve taken such action, so far as within 
its power, as would hâve reinstated défendant in position to hâve had 
a bill of exceptions validly signed. The question is now complicated 
with the delay which bas occurred. 

The showing is uncontradicted that from the time when counsel for 
défendant learned, too late, of the order of April 25th, up to the 
filing of his motion, in November, 1895, he had been negotiating or at- 
tempting to arrange with counsel for plaintiff for such action by the 
court as would reinstate défendant in a position for valid appea). 
That period is satisfactorily accounted for. It is shown to the court 
tji3t, after such motion was flled, counsel was still actively engaged in 
attempting to obtain what he expected he would obtain, — this rein- 
statement of position by consent. While thus engaged, counsel for 
défendant was stricken with disease, occasioned by accidentai poison- 
ing, which for many months wholly incapacitated him for professional 
labor, and left him for an extended period greatly weakened in work- 
ing ability. The showing is further made that différent periods were 
set by counsel on either side for présentation of .pending matteis to the 
court for décision, some of thèse periods being in term, and some at 
chambers; but that, until the partial hearing in June last, the effort 
to bring counsel on both sides and court together had failed. Some 
of this failure is attributable to the fact — now about to be relieved — 
that the ofiScial résidence of the judge was not at either point where 
court is regularly held, and some difflculty had for this reason been ex- 
perienced in presenting thèse matters in chambers. As instance, in 
this case, where counsel, without having iirst consulted or notified the 
judge, agreed to meet at the judge's chambers in the city of his rési- 
dence, and présent matters herein for décision, but were disappointed 
to find, on arriving at his chambers, that the judge was temporarily 
absent, and would remain for some days to come. The court aiso 
may not overlook the fact that, where it is possible for counsel to 
agrée, such course is generally much more agreeable to them than a 
compulsoiy ruling of the court. And delay frequently is had, as in 
this case, to obtain such agreement. I do not intend to intimate that, 
there existed any attempt on part of plaintiff 's counsel to "troll" coun- 
sel for défendant along in unfounded expectation of agreement until 
his rights had been outlawed by time. There appears in this case 
nothing whatever which could justify any such intimation. But I eau 
readily understand how counsel might anticipate and believe such 
agreement was possible and practicably in sight, because of opposite 
counsel not having positively and clearly refused to agrée. 

If the delay can be excused, so that défendant may be r<yinstated to 
his rights to appeal, bas the court the power so to reinstate ? The geu- 



762 90 FBDHBAL REPORTER. 

eral princîple is just that wherever a party litigant has not, by censur- 
able delay or neglect on his part, forfeited his rights, the courts hâve 
the power to place him in position for obtaining a full and final hearing. 
Sometimes hei is compelled to go into equity, that proceedings at law 
may be stayed while he is pursuing his remedy. Generally speaking, 
howerer, a court at law bas full power over the judgment it has ren- 
dered, while a timely motion for new trial or the like is pendiug. If 
the motion lag on its course to final décision, either party may press 
same to submission. The motion timely flled herein was by the judge 
decided at a time when court was not in session in the Eastern division 
of the district, in which division this case was tried, The décision was 
forwarded to the clerk's office in that division, and by the clerk there 
entered of record as among -^'vacation en tries." Defendant's counsel 
vigorously contends that the décision of such motion in vacation, and 
without previous agreement of parties, is invalid, as coram non judice. 

The practice obtaining in some of the other districts obtains hère, 
of entering no order of sine die adjournment at the close of the actual 
sitting of the court for a stated term. The court is left open, so that 
further sitting may be takên up as a part of that term, at any time 
when the business of the division requirés it. When the date has ar- 
rived, under the statute flxing the terme; for the commencement of a 
term, the clerk enters the sine die adjournment of the last term. Such 
was the practice when said entry of April 25 th was made. I am not 
prepared to hold that the entry is not valid because court was not in 
actual session. Again, this entry was not an adjudication between 
litigating parties of rights which were claimed and disputed and at 
issue on the merits of the controversy. Such adjudication had been 
closed, at least for the time being, in the February preceding, by formai 
entry of judgment during the term. And I am not prepared to hold 
that a motion looking to a new trial may not be decided, and décision 
thus entered in "vacation"; that is, thus between the periods by statute 
fixed for convening of court. The pending motion was an obstruction 
to the free exécution of the judgment, and the décision overruliug such 
motion merely removed such obstruction. True, had the motion been 
sustained, and the judgment ordered vacated and set aside, this différ- 
ent State of facts might necessitate a différent conclusion thereon. 

To my mind, the décision of pending question raust be determined by 
considering whether such delay has attehded defendant's case as to com- 
pel the court to so rule as to prevent appeal herein. I am exceedingly 
reluctant, Under whatever situation, so to décide as that a party litigant 
who, in good faith as to its correctness, is contending for his position, 
shall be prevented from having a review of his case when he is met 
with adverse décision at nisi prius. What I most ardently désire is 
that every action heard before me shall terminate in a just and correct 
décision. If a litigant in good faith differs from the décision reached, 
and truly believes the décision adverse to him is the resuit of erro- 
neous considération of fact or law, he shall hâve, so far as within my 
power, the opportunity to hâve that décision reviewed, if he timely ex- 
ert himself in lawful efforts for such review. If the décision has 
been rightly reached, we may safely assume it will be conflrmed on 
appeal, and such confirmation should be promptly had. If such deci- 
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sion is founded on erroneous views of law or facts, tàen every facility 
should be afforded which will speed its being promptly presented to 
the appellate tribunal, that the error may be pointed eut and corrected. 

There is no question in this case of the good faith with which defend- 
ant's case has been and is presented. The energetic trial, the per- 
sistent efforts, first for new hearing, and again for appeal, abundantly 
prove the underlying good faith. If I may properly do so, I désire, as 
stated to counsel on either side at the (partial) oral hearing, so to order 
as to afford this right of appeal. Defendant's counsel believed — and, un- 
der the circumstances shown, might rightly hâve believed — that he had 
prepared his bill of exceptions in time under the order. But the court. 
in the latter order, had lessened the time which in the earlier order had 
been granted for such bill. ïhe court relied on notification promptly 
issuing from the clerk's ofiBce to counsel for défendant of the new ac- 
tion taken. Such was the order of the court. By accident, appar- 
ently, the order of the court in this respect did not reach defendant's 
counsel until the 60 days — the lessened time named in the later order — 
had expired. Counsel in good faith relied on the time first named, 
and acted accordingly. Thus far my mind is clear. But I am not en 
tirely satisfled with the explauation of the subséquent delay. And yet 
I am not satisfled that such delay, under the circumstances above in 
part narrated, should deprive défendant of his right, otherwise his due, 
to hâve the décision of the appellate tribunal, before the case is flnally 
closed. True, if plaintifï is entitled to judgment, he should not be 
unduly postponed. But action has not been specially pressed by plain- 
tifï in the matters now under considération; and, if he be entitled to 
the judgment he now has, the law will compel défendant to pay the 
same, with interest meanwhile accruing. 

On the whole case as now presented, I am inclined to so act, as far as 
within my power, as that défendant shall be permitted to présent the 
case to the appellate court. I am not satisfled that, under the circum- 
stances, duty will require me to deny him this opportunity; and only 
when my judgment convinces me that such is my imperative duty will 
the door leading to an appellate hearing be closed by me against a liti- 
gant in good faith sincerely contending for what he claims are substan- 
tial merits which my décision has denied him. But I am not ready to 
open this case for further nisi prius hearing, nor for further delay. At 
the trial, and by brief s, and again by extended written arguments after 
décision was handed down, défendant has presented his view of the case. 
With that he must be content, so far as this court is concerned. There 
remains open to him only the approach to the appellate tribunal. But, 
in taking that, there must be left no disputed questions relating to the 
validity of the judgment herein, unless same be reversed in appellate 
hearing, and review must be promptly pressed. Counsel for plaintifE 
may at once prépare and submit to counsel for défendant such record 
entries, if any, as they may deem necessary or proper to be entered in 
this case, for the purpose of supplying any déficient or defective record 
or other entry herein, so that merely technical questions shall be dis- 
pensed with, and the only questions which may be presented on appel- 
late hearing relate to the merits of the litigated controversy. If de- 
fendant shali assent to nunc pro tune entries in any matters thus reason- 
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ably proper or necessary, the décision and record heretofore made, and 
now obstnicting the path. of appeal by défendant, will be changed, and, 
so lar as necessary to permit défendant to présent this case to the 
appellate tribunal, will be vacated and set aside, and new entries there- 
for substituted. Oounsel for défendant will forthwith submit to coun- 
sel for plaintiff such record entries as be may deem necessary to carry 
ont the suggestions herein made, and also bill of exceptions relatin g to 
the trial, etc., with the view and expectation that on the first day of 
the next term, soon approaching, in the Eastern division, the proper 
entries may be made, bill of exceptions signed, and ail proceedings es- 
sential to appeal (including citation and supersedeas) may be then 
taken, and appeal then perfected, so far as possible, and except as to 
transcript by clerk. Défendant may meanwhile prépare for présenta- 
tion on said first day of next term in Eastern division his supersedeas, 
in the pénal sum of $7,000. And, for the purpose of completing tlie 
matters hereinbefore just specifled, this case is specially assigned for 
2 p. m. of the first day of the next term of court in said Eastern division, 
The clerk will forthwith notify counsel of action as herein specifled. 



BOAED OF COM'ES OF VAN WBRT COUNTY, OHIO, V. PHIECE. 
(Circuit Court, N. D. Ohio, W. D. Decemijer 29, 1898.) 

1. Action aqainst Fédéral Recbivbr— Rhmoval. 

Wlietlier autliority to sue a reeeiver appointed by a fédéral court is given 
by the court or conferred by statuts, ttie action arises under the laws of 
the United States, and it is removable to a fédéral court. 

3. Obstruction of Strbam bt a Railkoad Bridge— Injunctioït. 

The évidence showed that a railroad crossed, by a wooden bridge 73 feet 
long supported on rows of piles, a stream about 30 feet wide, and from 
1 to 2 feet deep, bqt whichi in February and May of each year flooded the 
country àbove and below the bridge for 6 or 8 miles. A county-road 
bridge of one wooden span, resting on two stone abutments, 31 feet apart, 
crossed 25 feet above the railroad bridge, and 90 feet above this bridge 
was a floodgate stretched across the stream by riparian owners on both 
sides, to prevent cattle escaping. The approaches to the railroad bridge 
were on high banks, and there were six rows of piles, 14 feet apart, and 
four piles in each row. One row stood in midstream, and the others were 
on or near the bank, ranged substantially In line with the current. There 
was no évidence that any pàrticular damage was doue by freshets because 
of the single row in midstream or the others. The space for a flood 
under the railroad bridge was more than double that under the county 
bridge, and the welght of the évidence showed that débris, ice, and timber, 
during high water, caught against the bank of the highway bridge rather 
than against the bents of the railroad bridge, and still more was caught 
by the floodgate. Hdd Insufflcient to authorize an injunction against 
building a new railroad bridge by driving down new piling parallel with 
the old, which were to be afterwards removed, on the ground that the 
piles driven to support the bridge would unduly obstruet the stream and 
injure the county high'way and farms lying in the river valley. 

Thomas J. Trippy, for commissioners. 
Browb & Geddes, for reeeiver. 

TAFT, Circuit Judge. The pétition in this case was originally filed 
in the common pleas court of Van Wert county, Ohio. It prayed for 
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an injunctîon agaînst E. B. F. Peirce, receiver of tlie Toledo, St. Lonii 
& Kansas City Railroad Company, appointed by this court, to prevent 
him from building anew a railroad bridge over the Little Auglaize 
river, in Van Wert county, Oliio, on the ground that the piles driven 
to support the bridge would unduly obstruct the flow of the water 
in the stream, and injure a county highway and the property of farm- 
ers lying in the valley of the river. A temporary injunction wàs is- 
sued ex parte by the probate judge in the absence of the common 
pleas judge from the county. Counsel for the receiver applied to 
this court for an order against the county commissioners to show 
why they should not be attached for contempt of court for interfering 
with the possession of the receiver of this court by injunctive process. 
The prosecuting attomey of the county appeared at the heariûg of 
the application, and the court, being satisfled that the pétition was 
filed in good faith, made an order authorizing the commissioners to 
bring the suit against the receiver of the court, and ratifying the suit 
as brought as under such authority. Thereafter, and beforc the re- 
ceiver was required to answer under the Code of Ohio, a pétition was 
filed by the receiver in the common pleas court for Van Wert county. 
praying for a removal of the cause to the circuit court of the United 
States for the Northern district of Ohio, the Western division. A 
proper bond with suiïicient security was tendered the common pleas 
court, but that court declined to mahe the order of removal, on the 
ground that the cause was not removable. The counsel for the re- 
ceiver nevertheless filed a transcript in this court, and now makes 
a motion to dissolve the preliminary injunction, on the theory that 
the cause is removed and that this court has jurisdiction thereof. 

The flrst question to be disposed of is the question of juri.«diction. 
The pétition for removal stated three grounds upon which the removal 
ought to be had. The ûrst ground was that the action against the 
receiver was necessarily ancillary to the main suit in which the re- 
ceiver was appointed in this court; the second ground was that the 
suit arose under the laws and constitution of the United States; and 
the third was that the receiver was a citizen of Indiana, and that 
the complainants were citizens of the state of Ohio, at the time of the 
bringing of this suit. Since the suit was removed, the receiver, 
E. B. F. Peirce, has resigned, and a citizen of Ohio, Samuel Hunt, has 
been appointed in his stead. Whether this change in receivers would 
affect the jurisdiction of this court, once attaching, is a question 
which I need not discuss, because the suit is plainly removable, 
under the laws and constitution of the United States. . It is decided 
in Eailway Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905, that a suit 
against a receiver of a fédéral court may be removed from a state 
court to the proper circuit court of the United States because it arises 
under the laws and constitution of the United States. It does not 
affect the removable character of the suit that leave was given by this 
court to bring the suit against the receiver. That leave was given 
merely to eliminate from the case any ground on the part of the re- 
ceiver for objecting to the issuing of the injunctive process against 
him. It is not now necessary to décide whether an injunction issu- 
ing out of a state court against a receiver of a fédéral court to pre- 
vent such receiver from using the property in his charge in a certain 
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way îs an interférence with his possession of sucli a character as to re- 
quire the consent of the court appointing him before the process may 
issue. Whether the authority; to bring the suit is given by the court 
appointing the receiver, or is conferred by statute, in either case it 
cornes from a fédéral source, and therefore the suit thus authorized 
arises under the laws of the United States. The consent which the 
court gives for the bringing of the suit does not estop the party or the 
court from granting a removal thereafter. The consent only goes 
to the right to serve process upon the party sued. It cannot hâve the 
efEect of curtailing the course of procédure which the receiver may be 
entitled to take thereafter in the conduct of the suit. If he deems it 
wise, in the interest of the trust, to remove the suit to the jurisdiction 
to which the law gives him the right to remove it, there is nothing in 
the preliminary consent of the court appointing him which wil) pre- 
vent his taking such a course. 

The remaining question is upon the issue whether the restraining or- 
der issued ex parte should be dissolved. The évidence shows that the 
Auglaize river, except in February and May, is a stream about 30 feet 
wide, and from 1 to 2 feet deep, but that in February and May of each 
year there are freshets which flood the country above and below the 
bridge for 6 or 8 miles. It appears that 25 feet above the railroad 
bridge is a county road bridge of one wooden span, resting on two 
stone abutments, 31 feet apart. Ninety feet above this county-road 
bridge is a floodgate stretched across the stream to prevent the escape 
of cattle by the riparian owners on both sides. The railroad bridge 
was erected in 1886. It is a wooden structure, and is supported on 
rows of piles. The railroad bridge is 73 feet long. The approaches 
are on high banks. There are. six rows of piles or bents, as they are 
called, 14 feet apart. In each row there are four piles. One row of 
piles stands in midstream, and the others are on or near the bank. 
The piles in the row are ranged substantially in line with fhe current 
of the stream. The old piling bas grown insecure, and the receiver 
lias driven new piling, parallel with the old, and proposes to take out 
the old, and would hâve taken it out before this but for the injunction. 
There is no évidence of a satisfactory kind that shows that any par- 
ticular damage has been done by the freshets by reason of the single 
row of piling in midstream or the other rows. The space for flow 
of a flood under the railroad bridge is more than double that under the 
county bridge, only 25 feet above. The weight of the évidence shows 
that the débris and ice and timber which are floated down the stream 
during the high water catch against the bank of the highway bridge, 
rather than against the bents of the railroad bridge, and that still more 
débris is caught by the floodgate, 90 feet above. The situation has 
been illustrated by photographs and maps, so that from the statements 
in the affidavits, together with thçse illustrations, I am able to get 
quite a good idea of the matters in dispute. An examination of the 
proof satisfies me that there is no ground for the complaint in the 
pétition of the commissioners, and that the receiver ought to be al- 
lowed to go on with his bridge, and to take up the old piling, which will 
remove much of the obstruction of which the plaintiffs complain. 

The motion for a dissolution of the temporary injunction is granted, 
and the clerk will make an order accordingly. 
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ELK FORK OIL & GAS CO. v. JENNINGS et al. 

FOSÏER V. ELK FOEK OIL & GAS CO. 

(Circuit Court, D. West Virginia. December 22, 1898.) 

1. OlL AND GA8 LaNDS— PuNDS FOK DEVELOPMENT. 

Pending the détermination of tlie title to certain oil lands, tlie court ap- 
pointed a receiver to taise cliarge of and develop tlie property, tlie necessary 
funds to be furnîshed by tlie title claimants, with the understanding be- 
tween them that they were to be refunded to them from the sales of oil, 
should the same be sufficient. 3eld that, the title to the land having been 
found to be in one claimant, the other was entitled to such reimbursement. 

2. Receitbrs— COSTS. 

The fact that two claimants under oil leases, at whose instance a receiver 
has been appointed, fall to sustain their claims, will not necessarily require 
that the costs of the receivership shall be charged to them, rather than to 
the funds in court, which are part of the subject of the receivership. 

W. P. Hubbard, for Elk Fork Oil & Gas Co. and L. A. Brenneman, 
receiver. 
Alfred Caldwell, for E. H. Jennings and others. 
B. M. Ambler and A. L. Weil, for George E. Foster. 
Henry M. Eussell, for C. W. Brockunier, receiver. 
V. B. Archer, for W. A. McCosh, receiver. 

GOFF, Circuit Judge. This court lias heretofore disposed of the 
main questions involved in thèse cases. 84 Fed. 839. They are now 
submitted upon the applications of the receivers for compen.sation for 
the services rendered by them; upon the application of George E. 
Foster for the refunding to him of certain advances made by him to 
the receivers under orders of the court; and upon exceptions of the 
Elk Fork Oil & Gas Company and of Eeceiver Brockunier to the 
master's report. 

Without making spécial référence to the testimony or to the argu- 
ments of counsel based thereon, I conclude that the receivers are en- 
titled to compensation, and that, under the circumstances applicable to 
the individual services of each receiver, — keeping in view the time 
they were respectively employed in the discharge of their duties, as 
well as the responsibilities they assumed, — an allowance of |200 per 
month to McCosh, and of $300 per month to Brockunier, during the 
time they respectively served as receivers, wDl be fair to them and just 
to the parties in interest. 

Under certain orders of the court, made on the 13th of April, 1897, 
and on the 20th of May of that year, George E. Foster, défendant in 
one suit and complainant in the other, and also the Elk Fork Oil & 
Gas Company, complainant in the original suit and défendant in the 
cross bill, made advances of money and materials to Eeceiver Brock- 
unier, to be used by him in the development of the property in contro- 
versy; the former to the amount of |28,119.56, and the latter in the 
Bum of $17,000. Since thèse advancements were so made, this court 
has decided the questions relating to the title to the leases in contro- 
versy between the différent parties to this litigation, and as the resuit 
thei-eof the said Elk Fork Oil & Gas Company has been given the pos- 
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session of the land described in the same. That company, having the 
title and the possession of the property, and being entitled to the 
production from it, and also the funds in the hands of the court com- 
ing therefrom, makes no application to hâve refunded to it the ad- 
vancements made by it; but Poster, who is quite differently situated, 
having lost his title to and the possession of said lands for oil pur- 
poses, as also any interest in the fund in court, requests that he be 
reimbursed the full amount of his advancements. The Elk Fork Oil 
& Gas Company objecte to such reimbursement of Foster, and insists 
that the orders appointing the receivers, as well as those authorizing 
the advancement of money and materials, were irregular, and are in- 
valid because of the fact that notice was not given to it prior to the 
entry of said orders that a receiver would be asked for and also au- 
thority to borrow money on the crédit of the property be requested 
of the court. 

On the 13th of April, 1897, the Elk Fork Oil & Gas Company moved 
the court for an injunction against Foster, and for the dissolution of 
an injunction which Foster had obtained from this court on the 6th of 
April, 1897, against it, which said motions were argued by the counsel 
of ail the parties in interest, and taken under advisement. The court 
(Judge JACKSON), without passing on those motions, appointed 
Charles W. Brockunier receiver of the oil and gas rights in the 50 
acres of the B. F. Hawkins lease, and the court so acted without any of 
the parties having asked for the appointment of a receiver. As the 
case then stood, the Elk Fork Oil & Gas Company had an injunction 
(the same having been granted by the circuit court of Tyler county, 
W. Va., before the case was removed to this court) by which Jennings, 
Guffey, and others were restrained from taking possession of any 
part of the land in controversy, and at the same time Foster had a 
restraining order which prevented said company from proceeding with 
the development of the leases, while the opérations of adjoining own- 
ers were injuring the interests of the true owners of tiie leases in 
dispute. Thus, ail of the claimants were prohibited from searching 
for oil, though ail of them were insisting on their right so to do, and 
advising the court that the delay in doing so was most detrimental 
to their leasehold interests and to the rights of their lessors. It was 
under thèse circumstances that the court concluded that it would re- 
tain the possession and prosecute the development, under the impar- 
tial management of its receiver. It did not then appear to the court — 
for it was not then shown by the record — that the Elk Fork Oil & Gas 
Company was the légal owner of the property; and it is worthy of 
remark that, without the aid of the évidence subsequently placed in the 
record, the Elk Fork Oil & Gas Company would not hâve been entitled 
to the decree rendered in its favor, for the court could not hâve pre- 
sumed either the forfeiture or the abandonment of the leases given 
to Johnston, whose assignées were before the court claiming their 
validity. The said oil company insisted that the Johnston leases were 
void, because, it is alleged, of the failure of the lessee and those claim- 
ing under him to do certain of the material things set forth in, and 
made part of, the contract of lease. The questions then presented to 
the court were not matters of law alone, but they were mixed questions 
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of law and fact. The court, therefore, declined to give the possession 
to any one of tlie claimants; for, with the conflicting interests of the 
varions adjoining leaseholders, that would hâve been inéquitable, even 
though bond had been required. Foster was the owner of leases 
located near to, and some of them adjoining, the territory in dispute, 
and it was for this reason that the other claimants dreaded to see the 
possession go to hhn, for they presumed that he would so conduct 
his development as to cause it to inure to the benefit of his separate 
and undisputed holdings. likewise also did Jennings, Guffey, and 
the Elk Fork Oil & Gas Company hold leases similarly situated, in 
which Foster was net interested, and he, I présume, had tie same right 
to fear them that they had to dread him. The subséquent develop- 
ments, as shown by the testimony, demonstrate that the conclusion 
reached by the court to appoint a receiver was, as the case was 
then presented, the wisest plan, consistent with the conilicting inter- 
ests, that could hâve been adopted, though likely it would hâve been 
better for, and less expensive to, the Elk Fork Oil & Gas Company 
had it then been placed in possession. This litigation is not with- 
ont its hardships, — misfortunes to both the successful as well as 
the losing parties, — and yet in this regard I do not know that it is 
peculiarly exceptional. The court regrets that the expenses attend- 
ing the receivership hâve been so heavy, and that the other costs 
amount to the large sum that they do, and yet the expenditures seem 
to hâve been unavoidable, and are to be attributed to the importance 
and magnitude of the litigation. Surely, the Elk Fork Oil & Gas 
Company will not complain because a small part of its abundant 
supply of oil has been used as a lubricant on the machinery from 
which has been evolved the incandescent light by which it reads its 
title clear to ail of the now well-developed property for which it has 
contended. 

It will not be necessary to further consider the différent orders of 
the court relating to the receivers, extending their jurisdiction over 
other leases, and providing for the advancements which were made 
to one of them, as, from the conclusion I hâve reached, it will be 
unproâta'ble to do so. I think it is clear that the advancements were 
made under the court's orders and with the understanding between 
the parties that the amounts so advanced should be returned to those 
making them, provided the sales of oil produced from the property, 
under the developments authorized by the court, realized a sum suffi- 
cient for that purpose. That also was the évident intention of the 
court, in which the parties manifestly acquiesced. The fact that 
Foster lost title to the leases claimed by him is no reason why he 
should not, under the circumstances of this case, hâve the advance- 
ments made by him refunded, as contemplated by the court's order. 
Had the Elk Fork Oil & Gas Company failed in its contention con- 
cerning the leases in suit, still it would hâve been entitled to a decrée 
in its favor for the |17,000 advanced by it to Eeceiver Brockunier. 

It follows from what I hâve said that the allowances to the receiv- 
ers will be paid ont of the funds under the control of the court. 
While it is true that Receiver McCosh was appointed on the motion 
of défendants Jennings and Guffey, and that said parties hâve failed 
90F.-^9 
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toBUstain their daims relative tp thé leases over which said receiver 
Lad jurisdiction, still their action in the matter was not of tliat char- 
acter, nor the circumstances attending this case such, as would jus- 
tify the court in charging to them the costs incurred by that receiy- 
ership. The court had, previous to the appointment of McCosh, in- 
dicatedthe policy it would pursiie, and said défendants in making the 
motion mentioned were in fact but accepting thé invitation which 
had been judicially extended to them. After the action of the court, 
on the 13th of April, 1897, when Brockunier was designated as re- 
ceiver, it would hâve beén useless, if not disrespectful, for said défend- 
ants to hâve applied, on the 17th of that month, for an injunction, 
founded on grounds that were substantially the same as those set 
out in the applications which had but recently been rejected. While 
it is true, as contended for by counsel for the Elk Fork 011 & Gas 
Company, that it is sometimes the duty of a court to require the 
party who has, on allégations found to be untrue, improperly procured 
the appointment of a receiver, to pay the expenses occasioned there- 
by, including the allowances made by the court to such receiver, still, 
in my opinion, it would not be proper to apply that rule of law to 
this case, for the'reasons I hâve already mentioned. 

The exception of Eeceiver Brockunier to the raaster's report is 
sustained, as the true balance in his hands is |26,58S.01, and not 
$26,819.83, as returned by the master. 

The conclusion that I hâve reached renders it unnecessary for me 
to consider other questions raised by the exceptions of the Elk Fork 
Oil & Gas Company to the master's report, and as I àm unable to see 
how, under the pleadings as they now are, the information asked for 
and insisted upon by that company can be used in this cause, I sliall 
overrule said exceptions. If either misfeasance or malfeasance is to 
be insisted upon concerning the conduct of Eeceiver Brockunier, the 
charges should be duly flled, and an opportunity given Mm to reply, 
after which the case can be referred for the taking of testimony. The 
matters relating to the allowance of compensation to the counsel for 
the receivers and the costs connected with the master's report are 
reserved for further considération. 



EOBINSON V. WEST VIRGINIA LOAN CO. et al. 
(Circuit Court, D. West Virginia. December 22, 1898.) 

1. RbCEIVEKS — JUKISDICTIOK TO APPOINT. 

To give the circuit court Jurisdiction to appoint a receiver for a corpora- 
tion at the suit o£ a stockholder, it must appear that the amount in contro- 
versy, or the par value of the complalnant's stock, equals $2,000.i 

3. CORPOKATIONB— Action by Stockholder. 

When a stockholder brings a suit In chancery against the corporation, he 
must show that he has made an earnest effort to secure remédiai action 
by the corporation for the grievance complained of. 

1 As to "Jurisdiction of Circuit Courts as Determined by Amount io Contro- 
versy" generally, see note to Auer v. Lombard, 19 0. C. A. 75. 
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3. Corporation — Sdits agaikst — Interest dp Complaikakt. 

To entitle a stockholder to relief against a corporation, as a stockholder, 
he must show In his pleadings that he was the owner of stock at the time 
the matters complained of occurred. 

McWhorter & Lowenstein and Howard & Handlan, for complain- 
ant. 

Caldwell & Caldwell, Henry M. Eussell, and Hubbard & Hubbard, 
for défendants. 

GOFP, Circuit Judge. On the 15th day of October, 1898, on the 
application of the complainant, the circuit court of the United States 
for the district of West Virginia appointed George Baird receiver of 
the défendant company. Said receiver is now in the possession of 
the property of the West Virginia Loan Company, and the case is in 
my hands on the motion of the défendants to discharge such oificial, 
restore its property to said company, and dismiss the complainant's 
bill, for the reason that this court has no jurisdiction of the subject- 
matter of this suit. In this connection I hâve considered the original 
and the amended bills, the separate answer of the West Virginia Loan 
Company, the joint answer of the other défendants, the afQdavits filed 
by complainant and défendants, as well as the argument of counsel. 

Unless it appears to the satisfaction of the court that the amount 
in controversy in this suit, in connection with the matters set forth 
by complainant in his bills, is as much as |2,000, or that the value of 
the stoclc held by the complainant in the défendant company at the 
time the transactions complained of took place was as much as $2,000 
(exclusive of interest and cost), this court cannot hâve jurisdiction of 
this suit. As to this point, — admitting that the complainant has 
sustained the allégations of his bill, — could this court, on the évidence 
before it, render a decree in favor of complainant for a sum equal to the 
said amount so stated to.be essential to its jurisdiction? This is the 
true test, even though the amount claimed in the pleadings be stated 
at a larger sum. Barry v. Edmunds, 116 U. S. 550, 6 Sup. Ct. 501; 
Vance v. Vandercook Co., 170 U. S. 468, 18 Sup. Ot. 645. Even if it 
be conceded that the stock alleged in the bill to be the property of the 
complainant when said bill was filed was also his stock at the time the 
matters complained of occurred, still it is only by including the inter- 
est said to be due thereon — that is, by adding to the par value of the 
stock the coupon interest due thereon as charged — ^that the jurisdic- 
tional amount is reached. One of the grounds of asking the inter- 
vention of this court is the alleged insolvency of the West Virginia 
Loan Company, and yet, quoad the matter of jurisdiction, it is insisted 
that complainant's stock in said company is worth more than |2,000, 
when its face or par value is less than that amount. 

On the question of jurisdictional amount, I am forced, by the facts 
of this controversy, to flnd against the contention of the complainant ; 
and I deem it best to allude to another matter, as to which the absence 
of material allégations makes his bill defective. It does not appear 
that the complainant has exhausted ail the means within his reach 
to obtain from said company, or from its directors or stockholders, 
the redress he aslis for in his bill, or, at least, such action as will pro- 
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tect hi^ înterests and conform to Ms wishes. Unless tMs appears, 
çquity will not, in cases of this cHaracter, entertain the suit. When 
a stockholder of a corporation brings a suit in chancery for an account- 
ing and for équitable relief in gênerai, in bis own behalf, he must not 
only set eut in full tbe spécial grievances as to which he complains, 
but he must also show that he himself, as the représentative of tbe 
stock complaining, has made an earnest effort — not a simula ted 
one — to induce remédiai action on the part of the managers of tbe cor- 
poration, or that be bas made an honest effort to obtain action concern- 
ing said matters by the stockholders as a body, showing at the same 
time, in détail, the particulars of such efforts on his part. 

Nor does it appear from the bill that the complainant was the owner 
of the stock now claimed by him at tbe time tbe matters complained 
of occurred. The allégation that he was thé owner of the same at 
the time the suit was instituted is not sufiBcient. Hawes v. Oakland, 
104 Ù. S. 450; Dimpfell t. Kailwây Go., 110 U. S. 209, 3 Sup. Ct. 573; 
Brewer v. Théâtre, 104 Mass. 378. 

The motion to discharge the receiver is sustained, and an order to 
that effect will be entered. The case will be retained on the docket 
of tbis court, only for the purpose of adjusting the accounts of said re- 
ceiver, and as soon as that has been completed an order will be signed 
by the court dismissing the same. 



PLATT V. ADBIANCE (three cases). 

(Circuit Court, S. D. New York. December 12, 1B98.) 

Sbcuritt for Costs— Scits by Rbokiveb of National Bank. 

A receiver of a national bank, brlnglng suits In another jurlsdictlon 
against stockholders, Is not exempted by Rev. St. § 1001, from belng re- 
quired to give security for costs. Whllè In sucb sults process may, In a 
sensé, be said to issue by direction of a department of the government, it 
does not appear that, in the event of an adverse décision, the costs taxed 
against the receiver cai be pald from the contingent fund of such depart- 
ment, as contemplated by such section. 

Thèse are suits by WiUiam A. Platt, as receiver of the Commercial 
National Bank of Colorado, against I. Eeynolds Adriance, William A. 
Adriance, and John E. Adriance, respectively, as stockholders in such 
bank. Heard on motions to require plaintiff, who résides in Denver, 
Oolo., to file Security for costs. 

Silas Wodell, for the motion. 
Omar Powell, opposed. 

LACOMBE, Circuit Judge. Congress has provîded that, in cer- 
tain actions which are brought under fédéral statutes, no security for 
costs shall b'e given; but it was not so disregardful of the rights of the 
individual citizen as to deprive him df his right to costs in the event 
of his success. The section of the Reviséd Statutes reads as f ollows : 

"Sec. 1001. Whenever * * • process in the law • • • issues from :l 
circuit court ♦ * * by direction of any .department of the government no 
bond, obligation or security shall be reqùlred • • ♦ to answer • • * in 
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costs. In case of an adverse décision, sueh costs as by law are taxable 
against * * * the party acting by direction as aforesaid, sliall be paid out 
of the contingent fund of the department under whose directions the proceed- 
ings were instituted." 

If process in this case is taken out by the receiver of the national 
bank, plaintiff herein, "by direction of any department of the govern- 
ment," the case will be within the express language of this section, 
and no security for costs should be required, and, in the event of dé- 
fendantes success, he may be paid his costs out of the contingent fund 
of the treasury department. In one sensé, the receiver, who, in the 
language of the suprême court in Kennedy v. Gibson, S Wall. 498, 
is "the instrument of the comptroller of the currency," may be said to 
act under the comptroller's direction in bringing suits against alleged 
delinquent stockholders; but it would seem as if congress had in mind 
some more spécifie direction. To claims by successful défendants in such 
suits to be paid out of its contingent fund it is altogether probable 
that the treasury department would reply that it had not speciflcally 
directed such suits to be brought, and that the charge was not prop- 
erly against congressional appropriations for the expenses of the de- 
partment, but against the funds of the defunct bank, which the re- 
ceiver might hold for distribution among its creditors. Inasmueh as 
congress has so carefully provided for the one case, and has failed to 
provide for the other, it must be assumed that it did not intend to re- 
lieve receivers of national banks from the ordinary obligations of 
nonresident litigants when they do not act under such direction as 
will make the treasury department contingent fund liable for costs. 
It is conceded that the right of the court to require security for costs 
from receivers is discretionary, but there can surely be no doubt as 
to how such discrétion should be exercised. It would be most unjust 
if a défendant who succeeds in a suit brought hère by the receiver 
could recover his costs only by going to Colorado, and himself suing 
there upon the judgment in his favor. 

Unless, therefore, within 20 days, plaintiff shall file a certificate of 
the comptroller of the currency to the effect that process in this ac- 
tion is taken out by express direction of the treasury department, he 
will be required to file security (or deposit) for costs to the amount 
of.flOO in each case. Défendant may hâve 10 days after notification 
of the filing of such certificate or security in which to answer. 



AMERICAN SUEETY CO. OF NEW YORK v. WORCESÏER CYCLE MFG. 

CO. et al. 

(Circuit Court, D. Oonnecticut. November 28, 1898.) 

No. 975. 

SniTS TO FoRECi-osE Sepakatb Mortgagbs— Receivers. 

A bill was flled to foreclose a flrst mortgage on property which !n part, 
at least, was already in the hands of a receiver of the court in a suit to 
foreclose a later mortgage, and the receiver, by leave of court, was joined 
as a défendant. Eeld, that the suit was not necessarily an independent 
one, and, as a decree would not necessarily disturb the receiver's posses- 
sion, the bill would not be dismissed on demurrer. 
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This was a bill în equity by the American Surety Company of New 
York against the Worcester Cycle Mannfacturing Company and others 
to foreclose a first mortgage. Thé cause was heard on demurrer to the 
bill. 

Watrous & Day, for complainant. 

Seymour G. Loomis, for trustée. 

C. W. Artz, for receiver. 

Butler, Notman, Joline & Mynderse, for Central Trust Ce. 

Breed & Abbott and otliers, for attaching creditors. 

TOWNSEND, District Judge. Bill to foreclose a first mortgage. 
At least a portion of the property covered by said mortgage is the 
same as that in possession of the receiver appointed in the suit brought 
to foreclose a later mortgage to the Central Trust Company of New 
York. Central Trust Co. of New York v. Worcester Cycle Mfg. Go., 
86 Fed. 35, 90 Fed. 584, 91 Fed. — -. The parties to the latter suit de- 
mur ori the ground that it does not appear that leave of the court to file 
said bill separately has been obtainéd. Counsel for demurrants claim 
that this is an independent bill, and that, as the property is in the 
hands of a receiver appointed by this court, and as the bill prays for 
a foreclosure, and seeks to interfère with the possession of the re- 
ceiver, it cannot be maintained; citing the opinion of Judge Wheeler 
in American Loan & Trust Co. v. Central Vermont E. Go., 86 Fed. 
390. If the décision of Judge "Wheeler had covered the points in- 
volved in this case, I should foUow it, but the cases are clearly dis- 
tinguishable for the following reasons: In American Loan & Trust 
Go. V. Central Vermont R. Co., supra, the suit was independent. The 
receivers were not joined as parties, and no leave to So join them was 
obtainéd. Hère the suit is not necessarily an independent one. The 
receiver is joined as défendant by leave of the court, and a decree 
would not necessarily disturb his possession. Let an order be entered 
overruling the demurrer and directing the défendant to answer within 
two weeks from the filing of this mémorandum. 



NYBACK V. CHAMPAGNE LUMBBR CO. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1899.) 

No. 481. 

1, TeIAL— DiKBCTION OF VekDICT. 

Where the évidence leaves substantial ground for doubt upon any ma- 
terial question of fact, tlie doubt stiould be resolved in favor of the right 
to a trial by jury, and a peremptory Instruction is not justifled. 
3. Master and Sebvamt— Action for PBRsoNAii Injokies— Contributory 

NiSQLIGBNCB. 

The fact that an employé, in doing his work, went into a place whieh 
was unnecessary to Its proper performance, and there stepped into a hole 
In the floor, and was injured, does not raise a légal presumption of hia 
contributory négligence, where it appears that he was inexperienced, and 
had not been Instructed as to the proper manner of doing the work, nor 
warned of the présence of the hole; but the question is a proper one for 
the jury. 
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In Error to the Circuit Court of tlie United States for fhe Western 
District of Wisconsin. 

This was an action by a servant against bis master for a personal in- 
jury alleged to hâve resulted from the defendant's négligence. A ver- 
dict for défendant vs'as directed by the coiu't, and plaintiff brings error. 

J. J. Patek and D. B. Nash, for plaintifiE in error. 

John Van Hecke and Edward M. Smart, for défendant in error. 

Before WOODS, JENKESTS, and SHOWALTEB, Circuit Judges. 

WOODS, Circuit Judge. The one question on this record is whether 
the circuit court erred in directing a verdict for the défendant. The 
action was brought by John Nyback, the plaintiff in error, to recover 
damages for a personal injury sufEered while at work in a sawmill of 
the Champagne Lumber Company, the défendant in error, on July 12, 
1892. The substance of the déclaration is : That on and prior to the 
date mentioned the défendant owned, at the city of Merrill, Wis., 
a sawmill, in which, besides other machinery and appliances, there 
was a slasher, used for the purpose of sawing slabs and edgings. 
That on the south side of the slasher, and parallel therewith, was a 
séries of short rollers, used for carrying from the main saw of the 
mil] the lumber, edgings, and timber sawed thereon. That at the 
east end of the slasher, and close to the Une of rollers, there was an 
"unguarded opening" in the floor of the mill. That at and near the 
slasher the mil} was lighted at night with a small electric light sus 
pended at the west end of the slasher at such a height that the 
shadow of the slasher frame made the opening indistinguishable to 
a person unacquainted with the mill, although exercising ordinary 
care. That the premises, machinery, and appliances on and prior 
to July 12, 1892, "were in the aforesaid unsafe condition," and had 
been constructed and maintained by the défendant "in such condi- 
tion." That at that day the plaintiff was 18 years of âge, and, 
having just arrived at Merrill from Eussia, and being wholly igno- 
rant of. the mode of construction of sawmills and of the location of 
machinery and appliances used therein, and wholly inexperienced 
in the work in sawmills, and in the use of machinery of any kind, 
was employed by the défendant to labor in said mill at nighttime, 
to begin at 6 :45 p. m. of that day, and was directed to load timbers 
at the east end of the mill on carts, and then to push certain other 
timbers on and along the rollers by the slasher to the east side of 
the mill, and there throw them from the rollers, and pile them on 
the floor of the mill. That he began the work of pushing and con- 
veying timbers on and along the rollers about 8 o'clock in the even- 
ing of that day. That the défendant well knew of the location 
of the rollers, the slasher, and the hole in the floor, and that the 
hole was unguarded; that while in the performance of his duty the 
plaintiff was obliged to be in close proximity to the hole; that the 
location of the opening was insufQciently and improperly lighted; 
that a person not acquainted with the mill could not, in the exercise 
of ordinary care, notice the same in the nighttime; and that the 
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plain.tiffi wîu^ a minor, wholly upacquainted with said sawmill, and 
inéxperiencèa in the work in sawmills or about machinery, — but, 
notwithstanding such knowledge, the défendant wholly neglected 
to inform tHe plaintiff of the condition or existence or. location of 
the opening or of the dangers of \^orking in the place he was obliged 
to work in as aioresaid, or of àny danger connected with the work 
or premises, and failed and neglected to inform or caution him as 
to the place he should occupy while performing, or as to the manner 
of performing, his duty. That the plaintiff was wholly ignorant ot 
the dangers attending such employment, and of the existence or lo- 
cation of said hole; and that on the day aforesaid, while engaged 
in an attempt to remove a heavy pièce of timber from the roUers to 
the floor of the mill, wîthout fault or négligence on his own part he 
unintentionally stepped into said opening, before having seen it, 
and, falling against the slasher, lost two Angers of his left hand. 
While it is alleged that the opening in the floor of the mill was un- 
guarded, and that thé premises, machinery, and appliances were 
"in the aforesaid unsafe and dangerous condition," it is not averred 
that that condition was the resuit of négligent or faulty construc- 
tion, and might reasonably hâve been remedied, or made less dan- 
gerous. The négligence charged is a failure properly to light the 
premises, to instruct the plaintiff where and how to do his work, 
and to warn him of the dangers incident thereto. 

The right of trial by jury is constitutional, and is not to be denied 
in an action at law where a ïnaterial question ôf fact remains 
in dispute. If there be substantial ground for dpubt, the doubt 
should be resolved in f avor of the right. A caref ul study of the 
évidence in this record has not enabled us to see clearly that the 
peremptory instruction was justified. It is not deemed necessary 
to rehearse the évidence. It leaves room for doubt conceming a 
number of matters of more or less signiflcance. What was the 
hour of the evening when the accident happened, how dark was it, 
what lights above and below the hole were shining, whether the 
hole was visible, whether the plaintiff had préviens knowledge of 
the hole, whether he knew the proper manner of doing the work in 
which he was engaged, and how he happened to fall into the open- 
ing, are ail questions which hâve been discussed, and upon which 
it can hardly be said there is no ground for différence of opinion. 
The plaintiff, in his testimony, gave the following account of the 
accident: 

"After working on the platform, 1 went up to the slasher, on the south siàe, 
near the middle of it. I went to take ont the timber pièce that was lying 
there on the rollers. It was 28 to 30 feet long. I started to push it eut. I 
intended to put it on the south side of the rollers. When I started to push I 
was In front of the rolls^ opposite the east end of the slasher, at the point 
marked 'H' on diagram. Then I started to push the westemmost end north, 
so as to get the other end ofC in a SQutherly direction. I went in hetween 
the roUs, and struck a hole, and stepped into it with my right foot. I swung 
around to get my balance, to catch somethlng, and I caught the saw witYi 
my left hand. I didn't know the hole was there. * » • When I started 
to go in between the rollers I looked ail over the floor. I didn't see any hole. 
If I see it, I wouldn't go in it." 
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The court's view of the case was expressed as follows: 
"I don't think that a verdict could be sustained on this évidence. The 
prime dlfflciilty with the case is that It doesn't show any substantiai noglect 
on the part of the défendant whlch caused thls accident. It Is true that there 
was a hole there, and that the plaintiff, by some Idnd of blundering, got into 
it. The évidence is nniform that there was no necessity for his gettlng into 
That hole, and I don't see that there was any more need to caution him against 
getting into a hole there, four or flve feet square, than there was to caution 
him about getting onto one of those buzz saws in the mill. The danger was 
open and imminent. It could be seen by anybody, whether they had ever 
worked in a mill or not. Nobody else had ever got in the hole. He was a 
young man, and probably green, just from the old country, and wasn't used 
to the mill-, and, if there had been a place that wasn't dlscoverable by com- 
mon observation, it would hâve been the duty of the Company to hâve in- 
structed him, and told him where the hole was. But I think, under ail the 
évidence, that the Company had a right to assume that he would hâve no 
occasion to stumble into that hole, or go there. That is what the évidence ail 
shows,— that there was no need of his going there, and that his going there 
was his own carelessness; that he was.out of the way, and went there in 
handling thls lumber, where there was no necessity of going. There is no 
question under the évidence, and his own évidence, but what It was light 
enough to see the hole to keep out of there. But he was evidently careless, 
and got in there by his own negleet; and I don't think, if a verdict was given . 
hère for the plaintiff, that it could be sustained on the testimony; and It Is 
In as good shape now to try the questions of law as it ever can be." 

It is clear enough that there was no necessity for the plaintiff 
going to the end of the long timber which he was endeavoring to 
remove from the roUers, and that, if he had taken the proper posi- 
tion, he would not hâve come near the hole; but if he had not been 
instructed how to handle the timbers, and did not know or had 
not been warned of the existence of the hole, it cannot be said, as a 
conclusion of law, that his going to the end of the timber was an 
act of carelessness. That he was out of the way in handling the 
timber, and went where there was no necessity to go, would seem 
to be beyond dispute; but whether, on that account, he is charge- 
able with négligence which contributed to his injury, like the ques- 
tion whether the défendant was guilty of négligence which caused 
the injury, was, we think, a question for the jury. 

It is contended, further, that the plaintiff was not a servant of 
the défendant, but was, at the time of the injury, in the employ- 
raent of an independent contractor. The question is not without 
diificulty, both upon the face of the déclaration, by reason of aver- 
ments to which no référence bas been made in the statement of 
the case, and upon the évidence; but the ruling of the circuit court 
was not based, and the évidence is not deemed clear enough to jus- 
tify us in upholding^it, on that ground. The judgment below is 
therefore reversed, with direction to grant a new trial. 

SHOWALTER. Circuit Judge, did not participate in this décision. 
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UNITED STATES V. GLEBSON. 

(Circuit Court, of Appeals, Second Circuit. December 7,! 1898.) 

Vacation op Judgmbnt— Grodnds— Pkrjubed Testimont. 

A court wlU not enterts.ln a suit to vacate or annul a Judgment of a court 
having jurlsdictlon to render it solejy on the ground that it was procured 
by means of the perjured testimony of the party whom it beneflts. U. S. 
V. Throckmorton, 98 iJ. S, 66, followed. 
Wallace, Circuit Judge, dissenting, 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon appeal from a décision of the circuit court, 
Eastern district of New Yorlc, sustainlng the demurrer of défendant to the 
bill of çomplalnt. 78 Fe4. 396. The, suit is brought by the. government, in 
equlty, to procure a decrée vacating thé Icertiflcate of naturalization issued 
to the défendant by the superior court of the city of New York May 24, 1867, 
on the ground that the same was procured through false and fraudulent rep- 
résentations, statements, or déclarations then made by said Gleeson In his 
pétition to the court to induce It to issue sald certificate. The complaint sets 
forth In .détail the sworu statements of Gleeson upon his application, and 
' a,vers that at the time he thus swore "that he had reslded Within the United 
States three years next preceding his arrivai at the âge of twenty-one years, 
and that he had resided in the United States for flve years, including three 
years of his miuority," he well knew that such statements were false and 
untrue. 

Georgp H. Pettit, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. We hâve hère a suit, the object of 
which is to vacate, set aside, and anuul a judgment of a court having 
jurisdictiôn to make such judginent, on the sole ground that défendant 
induced such court to make such judgment by his own false and per- 
jured testimony. It would seem to be within the rule laid down in 
U. S. v. Throckmorton, 98 U. S. 66, viz. that a "court will not set aside 
a judgment because it was founded on a fraudulent instrument or 
perjured évidence, or for any matter which was actually presented and 
considered in the judgment assailed." This case is cited with ap- 
proval in Hilton v. Guyot, 159 U. S. 207, 16 Sup. Ct. 139. It has been 
conteùded that Marshall j. Holmes, 141 U. S. 598, 12 Sup. Ct. 62 (a 
suit arising in Louisiaha, the Code of which state apparently authorizes 
such an action) is so inconsistent with U. S. v. Throckmorton that it 
must be held to hâve overruled the last-mentioned case. Such is the 
conclusion apparently reached by the circuit court of appeals in the 
Seventh circuit in Graver v. Faurot, 22 C. C. A. 156, 76 Fed. 257,— 
a cause which has had an interesting history. See 64 Fed. 241, and 
162 U. S. 435, 16 Sup. Ct. 799. The rule of stare decisis, however, 
leads this court to a différent conclusion. Precisely the same ques- 
tion — as to the effect of Marshall v. Holmes upon U. S. v. Throck- 
morton — was before us in the case of Bailey v. Sundberg, 1 U. S. 
App. 101, 1 C. C. A. 387, 49 Fed. 583. In that cause the libelant, 
who had been defeated in an action in rem against a steamsbip, 
brought a new action in personam against her owners. This court 
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held that the decree in the earlier suit precluded Bailey from a re-exam- 
inatioii of the same questions in the later suit. Subsequently he 
amended his libel, charging that, without négligence or lâches or other 
fault on the part of the libelants, the respondent, by his false évidence 
given in the action in rem, enabled the claimants of the steamship to 
obtain the judgment therein, which judgment was set up as res ad- 
judicata. Exceptions to this amendment were sustained by the dis- 
trict court, and the libel dismissed. Upon appeal to this court the de- 
cree of the district court was alïirmed upon the authority of U. S. v. 
Throckmorton, no opinion being written. The libelant thereupon 
twice appealed to the suprême court for a certiorari, upon briefs which 
presented with very great fullness the apparent conflict betweeu the 
two cases in 98 U. S. and 141 U. S., and 12 Sup. Ct., and urged upon 
the considération of the court that the judges in the Second circuit 
were following the earlier, rather than the later, décision. Both ap- 
pUcations were denied. 145 U. S. 628, 12 Sup. Ct. 239; 154 U. S. 494, 
14 Sup. Ct. 1142. Until the attention of this court is called to some 
décision of the suprême court, other than Holmes v. Marshall, criticis- 
ing or limiting the doctrine of U. S. v. Throckmorton, it would seem 
that the principle of stare deeisis should preclude its entertaining a 
bill which seeks to vacate or annul a judgment solely on the ground 
that such judgment was procured by means of the perjured testimony 
of the party whom it beneflts. The decree of the circuit court is af- 
firmed. 

WALLAOE, Circuit Judge, dissenting. 



UNION CENT. LIFE INS. CO. T. BERLIN. 

(Circuit Court of Appeals, Sixth Circuit. November 28, 1898.) 

No. 597. 

CONTRACT — SeVBRAîTCB — ILLEGAL CONSIDERATrOTT. 

An agreement by an agent of a llfe insurance company to extend a 
premium note of a policy holder on condition that tlie latter would pay a 
Personal Indebtedness to the agent is indivisible, the condition exacted 
being the sole considération for the agreement to extend; and. where such 
condition was not performed, the fact that it was one the agent had no 
right to impose, and was illégal, does not render the agreement to extend 
obligatory or effective to continue the policy in force contrary to its terms, 
af ter default in the payment of the note. 

In Error to the «rcuit Court of the United States for the Western 
District of Tennessee. 

This suit was upon a policy of life insurance issued by appellant on the 
life of Charles L. Berlin, of MeHiphis, Tenn., pavable to his wife, the ap- 
pellee. The trial resulted in a judgment against appellant, and to review that 
judgment this writ of error is prosecuted. The policy was dated February 
11, 1895, and the annual premium was $129.75. As a substitute for cash 
payment of the first year's premium, four notes were executed by the assured 
Berlin, payable to appellant. The flrst note was due May 15, 1895, and the sec- 
ond July 15, 1895. One of the conditions of the policy was as foUows: "The 
failure to pay, if living, any of the flrst three annual premiums, or the tailure 
to pay any notes, or interest upon notes, given to the company for any pre- 
mium, on or before the days upon which they become due, shall avoid and null- 
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if y this pallcy wlthout action on the part of the company or notice to the Insur- 
ed or benefleiary; anfl ail payments made upon this policy shall be deemed 
earned as premlums during its currency. Any and ail notes, with thelr condi- 
tions, ■whicli may be given for premiums or loans upon the security of tbis poli- 
cy, are hereby made a part of this contract of Insurance." The notes contained 
the followlng provision: "Said policy, Includlng ail conditions therein for 
surrender, or contlnuance as a paid-up term policy, shall, wlthout notice to 
any party or parties interested therein, bé null and void on the failure to pay 
this note at maturity, wlth Interest at 6 per cent, par annum, payable an- 
nually. In case this note is not paid at maturity, the f uU amount of premium 
shall be considered earned as premium during its currency, and the note 
payable wlthout tevivlng the policy or any of its provisions." Recovery in 
the court betow was resisted upon the gronnd that the policy became for- 
feited by the nonpayment of the second note, falling due July 15, 1895. 
Berlin died on the 29th of July, 1895. C. E. Tucker was the gênerai agent 
of appellant at Memphls, and J. B. Marmon was a solicitor and colleetor em- 
ployed by Mr. Tuclcer. Màrnion was a Personal frlend of Berlin, and induced 
him to apply for and take the policy of Insurance sued on. When the note 
representing the flrst installment of the annual premium became due, Febru- 
ary 15, 1895, Berlin was unable to meet it, and Marmon agreed with him to 
take care of or pay the note for him, and the amount of the note was charged 
to Marmon against the sum then due him for work, and was paid, as between 
Berlin and the company, and this became a debt due from Berlin to Marmon 
personally. On the 6th of July, before the maturity of the second note, and 
on the 15th, Marmon called on Berlin, and agreed with him to renew the 
second note, provided Berlin would pay him one-half of the flrst note, which 
had been assumed and paid by Marmon; it being understood, as Marmon says, 
that Berlin would hâve to be in good health, or f urnish a health certifieate 
indorsed by one of the company's médical examiners. Berlin was, at the time 
of this interview, sick, though his illness was not thought to be serious. 
Berlin was to be at his office the day following the 6th, at which time he ex- 
pected to pay Marmon the amount required in order to secure a renewal of 
the second note, and it appears that he had procured the money necessary to 
make that payment, and came to the office the next day, but remained only a 
short time, returning home before Marmon saw him. Marmon says he im- 
pressed Berlin with , the importance of paying the amount required in order 
to renew the second note. After falling to see Berlin on the 7th of July ac- 
cording to appointment, Marmon says he inquired about Berlin from time 
to time, and, being Informed ttiat he was getting along very well, he did noc 
care to be too exacting, and let the- matter stand, expecting to see Berlin every 
day, until the day of Berlin's death, on the 29th. On the 29th of July, Heckle, 
Berlin's brothefrin-law, havlng ascertained that the second note had not been 
paid, called to see Mr. Tucker, the gênerai agent, and, flndlng him absent from 
the city, tendered the amount of the second note to Marmon, which Marmon 
declined to receive. This was about 11 o'clock, and about seven hours before 
the death of Berlin therea,f ter, On the same day, 

The questions made in the court below were the same as those now dis- 
cussed at bar in this conrt, and are: First, as to the eflect of the verbal 
agreement made between Marmon and Berlin, July Cth, for a renewal of the 
second note; second, whether Marmon had authority to make a contract for 
the renewal Of the second note; third, whether or not Malrmon, as agent of the 
company, by the agreement for renewal, may hâve misled Berlin by induclng 
him to think that the particular time of payment was not material, on account 
of which the company would be estoppeîtp rely upon the failure to meet 
the second noté as a grouud of forfeiturê Tif the policy. In his instructions 
to the jury the learned judge treated the questions of contract for renewal 
and the efifect of su'ch contract'^as questions of law, to be determined by the 
court, and suljmitted to the Jury the question of authority of the agent to 
contract for renewal and the (jtiestion of estoppel. 

E. Watkins, f or plaintiff' in errer. 

Wm. M. Randolph, George Randolpli, and Samuel Hollowaj, for de- 
fendant in erroj. 
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Before TAFT and LUETON, Circuit Judges, and CLARK, Dis- 
trict Judge. 

CLAE.K, District Judge, after making the foregoing statenaent, de- 
livered the opinion of the court. 

In the court below and hère counsel for plaintiff in errer and 
défendant in error conceded, and indeed hâve argued, that so much of 
the verbal agreement between Marmon and Berlin for the renewal of 
the second note as required the payment of one-half of the amouut due 
to Marmon personally is contrary to law and invalid, as tending to 
subserve the personal interests of the agent while acting on behalf of 
his principal, and as tending to place the agent in a position of an- 
tagonism to the best interests of the principal. The law, on grounds 
of public policy, demanda the utmost loyalty from agent to principal 
at ail times, and does not permit the agent, by reason of his personal 
interests or otherwise, to assume an attitude in conflict with the very 
best interests of his principl. "The policy of the rule," says Chan- 
cellor Kent, "is to shut the door against temptation, and which, in 
the cases in which such a relationship exists, is deemed to be of itself 
sufflcient to create the disqualification. This principle, like most 
others, may be subject to some qualification in its application to par- 
ticular cases; but, as a gênerai rule, it appears to be well settled in 
the English and in our American jurisprudence." ■ 4 Kent, Comm. 
(12th Ed.) p. 438, and cases in note. 

The principle will also be found stated and applied in cases like 
Michoud V. Girod, 4 How. 554; Hoiïman v. Insurance Co., 92 U. S. 
161; Park Hôtel Co. v. Fourth Nat. Bank, 30 C. C. A. 409, 8G Fed. 
742; City of Findlay v, Pertz, 31 U. S. App. 340, 13 C. C. A. 559, 66 
Fed. 427. Counsel, however, while agreeing that the provision of 
the verbal contract requiring a cash payment to Marmon was invalid, 
entertain very diiïerent views as to the effect of the admitted illegality 
of this provision of the contract. For plaintiiî in error it is insisted 
that the contract as a whole is illégal, while for the appellee the con- 
tention is that the invalid stipulation is to*be eliminated from the 
contract, leaving the remainder of the agreement valid and in itself 
a complète contract of renewal, although it was contemplated that 
the cash payment was to be made and a renewal note formally exe- 
cuted. 

In this state of the case, we proceed to détermine the question thus 
raised, treating the particular condition requiring a money payment to 
Marmon as invalid, as has been done throughout the case, bo'th in the 
court below and in this court. In the charge to the jury the court 
said: 

"I am of the opinion, tlierefore, and cliarge the law to be, that if Marmon 
had the authority to malse the agreement, the mère failure to sign and exé- 
cute the renewal note dld not forfeit this policy, but on and after the 15th 
of July the contract between the Insurance company and the policy holder 
stood preclsely as if Berlin had executed and delivered a renewal note ac- 
cording to the terras of the agreement to renew,— that is to say, a new note 
for the same time, and bearing the same Interest, and the same stipulations 
as to forfeitures and payment of interest, and the payment of the note out 
of the proceeds of the policy, as are coutalned in the old note; and, for a more 
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» 

practical understandlng o£ the matter, I am wllling to say that the company 
held the old note extended by the agreement to renew for the same length of 
tlme, according to Its stipulations. In other words, the note of July 15th 
was renewed in fact and extended for the same time the old note bore." 

That part of the instruction immediately following this paragraph, 
to whicfi exception was taken and on which error is assigned, was in 
this language: 

"And I am further of the opinion, and charge the law to be, that the con- 
dition précèdent attached by Marmon to his agreement to renew, that Berlin 
shouldipay a part of the debt he owed him for advances made in his behalf, 
was a vold condition so far as relates to the agreement of renewal, had noth- 
ing to do with the Insurance compâny, was not binding on it one way or the 
other, and Marmon had no rlght to enforce the condition by refusing to renew 
the note for noncompliance with it. He had no right to use the stipulations 
of forfeiture contained in the pollcy as security for his private debt, and 
therefore we may lay that condition entlrely ont of the considération of this 
case as Immaterial. 

"If the court Is correct In thèse rulings, we hâve the condition existiug that 
on the 15th of July, when the second premium note fell due, it was in fact 
renewed by the agreement between Mannon and Berlin for a new term, as 
to time of the same length as the old note, and the day of payment and for- 
feiture was extended accordingly." 

In this instruction there was error. It is obvions that the resuit 
of this Tiew would be not to give effect to the contract as actually 
made and understood by the parties, but to make for them a new and 
différent contract, not contemplated by either party. It is hardly 
necessary to say that a court cannot make a new contract for parties, 
nor can it destroy the substance of the one which they hâve actually 
made, and at the same time préserve the contract obligation. The 
courts are withont power to absolve men f rom their légal engagements 
or to make contracta for them. The condition requiring a money 
payment to Marmon was the sole considération for the agreement to 
renew, and was a material, essential term of such agreement as made, 
and was indivisible. The promise to renew and the condition requir- 
ing payment of the money as the considération were clearly provisions 
that were interdependeât, the one being the considération for the 
other. The test is, did a failure to perform on Berlin's part "go to 
the root of the whole and substantial considération for the other 
party's promise" ? The transaction is not one where a good part of 
the considération can be separated from that which is bad, and the 
considération is neither severable nor apportionable. The contract, 
being entire, can be enforced only in its entirety, and the failure to 
perform a material part is a complète discharge of the other party 
from his obligation to perform. Dennehy v, McNulta, 30 G. 0. A. 
422, 86 Fed. 828, and cases cited; Cockley v. Brucker, 54 Ohio St. 214, 
44 N. E. 590, and cases cited; Jones v. U. S., 96 U. S. 24; 2 Kent, 
Comm. (12th Ed.) p. *466; 7 Am. & Eng. Enc. Law (2d Ed.) 95. 

It will be observed that, in the resuit at which the circuit court ar- 
rived, the contract to renew the secdnd note was, in eflect, declared 
divisible, tiie entire considération on which it rested put aside as illégal 
and void, and the verbal executory agreement declared obligatory, re- 
gardless of the illégal considération, and also équivalent to a formally 
executed renewal of the note. The errOr in the instruction referred 
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to requires a reversai of the judgment, and we express no opinion upon 
the other questions discussed, as the évidence on a new trial may be 
différent. For the error indicated the judgment is reversed and the 
case remanded, with a direction to set aside the verdict and award a 
new trial. 



SMITH V. PITTSBURGH & W. RY. CO. 

(Circuit Court, N. D. Ohio, E. D. November 5, 1898.) 

No. 5,115. 

1. Damages— Personal Injury to Child — Impairment dp Prospects of Mar- 

RIA6E. 

Where a Personal injury to a llttle girl Is such as to seriously Impair 
her prospects of marriage when slie reaches a marriageable âge, such 
faet may properly be considered by the jury as an élément of damages 
resulting from the injury. 

8. Same—Pleadtkg— Spécial Damages. 

While the loss of a particular prospect of marriage by a woman must 
be specially pleaded to éntitle it to be considered as an élément of dam- 
ages, the loss of a gênerai prospect of marriage, in the case of a child, 
by reason of an injury whlch disflgures her, is a natural, and not a 
spécial, conséquence of the injury, and may be, and in fact can only be, 
taken into considération as an élément of gênerai damages, and a spécial 
allégation with regard to it is not required. 

3. Setting Aside Verdict — Excessive Damages — Province of Court and 

Jury. 

A verdict should not be set aside simply beeause it is excessive in the 
mind of the court, but only when the excess is shocking to a sound judg- 
ment and a sensé of fairness to the défendant. Where there is any 
margin for a reasonable difCerenee of opinion in the matter, the view of 
the court .should yield to the verdict of the jury, rather than the contrary. 

4. Railroads— Injury to Pbrson on Trace— Trespassers — Presumption as 

TO RiGHTS IN Street. 

Where a railroad occupies a Street with its tracks, the ordinary pre- 
sumption is .that of a joint use by the public and the railroad company; 
and although the municipal authorities may, under the statute, hâve power 
to grant the exclusive right to the use of the street to tlie railroad Com- 
pany, in the absence of proof of such grant, or of the exclusive use of the 
Street by the company for such a length of time as to give It the right by 
prescription, a person injured upon the track in the street cannot be re- 
garded as a trespasser. 

5. Sa>ie— Permitting Public to Use Track— Measurb dp Care Rbquired. 

Bven where the track of a railroad is on its private property, if it per- 
mits the public, including children, to habitually cross its track at a givea 
point wilîiout objection, it is bound, In the opération of its trains, to ex- 
ercise care with due regard to such probable use, and to the probable 
danger to persons so using the crosslng. 

6. Same— Contributory Neglikencb of Child. 

While it is the duty of children to exercise ordinary care to avoid injury, 
ordinary care for them is that degree of care which children of the same 
âge, of ordinary care and prudence, are accustomed to exercise under sim- 
ilar circumstances. 

7. Samb— Négligent Handlino dp Cars— Injury to Children. 

To permit a loaded railroad car to run down a grade alone on a track 
laid in a street, without the exercise of any care or attention to see that 
no children are in danger therefrom, constitutes négligence which renders 
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the railroad company liable for the injury of a ohild too young to take care 
of Itself, whlch was on the track without the fault or négligence of Its 
parents. 

On Motion for New Trial. 

E. B. Léonard, for plaintiff. 
Jones & Andersen, for défendant. 

HAMMOND, J. With relnctance, I hâve concluded to overrule 
the motion for a new trial. That reluctance grows ont of the size 
of the verdict, and not at ail ont of any suggested errors of the court 
in the instructions to the jury, which were as favorable to the de- 
fendant as could be reasonably expected, ùnder the proof in the case. 

If the plaintiff had been of mature years when the injury occurred, 
the court might suggest a remittitur^ if she chose to accept it, as 
was done in Wood v. Railroad Ce, 88 Fed. 44, and very much for the 
same reason. But there the brakeman, although without négligence 
in his own conduct, was consciously engaged in a hazardous employ- 
ment, and voluntarily occupied a d^ngerous place. He knew that 
railroad operatives were often négligent in doing their work, however 
prudent he might himself be. The Child did not. She did not recog- 
nize that loaded cars might be turned loOse in public streets to crash 
across the pathway she was foUowing. Therefore, might not the 
jury be sorpewhat justifled by that circumstance? Or, at least, may 
not the court be excused, in the absence of any délicate scales for 
measuring such damages by thé jury, in allowing the larger amount 
to stand in the one case and not the dther? 

However this may be, there are other reasons which overcome the 
reluctance to sustain so large a verdict, and mainly because of the 
fact that the plaintiff hère is a girl. It was the almost fatal injury to 
her prospects of marriage, the chief reliance of woman for advance- 
ment in the monetary value of their lives, that influenced the jury^ no 
doubt. The reasoning qf the brakeman's case does not apply, there- 
fore, in its premises of fact, to that of a girl similarly injured. 

lû Grrotenkemper v. Harris, 25 Ohio St. 510, 514, the suprême court 
of Ohio, approving the doctrine of Eailroad Co. v. Barron, 5 Wall. 
90, and applying it to the case of the death of a child by the wrongful 
act of the défendant, in a suit by its next of kin, under the statute 
of Ohio, uses this langûage: 

"The deceasëd àt the tiiûe of hls deatii was à mère Infant, and it eould not 
properly be said that hls life was of any présent pecuniary value to any one; 
and the only basis upon whlci damages for pecuniary injUry to his next of 
kin, by reason of his death, could be predicàted and allowed, was the one 
given by the court. If death had not ensued from the injury complained of, 
therè can be no doubt that the party injure^, although an infant, could, by 
hls next friend, hâve maintained an action against the wrongdoers, and hâve 
recovered damages commensurate with the injury sustained." 

Turning to the action of the trial court, we flnd that what was 
thus approved in that case was an "allowance of damages other than 
such as would immediately and directly foUow from the wrongful act 
of the défendant," and might include, though more difflcult of appli- 
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cation in case of a mère child, such pecuniary beneflts as the next 
of kin "would probably hâve derived from him in the future." And 
the jury had been told, in substance, that they must talie ail the facts 
and circumstances into considération, and assess such damages as 
the next of kin had sufEered in view of the future prospects, as they 
appeared from the then existing circumstances and the ordinary de- 
velopment of such a child. There is not a statute governing this 
case, but the rules of the common law for measuring the damages 
were substantially the same where there was no death and the in- 
jured party is suing in his own behalf, and the suprême court of Ohio 
rc<;ognizes this in the case cited. And, on this rule, I am unable to 
see why a giri flve years old may not ask the jury to consider what 
effect the -njury of disflgurement will probably hâve on the prospects 
of her marriage when she reaches the âge of womanhood, and how 
far the money value of her whole life may be blasted by that circum- 
stance. It is not spéculative because it is difficult to estimate, nor 
in any other sensé than almost every élément of damages is spécu- 
lative where the ascertainment dépends on what the jury, or other 
trior of the fact, "shall deem fair and just," and where, being "uncer- 
tain and indefinite," the damages are not capable of adjustment 
"with précision and accuracy," as was stated in the Ohio case. The 
estimate must be entire, once for ail, and hence we cannot wait to 
see how the unknown adversities or contingencies of the future may 
affect the question; as if, by some other calamity, those prospects, 
which we presently estimate, should turn ont to hâve had no existence 
at ail ; as if the girl should die bef ore she reaches womanhood ; or, hav- 
ing reached it, should find a profitable marriage notwithstanding the 
disflgurement. 

In the case of Ernestiue Koch, injured on shipboard, a servant girl, 
who, among other injuries, received a wotmd in the forehead, from 
which a permanent scar resulted that "somewhat disflgured" her, 
Judge Deady allowed, as one item, ^500 for the scar, concerning which 
he uses this language: 

"It may be that the sum of $500 is an insuffleient compensation for such a 
blemish upon the Personal appearance of the libelant But it does not appear 
that the scar will affect her Personal appearance, so as to ma1«e her présence 
offensive or painf ul to others," etc. 

And then he says this: 

"Still the scar will be a permanent disflgurement of her person, for which 
she is entitled to some compensation. Karr v. Parks, 44 Cal. 49. In this 
country, at least, it is still open to every woman, however poor or humble, to 
obtain 8 seeure and independent position In the community by marriage. 
In that maiter, which Is sald to be the chief end of her existence, Personal 
appearance— comelinessr—is a consideratioa of comparative Importance in the 
case of every daughter of Eve." The Oriflamme, 3 Sawy. 397, Fed. Cas. No. 
10,572; 3 Suth. Dam. 268; 1 Suth. Dam. 765. 

There are other familiar instances where loss of marriage prospects 
are éléments of damage, as in séduction, breach of promise (for the 
particular loss by that breach of contract), slander or libel (under some 
circumstances), and sometimes of false représentations amounting to 
a distinct and actionable injury. Cooley, Torts, 277; 3 Suth, Dam. 

90F.-50 
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323., An injury to,the person of a woman affecting her prospects 
of marriage shiould ibe as actionàblë as one to her character. 

The petitidû i^ this case does not specially plead any loss of mar- 
riage prospects, but in a case like this it is difflcult to see why there 
should fce àny ëpecial plea. It is said by Mr. Sutherland that spé- 
cial damages are required to be stated in the déclaration, and that an 
unmarried woman cannot secure damages on account of her prospects 
of iparriage being lessened by the personal injury for which she sues, 
unless such spécial dafliage be alleged; for which he cites Hunter v. 
Stewàrt, 47 Me. 419; 1 Suth. Dam. 763, 765; 3 Suth. Dam. 268, and 
note. Not having an opportunity of examining that case to see the 
âge of the woman, its bearing is not fully understood. But pre- 
sumably it was a woman, and nôt a child of âve years of âge, as to 
which it could hardly be said that she could truthfully set up any 
spécial plea or averment as to a loss of marriage; and, therefore, pre- 
sumably the case, and ail like it, would fall within the gênerai rule 
of pleading that damages not following directly as a conséquence of 
the pàrticular circumstances must be specially pleaded. The loss of 
a particiilar prospect of marriage must be specially pleaded, no doubt, 
but why should the loss of the gênerai prospect belonging to a child 
whose injury so disflgures her as to make marriage almost impossi- 
ble? If would seem rather to fall within the mie of the Ohio case 
above cited, as applicable to a girl's prospects in the future, although 
a mère infant now; and, generally, within the doctrine that such a 
loss is a natural conséquence of the injury, and not a spécial consé- 
quence, very much like the loss to growing crops, which may be com- 
pensated in damages. Suth. Dam. 158, 187, 193-198. 

It would be agreed by ail that the injury to this plaintiff does seri- 
ously inipair her prospects of marriage when she reaches the mar- 
riageable âge, and I had no hésitation in holding that sùch impairment 
is an élément of damage for the considération of the jury. It is not 
more likely to undûly influence à jury, nor is it more difflcult of esti- 
mation, than any other élément of damages confessedly within their 
considération when a mère child is injured, nor at ail unlike most 
of the éléments of calculation Or estimation in ail cases of personal 
injury. It ail dépends on the fair judgment of the jury, and is 
especially subject to the scrutiny of the court and its power to con- 
trol excessive verdicts, as was said by Cresswell, J., in Smith v. Wood- 
fine, 1 C. B. (N. S.) 660, in a somewhat analogous estimation of dam- 
ages without the aid of a précise rule. 3 Suth. Dam. 323, and note; 
Id. 289; 1 Suth. Dam. 810. 

Mr. Justice Story, in the leading fédéral case on the duty and 
power of the court to control the verdict by compelling a remittitur 
of excessive damages, under the penalty of a new trial, describes the 
perplexity ôf every judge called upon to exercise the power in lan- 
guage that will guide and comfort him quite as well as any enuncia- 
tion OU; ;the subject. He says: 

"As to tlîe question of successive damages, I agrée that the court may grant 
a new trial for excessive damages. So far as the contrary doctrine may be 
supposed to be maintained by Dubëriey v. Gunning, 4 Term R. 651, it has been 
qualified or overturned in Chambers v. Caulfield, 6 East, 244, and Hewlett 
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V. Cruchley, 5 Taunt. 277. It is indeed an exercise of discrétion full of 
delicacy and difHeulty. But if it should clearly appear that the jury hâve 
committed a gross error, or hâve acted upon improper motives, or hâve given 
damages excessive in relation to the person or the injury, it is as much the 
duty of the court to interfère, to prevent the v^rong, as in any other case. 
In the présent case there were many aggravating eircumstances, and certainly 
the défendant had no cause of action. It appeared to me at the trial to be 
a strong case for damages. At the same time, I should hâve been better 
satisfied If the damages had been more moderate. ^ I hâve the greatest hési- 
tation in interfering with the verdict, and in doing so I believe that I go to 
the very limits of the law," etc. Blunt v. Little, 3 Mason, 102, Fed. Cas. No. 
1,578. 

This has often been approved by other courts, and by the suprême 
court of the United States. Railroad Ce. v. Herbert, 116 U. S. 642, 
647, 6 Sup. et. 590; Cattle Co. v. Mann, 130 U. S. 69, 9 Sup. Ct. 458, 
where Mr. Justice Harlan carefully réfutes the contention that the 
exercise of the power is unconstitutional, and points out the distinc- 
tion between remitting in a case where excess is the only inflrmity 
of the verdict, and granting a new trial where the excess indicates 
that the jury hâve been guilty of the misconduct of partiality, or 
indifférence to the évidence, or to the case of the défendant, so that 
their verdict is tainted with the suspicion that they may hâve alto- 
gether ill-considered it, or negligently and imperfectly discliarged 
their duty, not only as to the amount of damages, but in other re- 
spects. And Mr. Justice Gray, in Kennon v. Gilmer, 131 U. S. 22, 
9 Sup. Ct. 696, déclares another limitation on the power when it is 
held that the court cannot arbitrarily fix a sum and enter a verdict 
for it, but must leave a free choice to the plaintiff of remitting or tak- 
ing a new trial. So, the excess of a verdict may sometimes be re- 
mitted in the appellate court Eailroad Co. v. Harmon's Adm'r, 147 
U. S. 571, 13 Sup. a. 557. 

Guided by thèse cases, I hâve concluded to let the verdict stand, 
notwithstanding my own dissatisfaction with its amount. Other- 
wise it is ail it should be. There can scarcely be a more flagrant 
act of négligence than that of running a loaded car, without proper 
control, down a steep grade, in the street of a town, and apparently 
without the least concern for any injury it may do to persons in 
the Street, or who may be in the street, for ail the operatives know. 
The movement should hâve been safeguarded in some way; at least 
by some preliminary observation of the track before the car is turned 
loose, made then and there, to see that no one is in the way. This 
little girl happened to be passing, or lingering, it may be, with child- 
like play, in the place of danger; and the operatives, unconsciously, 
no doubt, but none the less negligently, without any outlooking what- 
ever, abandoned the car, of which they had lost control, and it drove 
another car over the child, crushing her leg so that she has lost it. 
Now I do not for one moment, in sustaining this verdict, harbor 
the idea of punishing the company for this négligence of its serv- 
ants, reprehensible as it was, but the statement is made to show how 
utterly the verdict is bare of any other possible inflrmity than that 
of whatever excess there may be in it. The jury was told that it 
was not a case for punitive damages, and cautioned against resent- 
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ment at the carelessness; also the question of the cLild's own discré- 
tion and négligence was submitted to the jury, it being admitted of 
record that tlte mother was net négligent in allowing it to be on the 
Street; and the question of the négligence of the train hands was 
submitted to the jury. 

The défense most relied on was that the child was a trespasser, of 
which something will be said hereafter; which being ruled against 
the défendant company, the jury had no other issues than those above 
indicated, and decided them ail properly, except that they gave a 
larger compensation than the court would hâve given if trying that 
fact. To illustrate my action hère, I may properly suggest that, in 
my view of the facts concerning the child and her injury, about 
$7,000 would hâve been a reasonable compensation. But can the 
court say that the allowance of |10,000 was errer of judgment "in 
relation to the person or injury" on the part of the jury? In a cer- 
tain sensé, I feel that this question might be answered in the affirm- 
ative; and yet, in the sensé that the court must respect the verdict 
of the jury, in fact as well as in prêteuse or theory, and must not 
interfère to substitute its own judgment for that of the jurors, — 
thereby violating a constitutional privilège to hâve the fair verdict 
of a jury, and not the fair estimate of the court, — I say, in that sensé, 
I am constrained to answer the question in the négative. A crippled 
woman ia in a worse condition than a crippled man. To say nothing 
of the immense loss to her in the matter of personal attractiveness in 
respect of her chances of marriage, always her main reliance for 
a support in life, the inflrmity lessens her feebler powers of meeting 
the demanda upon physical exertion below the degree of impairment 
resulting to a man. The eiïect on her spirits and courage is more 
depressing, she feels the loss more than a man, and shrinks from 
the exhibition of her inflrmity that is necessary to overcome its 
hindrances. Tlien there are the ordinary éléments of physical and 
mental suffering, now and forever during her life, so far as mental 
spffering goes, to be reckoned by the jury. No doubt they felt that 
the child should be liberally compensated, and I am unwilling to 
disturb their verdict, simply because I believe it is their honest ver- 
dict, not so far wrong in amount as to demonstrate miScalculation or 
idle estimate, and certainly not passion or préjudice. I should not 
feel, as Mr. Justice Story did, that I was safely within the limita of 
the law, if I imposed the penalty of a new trial on the plaintiiî by 
asking a remittitur. 

I havé extended this opinion in order to explain, as best I may, 
the considérations that hâve controlled that discrétion imposed by 
law upon the court in dealing with a verdict that does seem excessive, 
and yet which I cannot conscientiously, and commendably to my own 
intelligence, disturb. A verdict should not be set aside simply be- 
cause it is excessive, in the mind of the court, but only when the 
excess is shocking to a sound judgment and a sensé of fairness to 
the défendant. Where there is any margin for a reasonable différence 
of opinion in the matter, the view of the court should yield to the 
verdict of the jury, rather than the contrary. 

The next most important ground for a new trial is the contention, 
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made vigorously at the trial as now, that thé plaintilï was a tres- 
passer. There is, in my judgment, not the slightest foundation for 
this position. It dépends wholly upon a bare assumption of an ex- 
clusive right to the street on which the tracks were laid. There is 
not a particle of proof of it. If that exclusive right exists, it could 
be readily proved. What does it matter that the city has power, un- 
der the statutes of Ohio, to grant an exclusive right to a railroad 
Company to use the street, if the grant has not been made? If it has 
been made, there should be an ordinance, a contract, or some other 
muniment of the fact; or, if there be some other sufficient grant, 
no matter what or how, we should hâve been furnished with the 
proof of it. We are asked to treat the child as estray upon the 
company's private grounds, where there was no obligation to look 
out for her, unless her présence and danger were known at the time, 
upon not a whisper of proof from any witness, nor the production 
of any document. Why? Upon a suggestion in argument that, in 
the absence of ail proof, the presumption is that of a grant of an 
exclusive right to the use of the street. The court charged the jury 
that the ordinary presumption is that of a joint use by the public 
and the company until there should be proof of some kind to the con- 
trary, — either of a grant of some larger use, or, possibly, proof of a 
long-continued exclusive use, by prescription, as it were, or otherwise. 
I adhère to this. If such exclusive use existed as a fact, or if there 
were a subsisting right to it, it would not hâve been left to any pre- 
Bumptions, even where possibly they might operate, but the best 
proof, the grant itself, would be forthcoming, or else proof aliunde 
of the facts necessary to establish it. The circumstances hère do 
not indicate any necessity for presumptions or a reliance upon them, 
and the contention seems altogether gratuitous. 

But, more than this, if the right of use were exclusive, there was 
proof in this case that the public had been allowed to pass over 
and along the street, or private right of way, if you please, con- 
stantly, and without the least restraint, as if it were still a street 
and a joint use existed. In the case of Harriman v. Eailroad Co., 45 
Ohio St. 11, 12 K E; 451, it was held that: 

"Even where the structures of the railroad company were on its private 
property, and It for a long time permits the public, including children, to 
travel and pass habitually over its road at a given point without objection 
or hindrance, it should, in the opération of Its trains and management of the 
road, so long as it acquiesces in such use, be held to antlcipate a continuance 
thereof; and it is bound to exercise care accordingly, having due regard 
to such probable use, and proportioned to the probable danger to persons 
using its road." 

The verdict of the jury is conclusive on the question of the child's 
own want of contributory négligence, and it is well supported by 
the facts as applicable to a child so young as five years. The de- 
fendant disclaimed on the record any blâme of the parents. Eailroad 
Co. v. Stout, 17 Wall. 657, 660. There remained, then, only the 
question whether the child was of discreet judgment, and able to 
take care of itself, under the circumstances, and whether it was 
chargeable with négligence under the circumstances, including that 
of its tender years. Thèse were issues properly submitted to the 
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jury, in my judgment, and the cases supporting the instructions 
given on the subject were cited in the charge itself, and largely quoted 
to the jury. Kailroad Co. v. Stout, 17 Wall. 657; Eailroad Co. v. 
McDonald, 152 U. S. 262, 278, 14 Sup. Ct. 619; Eolling-Mill Co. v. 
Corrigan, 46 Ohio St. 283, 291, 20 N. E. 466; Harriman v. Railroad 
Co., 45 Ohio St. 11, 12 N. E. 451. 

The suprême court of Ohio and that of the United States are in 
accord on the subject of the négligence of children, whatever con- 
flict there may be elsewhére; and the Sound rule was quoted from 
that of Ohio, as f ollows : 

"In thé application of the doctrine of contrlbutory négligence to children, 
* * * thelr conduct should not be judged by the same rule which governs 
that oî adultB; and, while It is thelr duty to exercise ordinary care to avoid 
injuries of which ihey complain, ordinary care for them is that degree of care 
which children of the same âge, of ordinary care and prudence, are a'C- 
customed tb exercise Under similar circumstances." Eolling-Mill Co. v. Cor- 
rigan, supra. 

The plaintiff was at that time flve years old. Her mother had 
admonished her from straying away from home and going across 
the railroad track, and had punished her for it. On this occasion 
she had gone out alone, but unknown to the mother, and inf eren- 
tially, possibly, she stopped to play at a sand pile close to the track, 
though the proof of her movements is very meager. The -whole mat- 
ter was left to the jury, and they flnd she was not négligent, accord- 
ing to her âge, and not appréciative of her danger because of her âge. 

There was not in the proof a suggestion that the operatives knew 
of her présence, or had any ground of suspecting it, further than the 
fact that the people thereabouts, including children, constantly used 
the pathway across the street and the railroad tracks in going to 
and fro. The court charged the jury that they did not, under the 
circumstances, owe any particular duty to this particular child on 
this particular occasion, but that they owed a gênerai duty to ail the 
children of the public that might be found using, straying upon, 
loitering, or playing in the streets; but that it was only such care 
as should be taken by ordinarily prudent and careful men, under like 
circumstances, for the purpose of their reasonable protection; and 
the test of ordinary care, as proven by that which ordinary usage 
in the business demanda, was given from Titus v. Railroad Co., 136 
Pa. St. 618, 626, 20 Atl. 517. This instruction was applied to the 
facts, and tiie jury were told that when loaded cars were left to run 
on the street alone, before the movement began or became dangerous, 
some attention should be had to seeing that children were not in the 
way or in danger. There was absolutely no attention in this case, 
but the maneurer of sending the car down the grade was undertak^p 
in the apparent reliance that every one in the way or in danger would 
get out and prudently take care of themselves. This ordinarily may 
be a safe reliance as to adults and older children, but not as to those 
too young to take care of themselves; and while such very young 
children, perhaps, are not often astray^ sometimes they are, andif the 
parents are not négligent, and they are not of discreet mind them- 
selves, the risk of injury is wholly with the railroad operatives who 
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are using the streets to handle their cars. Possibly railroad oper- 
atives never think of this liability to stray children, too young to 
keep eut of the way, but nevertheless it exists; and the ever-present 
défense or reliance upon contributory négligence must fail them, 
if the jury flnd that the child is too young to be accountable for any 
négligence there may be about its being in dangerous places. This 
liability is not conflned, as counsel suggest, to cases where the Com- 
pany does not guard sufBciently places of danger, like a turntable, 
enticing to children as a plaything and playplace, but is of universal 
application, and applies, according to circumstances, of course, to 
the protection of children from the culpable négligence of others. It 
must be so, or children who cannot take care of themselves, because 
they are unconscious of danger, would be the victims of négligence, 
without right or hope of redress. Their lives would be unprotected, 
wholly, if this were not so. I am satisfled with the charge of the 
court on that subject as altogether sound. Not being a trespasser, 
the plaintifl was entitled to that protection which is above indicated. 
Motion overruled 



DAVIS V. DAVIS. 

(Circuit Court, D. Massachusetts. December 8, 1898.) 

1. DarosiTioNs— SuBPCENA Duces Tecum. 

A subpœna duces tecum may properly be issued against a déponent whose 
testimony is talien under Rev. St. § 863. 

3. SaME — FEDERAI. StATUTE— FOWEB TO TAKE OtITSTDE OF DISTRICT. 

Under Rev. St. § 863, a witness may be required to appear and submit 
to an examination outside the district in which the suit is pending. 
8. Attornet and Client — Attobnbt's Lien on Papebs op Client— Sobpcbna 
Duces Tecum. 

An attorney, having a lien on papers of a former client In his possession 
for unpaid fées, cannot be compelled to produce such papers by a subpœna 
duces tecum issued on behalf of the client. 

4. Same— Procebdings for Contempt. 

A court vtlll not ordinarily détermine the validity of an attorney's lien, 
unless by consent, in summary proceedings for contempt against the at- 
torney for refusing to produce papers of the client in his possession In 
obédience to a subpœna duces tecum. 

In re Pétition for Subpœna Duces Tecum to Eobert M. Morse. 

Richard W. Haie, for petitioner. 

Hosea M. Knowlton, for E. M. Morse, witness. 

LOWELL, District Judge. The plaintiff brought a suit at law in 
the circuit court of the United States for the district of Montana. 
Desiring to examine Mr. Morse, a résident of this district, and to pro- 
cure the introduction in évidence of certain papers in Mr. Morse's pos- 
session, he obtained a writ of subpœna duces tecum addressed to Mr. 
Morse, commanding him to appear before Mr. Flske, a notary public, 
in Boston. Mr. Morse appeared duly before the notary, and deposed, 
but declined to produce the papers called for; which papers, it is ad- 
mitted, were compétent évidence in the suit pending in Montana. 
This is a proceeding against Mr. Morse for contempt. 



7 92 90 FEDERAL REPORTER. 

The wîtness contended, first, that no subpœna duCes tecum could 
properly isSûé against a déponent under the provisions of section 863 
of the Kévised Statutes, but that, if it be desired to obtain a sub- 
pœna duces tetûm to a déponent, the applicant therefor must talce 
out a dedimus potestatem under section 866. The contrary has been 
ruled in an elaboraîe opinion by Judge Choate in the circuit court for 
the Southern district of New York (U. S. v, Tilden, Fed. Cas. No. 
16,522), and I agrée with him. Seë, also, Lowrey v. Kusworm, 66 Fed. 
539. I hâve had greater difficulty in determining if, under the provis- 
ions of section 863, a witness can, under any circumstances, be com- 
pelled to appear before a notary outside the district in wMch the suit is 
pending. Since the case of Insurance Co. v. Southgate, 5 Pet. 604, 
a déposition of a witness voluntarily appearing, if talien outside the 
district, has been admitted; and in several cases in the circuit court the 
right, under section 863, to compel a witness to appear and submit to 
examination outside the district has been decided or implied without 
^doubt. See Ex parte Judson, 3 Blatchf. 89, Fed. Cas. No. 7,561. I 
'hold, therefore, that the subpœna was properly issued. 

Ttie witness refused to produce the papers called for, becaxise he 
claimed a lien upon them, as having once been counsel for the plaintiff. 
The plaintiff, while admitting that an attorney has a lien for his serv- 
ices upon papers deposited with him by his client, yet contends that 
that lien will not justify the attorney's refusai to produce those papers if 
he be summoned as a witness in any suit. I hâve been referred to but 
few cases bearing upon the right of a lawyer claiming a lien to refuse 
to produce papers for inspection when he has been summoned as a wit- 
ness; but in Hope v. liddell, 7 De Gex, M. & G. 331, the lords justices 
held that a lawyer summoned by a subpœna duces tecum could not 
refuse to produce in court documents upon which he claimed a lien, 
if the party demanding their production was not the person against 
whom the lien was claimed. In his opinion Lord Justice Knight 
' Bruce carefuUy refused, however, to express any opinion upon the case 
in which the debtor was the person seelîing production, while Lord 
Justice Turner implied pretty strongly that in such case the right to 
hâve the documents produced did not exist. That the debtor cannot re- 
quire his former counsel to produce papers upon which the latter claims 
a lien is al^o implied or asserted in Re Cameron's Coalbrook, etc., Ry. 
Co., 25 Beav. 1, and in Brassington v. Brassington, 1 Sim. & S. 455, and 
the point was expressly ruled at niai prius by Lord Chief Justice 
Denman in Kemp v. King, 2 Moody & E. 437. The exception to the 
gênerai raie of production seems to me a reasonable one. That an 
attorney's lieh on his client's papers should not be permitted to em- 
barrass a third person in no way liable for the debt is reasonable, but, 
if an attorney's lien upon his client's papers amounts to anything, I 
think he may assert it as against the client, even when summoned by 
hhn to producë the papers by a subpœna duces tecum. The value of 
the lien often lies almost altogether in the power to withhold the 
papers from use as évidence, and that the debtor client should be a\- 
lowed "by à subpœna duces tecum to make practically worthless his 
creditor's lien seems to me unjust. If an attorney's lien is valid to 
defeat his client's writ of subpœna, I do not think that in this case I 
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ought to try, upon summary process, the validity of the particular lien 
claimed by Mr. Morse. See Cobb v. Tirrell, 141 Mass. 459, 5 N. E. 
828; Leszynsky v. Merritt, 9 Fed. 688. White v. Harlow, 5 Gray, 
463, was decided "upon the précise facts developed by the bill of ex- 
ceptions," and, so far as appears, the witness made no objection to 
the détermination of the validity of his lien in the principal case. With- 
out deciding that in no case would it be proper to détermine the validity 
of the attorney's lien upon summary process like this, I think it is 
not proper to do so hère. 



In re BOONE. 

(Circuit Court, N. D. Callfornia. December 12, 1898.) 

No. 12,455. 

Attornets — DrsBARMKNT — Rbadmission to Practicb. 

A judgment of ciisbarment does not preclude the court from afterwards 
readmltting the disbarred attorney to the bar of the court upon hls full 
acquiescence in such judgment, and for reasons and upon assurances sat- 
Isfactory to the court. 

On motion of S. G. Denson for the readmission of John L. Boone as 
an attorney and counselor of the court. 

S. C. Denson, for the motion. 

Crittenden Thornton, for petitioner A. B. Bowers. 

MOEEOW, Circuit Judge. The pétition of John L. Boone, pre- 
sented to the court by Judge S. C. Denson, on a motion to readmit 
the petitioner to practice as an attorney and counselor of this court, 
shows that on the 23d day of July, 1877, the petitioner was duly and 
regularly admitted to practice as an attorney and counselor of this 
court; that for 20 years thereafter, and up to and about the 23d day 
of December, 1897, he was a member of the bar of this court, and had 
and enjoyed a large practice before the court, and was recognized both 
by the bench and bar of this court as an honest, upright, and success- 
ful attorney; that on the 16th day of August, 1897, A. B. Bowers filed 
a pétition in this court charging that petitioner had committed an 
unprofessional act, in seeking to be retained against him in a case 
where the petitioner had been the former attorney of said Bowers, 
and in charging that a decree which had been obtained from this court 
by said Bowers while the petitioner was acting as his attorney had 
been obtained by fraudnlent means; that Bowers in his said pétition 
asked that the petitioner be disbarred from practicing in this court; 
that, after a hearing of said matters, an order was, on the 23d day 
of December, 1897, made and entered by this court, perpetually dis- 
barring petitioner from practicing in this court. The petitioner shows 
that he is 56 years of âge, and has a large family dépendent upon him 
for éducation and support; that he has spent most of his life in the 
practice of his profession, principally in this court, and in his spécial 
Une of practice he is compelled to practice in this court, or cease his 
practice entirely; that he has no other business or occupation, and, 
uniess he is permitted to résume his practice in this court, his family 
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wil miffer, and both he and they will be remitted to penury and want; 
tMtlie bas expended a large portion of his life earnings in the purcbase 
of a law library, suitable for his line of spécial practice, ail of whicli 
must be Bacriflced and useless unless he be permitted to résume his 
practice in this court. The petitioner further states that he fuUy and 
freely, and without réservation, accepts the law and the facts as stated 
in the opinion of the court disbarring him, and confesses that he com- 
mitted an i infraction of the rujes there set ont, and that he throws 
himself upon the mercy of the court. He further promises that, 
should he be reinstated by the judges of this court, he will in future 
observe the law as laid down in the said decree disbarring him, and 
will in ail respects act honestly and uprightly. This pétition is ac- 
companied by another, signed by 200 members of the bar of San Fran- 
cisco, representing that thèy and each of them hâve been acquainted 
with Mr. Boone for many years, and hâve always f ound him to be an 
upright, conscientious, and capable attorney, and they recommend 
his reinstatement as an attomey of this court. 

It willnot be necessary to review the proceedings in the action for 
disbarment. They are fully stâted in the opinion of the, court in Ee 
Boone, 83 Fed. 944 

The suprême court of this state, in passing upon the pétition for the 
restoration of W. B. Treadwell to the roU of attorneys (114 Cal. 24, 
45 Pac. 993), held that: : ; 

"An order or judgment of disbarment is not necessarlly final or conclusive 
for ail time, and does not preclude the court, for good cause, from setting It 
aslde, and rèstoring the delinquent attorney." 

It is perbaps beyond the power of this court to set aside a judgment 
of disbarment entered at a prior term of the court; but it is not per- 
ceived why the petitioner may not be readmitted as an attorney of this 
court if he possesses the qualifications requlred by rule 1 of the court. 
That rule provides: 

"No persbn sha,ll be admitted to practice as an attorney or counselor in this 
court, unless he shall hâve been prevlously admitted in the suprême court of 
the United States, or the suprême court of this state, or the liigliest court of 
a slster state, or of an organlzed terrltory of the United States. Satisfactory 
évidence of good moral character will be requlred. The applicant, upon his 
admission, shall slgn the roll of attorneys and counselors, and take and sub- 
scrlbe the foUowlng oath, to Vit: 'I solemnly swear (or affirm) that I will 
support the constitution of thé United States; that I wiU bear true faith and 
allegianoe to the govemment of the United States; that I will maintaiu the 
respect due to the courts of Justice and judiclal officers; and that I will de- 
mean myself aa an attorney and counselor of this court uprightly.' " 

The petitioner is a member^ of the bar of the suprême court of this 
state, and bas produced as évidence of his good moral character the 
indorsement of the leading members of the bar of San Francisco that 
he is worthy to be readmitted to the bar of this court. The judgment 
and proceedings against the petitioner in the action for his disbarment 
would, under ordinary circumstances, be a sufflcient answer to a péti- 
tion for his reinstatement; but the fact that the petitioner has fully 
and freely admitted the correctness of the judgment of the court in 
that matter, and has promised, if readmitted, to faithfuUy observe 
ail the duties and obligations of an attomey and counselor of the 
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court, commends bis pétition to the considération of tlie court, not- 
withstanding that judgment. The motion, as presented in court by 
a leading niember of the bar, and the assurance with which it bas 
been supported, appear, under ail the circumstances, to justify the 
court in giving it favorable considération. It is therefore ordered 
that John L. Boone be admitted aa an attorney and counselor of this 
court upon taking the usual oath. 



SAMUEL SCHIFF & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 16, 1898.) 

No. 2,180. 

OusTOMS DuTiES — Ci.AssrpicATroN— Strusg Bkads of Mktal and Glass. 

Strung beads of glass, métal lined or coated, tlie métal being of chief 
value, are dutiable under paragraph 215 of the tariff law of 1890, as 
manufactures of métal net specially provided for, and not under para- 
graph 108, as manufactures of which glass is the component of chief value, 
not specially provided for.i 

This is an appeal by Samuel Schiff & Co. from a décision of the board 
of gênerai appraisers afflrming the classification for duty of certain im- 
ported merchandise. 

Albert Comstock, for importers. 

J. T. Van Rensselaer, Asst. U. S. Atty. 

TO"V\^SEND, District Judge. The évidence shows, without dis- 
pute, that the goods concerned herein are strung beads of métal and 
glass, — ^metal chief value. The glass composes the basis or body of 
the bead, the métal being afterwards laid on as a coating or lining. 
They were imported under the act of 1890, and vs^ere classifled for duty 
at 60 per cent, ad valorem, as manufactures of glass, or of which glass 
shall be the component of chief value, not specially provided for, under 
paragraph 108 of that act; there being no spécifie provision for beads, 
except when unstrung. Paragraph 445. The importers claim that 
thèse beads are dutiable at 45 per cent, ad valorem only, as manufac- 
tures of métal, under paragraph 215 of said act. Not only does the évi- 
dence sustain this claim, but the gênerai appraisers hâve in a number 
of their décisions held that such métal lined or coated beads, and the 
trimmings composed of them, were dutiable at 45 per cent., under the 
paragraph cited by thèse appellants. AU other claims in the protest 
having been abandoned by the importers in open court, the claim at 43 
per cent, ad valorem, under paragraph 215 of said act, is sustained. 
The décision of the board of gênerai appraisers is reversed. 

1 For classification of goods for payment of duties generally, see note to 
Dennison Mfg. Co. v. U. S., 18 C. C. A. 545. 
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OPPBNHEIMBR v. UNITED STATES. 

(Circuit Court, S. D. New York. December 13, 1898.) 

No. 2,134. 

1. CnsTOMs DuTiKS— Chanoh: op La w— Date op Importation. 

Where goods were entered on August 27, 18&4, but were In the custody 
of the government on the 28th, they must be treated as Imported on tlie 
28th, and are dutiable under the act of August 27th. 

8. Samb— Manupaoturks ov Wool — Qoods of Mohair. 

Goods made of mohair yarn, which is made from the hair of the Angora 
goat, Jmported on August 28, 18SM, are subject to duty under the tariff act 
of August 27, 1894. Such articles cannot be considered as manufactures 
of wool, on which the réduction of duties made by sueh act were post- 
poned, though the material is known commercially as "ice wool," in view 
of the fact that it has been separately provided for in several tariff acts. 

This is an appeal by H. Oppenheimer from a décision of the board 
of gênerai appraisers affirming a classification for duty of certain im- 
ported Diercliandise. 

Stephen G-. Clarke, for importer. 

J. ï. Van Eensselaer, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The articles in question are 
shawls, commercially known as "ice-wool squares or shawls," made of 
ice wool or mohair yarn, which yarn is made from the hair of the An- 
gora goat. It appears that while the goods were entered at the port 
of New York on August 27, 1894, they were actually in the custody 
of the United States government on August 28th; and therefore, as to 
this branch qf ihe case, the court is goTerned by the rule laid down 
in U. S. V. E, L. Goodsell Co., 28 G. 0. A. 453, 84 Fed. 439, and the 
goods must be treated as imported on August 28, 1894. The collecter 
classified the articles for duty under the act of 1890, before the Good- 
sell décision, supposing at that time that the goods had actually been 
imported on August 27th. 

The flrst contention of the government is that thèse articles are made 
of wool, becai^se the material is commercially known as "ice wool"; 
but I do not think this contention is supported, in view of the fact that 
thèse words are often used without any such signification, as in the 
case of articles commercially known as "minerai wool," "cotton wool," 
or "ice crôam." It may be true, as contended by counsel for the gov- 
ernment, that in common mçaning and speech the mohair, or hair of 
the Angora goat, is not differentiated from wool; but in view of the 
fact that this hair has been separately provided for in varions tariff 
acts, in view, of the contemporaneous and subséquent construction of 
this act by the board of appraisers at the port of New York, and espe- 
cially in view of the reasoning of the court in the case o^ U. S. v. 
Klumpp, 169 U. S. 209, 18 Sup. Ct. 311, it cannot be assumed that 
congress intended to postpone the réduction of the rates of duty on 
manufactures of the hair of the Angora goat; and the décision of the 
board of appraisers is, therefore, reversed. 
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WORTHINGTON et al. v. UNITED STATES. 

(Circuit Court, S. D. New ïorli. December 16, 1898.) 

No. 1,7&2. , 

1. C08TOMS DuTiEs— Classification— Metai.lic Pins. 

Faney pins, witli métal shafts, and métal, glass, or paste heads, are 
dutlable under paragraph 20C of tlie tariff law of 1890, as "pins, metallic," 
and not under paragrapli 108, as "manufactures of wliicli glass is the 
component of chief value, not specially provided for"; paragraph 206 
containlng no exception of "pins otherwise provided for." 

3. Samb— Hat Ornambuïs op Pastb. 

Millinery or hat ornaments composed chiefly in value of paste, in the 
form of so-called "Khlnestones," their remaining material being métal 
backs and f rames to hold the paste stones, are dutiable under paragraph 
459 of the tariff law of 1890, as manufactures of which paste is the com- 
ponent of chief value, not specially provided for, and- not under paragrapii 
108, as manufactures of which glass is tlie component of chief value, not 
specially provided for, nor under paragraph 452, as articles of jewelry. 

This is an appeal by Worthington, Smith & Go. from a décision of 
the board of gênerai appraisers in afârming the classification for duty 
of certain imported articles of merchandise. 

Albert Comstock, for importer». 

J. T. Van Eensselaer, Asst. U. S. Atty. 

TOWÎîSEND, District Judge. The évidence in this case shows with- 
out dispute that the merchandise covered herein, which was imported 
under the tariff act of 1890, consisted of fancy pins, with métal shafts, 
and métal, glass, or paste heads, and of millinery or hat ornaments, 
composed chiefly in value of paste, in the form of so-called "Rhine- 
stones" ; their remaining material being métal backs and f rames to hold 
the paste stones. Duty was assessed on ail thèse goods at 60 per cent., 
as manufactures of which glass is the component of chief value, not 
specially provided for, under paragraph 108 of the act in question. 
The importera claim that the pins were dutiable at 30 per cent, only, 
under paragraph 206, as "pins, metallic," irrespective of the component 
of chief value, and that the other articles were dutiable at 25 per cent, 
only, under paragraph 459, as manufactures of which paste is the com- 
ponent of chief value, not specially provided for. It was decided by 
this court in U. S. v. Wolff, 69 Fed. 327, that pins with métal shafts 
were "pins, metallic," in the sensé of paragraph 206, and the évidence 
in the présent case fully supports that conclusion. As the paragraph 
is unqualified by any exception of such pins "otherwise provided for," 
ail such are dutiable thereunder, however much they might otherwise 
meet the provisions of paragraph 108, or any other part of the act. 

As to the other articles, the proof shows that they are not composed 
in any part of glass, except in such sensé as "paste" may be glass; the 
évidence showing that paste is the component of chief value. But con- 
gress has long discriminated between paste and glass in tarifE acts, 
and the provision cited by the appellants is, as between that and para- 
graph 108, the only one applicable to the goods under discussion. If, 
however, thèse articles are jewelry, there is a paragraph (452) wMch. 
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more speciflcally provides for them, at 50 per cent, than does "manu- 
factures of paste not specially provided for." The common acceptation 
of the term "jewelry" would not include a paste buckle to be sewn into 
the trimmings of a hat. The évidence in this case shows that thèse 
millinery ornaments are for such use, and are of too cheap and fragile 
a character to be much handlei, or constantly removed and replaced, as 
is the practice with jevi'elry. • Furthermore, it shows that in the 
Wholesale millinery trade, to which thèse articles pertain, they are 
never known commercially as "jewelry," as paragraph 452 requires 
that articles should be, in order to corne within it. Therefore there is 
no paiagraph of the law applicable to thèse articles, except No. 459, 
cited by the appellants. Paste and métal "cabochons," articles of the 
same class and materials, were held dutiable as unenumerated manu- 
factures of which paste was chief value, by the circuit court of appeals 
in r. S. V, Field, 29 C. G. A. 458, and 85 Fed. 862. The décision of the 
board of appraisers is reversed, and it is held that the pins are 
dutiable at 30 per cent, under paragraph 206, and the other articles 
at 25 per cent., under paragraph 459, both of said act. 



UNITBD STAÏBS v. SBHLBAOH et al. 

(Circuit Court of Appeals, Second Circuit. Deeember 7, 1898.) 

CusTOMs DuTiES — Classification — Alizarine Br-uE. 

Allzarine blues, cominercially known as such when introduced into this 
country, though not known in the commerce of the country until after 
the passage of the tarife act of 1890, are free of duty thereunder, as mem- 
bers of the class of dyes ' called "alizarine blues," made duty free by 
paragraph 478.i 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

James T. Van Rensselaer, for the United States. 
Edward Hartley, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. In November and Deeember, 1893, the 
flrm of E. Sehlbach & Oo. imported into the port of New York three 
khids or shades of a dye entered as "alizarine blue," known, respec- 
tively, as "alizarine blue 5 R.," "alizarine blue C. W. R. R.," and 
"alizarine blue C. W. R. B." The coUector classified each as a coal-tar 
color, under paragraph 18 of the tariflf act of October 1, 1890, which 
is as foUows: "Ail coal tar colors or dyes, by whatever name known, 
and not espedally provided for in this act, thirty^Ave per centum ad 
valorem." The importers protested against this classification upon 
the ground that the dyéstuffs in thèse importations were commer- 
cially known as "alizarine blue," and were in the free list, and duty 
free, under paragraph 478 of the same act which is as follows : "Aliza- 
rine, natural or artiflcial, and dyes commercially known as alizarine 

1 For classifleation of goods for payment of duties generally, see note to 
Dennison Mfg. Co. v. U. S., 18 C. 0. A. 545, 72 Fed. 258.- 
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yeilow, alizarine orange, alizarine green, alizarine blue, alizarine 
brown, alizarine black." The board of gênerai appraisers sustained 
the collector upon the ground that thèse dyes were not commercially 
known on and prier to October 1, 1890, by any of the names mentioned 
in paragraph 478. Upon appeal, the circuit court reversed the dé- 
cision of the board, and this appeal was taken by the United States 
from the décision of the circuit court. 78 Fed. 803. 

The coloring matter or dye which was many years ago known as 
"alizarine" was obtained from madder root. After the discovery of 
the properties of coal tar, what was known as "artiflcial alizarine" was 
obtained from anthracene, a product of the distillation of coal tar; 
and, by the aid of chemical science and investigation, dyes which pro- 
duced différent colors and différent shades of the same color were dis- 
covered from time to time, and the production of dyes from coal tar 
became an industry of large importance, because very bénéficiai in the 
manufacture of various kinds of fabrics. The artiflcial alizarines de- 
rived from coal tar were not absolutely chemically the same as those 
originally derived from the madder root, but for ail practical purposes 
were the same. As alizarines became commercially divided into nat- 
ural and artiflcial, and also subdivided into dyes producing différent 
shades of color, the tariff législation of the country, which in 1872 (17 
Stat. 236) made the extracts of madder free of duty, was correspond- 
ingly enlarged so as to be adapted to the change in the origin and 
characteristics of this class of dyes. In 1875 (18 Stat. 309) ail alizarine 
was made free, and in 1883 (22 Stat. 516) "alizarine natural or artifl- 
cial" was declared free; and in the act of October 1, 1890, not only 
alizarine, natural and artiflcial, but the dyes, whether or not tech- 
nicaJly alizarine in constitution, if commercially known as the alizarine 
colors named in paragraph 478, were placed in the free list (26 Stat. 
603). Prior to 1890 a dye commercially called "alizarine blue," which 
was a derivative of alizarine and a blue dye, was sold in this country. 
In 1889 and 1890 the true alizarine colors called "alizarine blue C. W. 
R. R." and "alizarine blue C. W. R. B." were discovered, and were 
introduced into this country in or about the year 1891. They are 
manufactured in Germany by the same corporation which made . the 
older alizarine blue. They slightly varied from it in shade, were in- 
tended to take its place, and hâve partially done so. Ever since their 
introduction into this country they hâve been commercially known as 
"alizarine blues." In 1889 the remaining dye which is included in 
this appeal, called "alizarine blue 5 R.," was flrst imported into this 
country. It was discovered in 1873, is a very violet blue, and is not 
scientifically an alizarine color; for it is not apparently derived" from 
anthracene, from which ail the artiflcial alizarine colors originate. 
The protest was upon the ground of its commercial désignation as an 
"alizarine blue." When introduced into this country it was called 
"alizarine blue," "alizarine violet," and "gallien," and the only testi- 
mony in regard to its présent désignation is from one of the appellees. 
In answer to the question, "How is that known in trade?" he said, 
" 'Alizarine violet,' or 'alizarine blue,' — 'gallien.' " The name "gallien" 
undoubtedly has référence to the galls used in its manufacture. No 
definite uniform or gênerai commercial désignation in this country was 
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shown, either before or after the date of the act of 1890, and the pro- 
test was net sustained by the évidence. 

The rèmaining question relates to the proper classification of the 
twp alizarine blues, which, hot having been imported until after Oc- 
tober, 1890, had no commercial désignation in this country at the time 
of the passage of the tariff act of that year. It is plain that neither 
the importer nor the coUector can sweep into a paragraph of a tariff 
act a novel article of merchandise, which was not the article therein 
described, because a particular trade-name which corresponded with 
the namé of the old article was attached to the new article after the 
passage of the act. Dennison Mfg. Co. v. U. S., 18 C. C. A. 543, 72 
Fed. 258. The governinent, in order to take advantage of this prin- 
ciple, says that the paragraph in question enumerated six dyes, or 
six articles, by their commercial names, and that a commercial alizarine 
blue had been theretofore known and imported into this country, and 
was the article described, so that no previously unknown alizarine 
blue has a place in the paragraph. The mistake in the argument is in 
the premise. The fact is clearly disclosed in the record that the term 
"alizarine blue" covered a class which comprised différent shades of 
the same color, or différent blue alizarines, and litigation upon the 
subject of varlous alizarine dyes has been such that a court might al- 
most take judicial knowledge of the fact. The question, properly 
stated, is this: Inasmuch as the commercial name relates to and in- 
cludes a class of colors, are séparate shades of color, which are mem- 
bers of the class, covered by the paragraph, although unknown to the 
commerce of this country, and wîthout commercial désignation therein, 
until after the passage of the act? The décisions of the suprême court 
hâve apparéntly sèttled' this question. In Smith v. Field, 105 U. S. 
52, the question before the circuit court was whether "torchon laces" 
were the commercial "thread laces" of a tariff act. The circuit court 
instructed the jury that the question for their détermination was 
whether torchon lace was thread lace, and that it was immaterial 
whether torchon lace was known to commerce at the time the law waa 
enacted, and that if brought in afterwards, and it came under the gên- 
erai désignation of "thread lace," it was dutiable as such. The su- 
prême court sustained this instruction. The question in Pickhardt 
V, Merritt, 132 U. S. 252, 10 Sup. Ct. 80, was whether "anihne dyes 
and colors, by whatever name known," included dyes, if commercialîy 
known to be aniline, though not known in commercé until after thé 
passage of the act in controversy. The suprême court saîd that the 
rule in regard to commercial désignation "was not inapplicable to the 
case because the articles in question were unknown in 1874, when 
the statute was enacted." As the court said to the jury, the law was 
made for the future, and the term "aniline dyes and colors, by what- 
ever name known," included articles which should be commercialîy 
known whenever afterwards imported as "aniline dyes and colors." 
The case of Newman v, Arthur, 109 U. S. 132, 3 Sup. Ct. 88, bears also 
upon the subject of the applicability of gênerai terms of classification 
to goods which are within the gênerai terms, but which were intro 
duced into the commerce of this country for the flrst time after the 
passage of the act. We are of opinion that alizarine blues, commer- 
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cially known to be such when introduced into this country, though. not 
known in thé commerce of this country until after the passage of the 
act of 1890, are free of duty, as members of the class of dyes called 
"alizarine blue," and made duty free. The décision of the circuit 
court is directed to be modifled, and the case is remanded to that court, 
with directions to enter a modifled decree in accordance with the fore- 
going opinion, so as to affirm the décision of the board of gênerai ap- 
praisers as to alizarine blue 5 R., and to reverse it as to the other 
blues in the protest. 



UNITED STATES v. EOSENSTEIN et al. 

(Circuit Court. S. D. New York. December 16, 1898.) 

No. 2,538. 

CusTOMS DoTiES— Classification— Fkuit Presebved ik Its Own Juices. 

Prunes boUed in water, and pressed throngb a colander, without the ad- 
dition of sugar or any otlier material, which article is not a "jelly," in the 
common meaning of that term, nor commercially known as jelly, are du- 
tiable under paragraph 219 of the tarife law of 1894, as fruits preserved In 
their own juices, and not under paragraph 218, as jelly. 

This is an appeal by the United States from a décision of the board 
of gênerai appraisers sustaining the protest of the importers as to 
the classification for duty of certain imported merchandise. 

H. P. Disbecker, Asst. U. S. Atty. 
Albert Comstock, for importer. 

TOWNSEND, District Judge (orally). The articles in question are 
prunes boiled in water, and passed through a colander, and without 
the addition of sugar, gélatine, or any other material. The collector 
classified them as jelly, under paragraph 218 of the act of 1894, at 
30 per cent. The importers protested, claiming that they were fruits 
preserved in their own juices, and dutiable, as such, at 20 per cent., 
under paragraph 219 of said act. The board of gênerai appraisers sus- 
tained the protest of the importers, and the govemment appeals. 

The évidence introduced before the board of gênerai appraisers 
shows that the article in question is not a "jelly," in the common 
meaning of that term. While it is sometimes called a jelly in trade, 
the évidence before the board is insuffieient to support the claim of the 
government that the article is commercially known as jelly. The évi- 
dence shows that it is in fact a fruit preserved in its own juices. The 
décision of the board of gênerai appraisers is therefore afBrmed. 



UNITED STATES v. E. POUGBRA & CO. 
(Circuit Court, S. D. New York. December 9, 1898.) 

No. 1,844. 

OtTSTOMS DuTiES— Classification— Médicinal Préparations. 

The médicinal use for which a proprietary préparation is designed domi- 
nâtes its Chemical composition for the purpose of classification, 
90 P.—51 
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This is an appeal by the United States from the décision of the 
board of gênerai appraisers as to the classification for duty of certain 
imported merchandise. 

James T. Van Eensselaer, Asst. U. S. Atty. 
W. Wickbam Smith, for importers. 

TOWNSEND, District Judge (orally). The merchandise in question 
consiste of certain proprietary medicines known as "Brown's Ohloro- 
dyne" and "Liqueur de Dr. Laville." It is conceded that thèse articles 
are médicinal préparations. It also appears that they contain alcohol, 
and it is true that they are also combinations of products known as 
alkaloids and essential oils. But, while either désignation is appro- 
priate, I think the court is bound by the décision of tte suprême court 
of the United States in Fink v. U. S., 170 U. S. 584, 18 Sup. Ct. 770, 
in which the court holds, in effect, that the médicinal use for which the 
préparation is designed dominâtes its chemical composition, and is 
more spécifie. For this reason the décision of the board of gênerai 
appraisers is afflrmed. 



E. & H. T. ANTHONY & 00. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 17, 1898.) 

No. 2,596. 

OcsTOMs DuTiEs— Classification— PoRTBAiT Lbnsbs, 

A patent portrait lens, used as a part of a photographie caméra, consist- 
Ing of eight single lenses arrangea in pairs and mounted in métal, which 
constitutes but a small part of the value of the whole, the complète arti- 
cles belng commerclally known as lenses, is dutiable, under paragraph 100 
of the tàrifif law of 1894, as "lenses of glass," and not under paragraph 
98, as "optical Instruments." 

This is an appeal by E. & H. T. Anthony & Co. from the décision of 
the board of gênerai appraisers affirming the classification for duty 
of certain imjwrted articles of merchandise. 

Albert Comstock, for importers. 

J. T. Van Eensselaer, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The merchandise in ques- 
tion comprises an article known as "Dallmeyer's patent portrait lens." 
Each portrait lens contains eight lenses, consisting of four pairs of 
crown and flint glasses fastened together, and the article as a whole is 
used as part of a photographie caméra, and is mounted in métal, 
and the diiïerent lenses are generally adjusted by means of a rack and 
pinion. The value of the whole lens is $200. The value of the métal 
does not exceed $10. The article was dassified for duty, under the 
provisions of paragraph 98 of the act of 1894, at 40 per centura ad 
valorem, as "optical instruments." The importers protested, claim- 
ing that it was dutiable under the provisions of paragraph 100, as 
"lenses of glass, wholly or partly manufactured." It can'^ot be dis- 
puted, in view of the évidence, that thèse articles are commerclally 
known as "lenses," and that they are not commercially known as 
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"optical instruments." Gounsel for the United States contends, how- 
ever, that under paragraph 100 of said act are only included lenses 
composed entirely of glass or pebble, and not mounted; and, further- 
more, that thèse articles, in common speech, are optical instruments. 
Thèse articles are not optical instruments, in ordinary parlance. They 
are not something designed to aid the sight; nor are they optical in- 
struments ejusdem generis, as "spectacles, eye glasses, goggles, or 
opéra glasses." Inasmuch as the complète lenses contain and are chiefly 
composed of what are commonly known as "lenses," and said complète 
lenses are universally commercially known as "lenses," and are not 
commercially or in ordinary parlance "optical instruments," and in the 
absence of any satisfactory évidence that congress did not intend to 
include thèse articles under the provision for "lenses," it must be held 
that they should hâve been assessed, under the provisions of paragraph 
100 of said act, as "lenses of glass." The décision of the board of 
gênerai appraisers is therefore reversed. 



MEYEK V. UNITED STATES. 

(Circuit Court, S. D. New York. December 16, 1898.) 

No. 1,516. 

CasTOMS DuTiES — Classification— COTTON Articles Obnamektedby "Dkawn 

WOHK. " 

Cotton bureau eovers, and other like articles, ornamented by fancy work, 
or elïects produced in part by drawing out threads of tbe fabric, and in 
part by binding tbe remaining threads Into groups, so as to form open 
spaces,— sucb work being known as "drawn work,"— are not embroidered, 
and are dutiable under paragraph 355 of the tarilï law of 1890, as manu- 
factures of cotton not enumerated, and not under paragraph 373, as manu- 
factures of cotton embroidered. 

This is an appeal by F. Meyer from the décision of the board of 
gênerai appraisers aflBrming the classification for duty of certain im- 
ported articles of merchandise. 

Albert Comstock, for importer. 

J. T. Van Rensselaer, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The évidence and sample 
in this case show that the cotton bureau covera, and like articles, 
which are its subject, were ornamented with fancy work or effects» 
produced in part by drawing out threads of the fabric, and in part by 
binding the remaining ones into groups by the use of needle and 
thread, so as to form open spaces between them. Fancy work of this 
character is known as "drawn work." The articles were classifled 
for duty as "manufactures of cotton, embroidered," under paragraph 
373 of the act of 1890, — apparently on the theory that the use of the 
needle and thread in producing this open work was embroidery. But 
not ail sewing or stitching with needle and thread is embroidery, 
nor tambouring (which would equally render them dutiable as as- 
sessed), tbe proof in the case showing that drawn work is diiïerent 
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from either. The contention of the importer that this importation 
was a manufacture of cotton not enumerated is therefore sustained by 
the évidence. Décision of the board of appraisers reversed. 



UNITED STATES v. H. BOKBR & CO. 

(Circuit Court, S. D. New York. December 17, 1898.) 

No. 2,459. 

OusTOMs DuTiEs— Classification— Steei. Strips. 

Steel strips flattened from round steel wlre, not smaller than 13 wlre 
gauge, and eut Into lengths, not valued at above three cents per pound, are 
dutlable under paragrapb 122 of the tarlffl act of 1894, covering "steel in 
ail forms and sliapes not specially provided for, * ♦ * valued above 
two and two-tenths cents and not above three cents per pound," and not 
under paragraph 124, as articles manufactured from round steel wire 

This was. an appeal by the United States from a décision of the 
board of gênerai appraisers sustaining the protest of the importer s as 
to the classiâcation of certain imported articles of merchandise. 

James T. Van Rensselaer, Asst. U. S. Atty, 
Albert Comstock, for importers. 

TOWNSEND, District Judge (orally). The merchandise in ques- 
tion comprises steel strips flattened from round steel wire, not smaller 
than 13 wire gauge, and eut into lengths. The board of gênerai 
appraisers, sustaining the claim of the importers, classifled the articles 
for duty, under the provisions of paragraph 122 of the act of 1894, 
at nine-tenths of one cent per pound for "steel in ail forms and shapes 
not specially provided for in this act, * * * valued above two 
and two-tenths cents and not above three cents per pound." The 
United States appeals from said décision, claiming that thèse strips 
are articles manufactured from round steel wire, and therefore dutiable 
at one and one-quarter cents per pound, and with an additionàl duty 
of one cent per pound, under the provisions of paragraph 124 of said 
act. 

The government relies upon the case of Junge v. Hedden, 146 U. S. 
233, 13 Sup. et. 88, where dental rubber was held to be an article of 
rubber. It does not appear, however, that thèse wire strips corne 
within the reasoning of that décision. The mère flattening of the 
round wire does not constitute it an article manufactured from wire. 

There is considérable force in the further contention of counsel for 
the importers that congress would not hâve thus provided that while 
such steel strips, when valued at over four cents a pound, should pay 
only a duty of 40 per cent., thèse strips, concededly not worth more 
than three cents per pound, should thus pay from 75 to 100 per cent 
of duty. The décision of the board of gênerai appraisers is afflrmed. 
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UNITED STATES v. J. S. JOHNSON & CO. 

(Circuit Court, S. D. New York. December 15, 1898.) 

No. 2,227. 

CusTOMS DuTiBs— Classification— Pjneapple Jdice. 

Pineapple juice, containing no aleohol whatever, is dutiable, under para- 
graph 247 of the tarife law of 1894, as "fruit juice * * * containing 
eigliteen per centum or less of alcoliol," and not under section 3, as a 
nonenumerated manufactured article. 

This is an appeal by the United States from a décision of the board 
of gênerai appraisers sustaining the protest of J. S. Johnson & Co. 
against the classification for duty of certain imported merchandise. 

James T. Van Eensselaer, Asst. U. S. Atty. 
Stephen G. Clarke, for importera. 

TOWjSTSEND, District Judge (orally). The article in question is 
pineapple juice, containing no aleohol whatever, assessed for duty, un- 
der paragraph 247 of the act of 1894, as "fruit juice » » * con- 
taining eighteen per centum or less of aleohol." The importers pro- 
tested, claiming the same to be dutiable, under section 3 of said act, at 
20 per centum ad valorem as a nonenumerated manufactured article. 
In view of the décision of Judge Wheeler in this circuit in Park v. 
U. S., 84 Fed. 159, 1 feel obliged to reverse the décision of the board of 
gênerai appraisers. The décision is therefore reversed. 



ROBBINS V. UNITED STATES. 

(Circuit Court, S. D. New Yorlj. December 16, 1898.) 

No. 2,365 

CnsTOMS DuTiBs— Classification — Initiai.ed Handkerchibfs. 

Handliercliiefs on which an initial is embroidered are dutiable, under 
paragraph 258 of the tarife law of 1894, as "handkerchiefs," and not un- 
der paragraph 276, as "embroidered handkerchiefs." 

This is an appeal by B. C. Kobbins from a décision of the board of 
gênerai appraisers afTirming the classification for duty of certain im- 
ported merchandise. 

W. Wickham Smith, for importer. 

J. T. Van Eensselaer, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The merchandise herein 
comprises handkerchiefs on which were embroidered an initial. They 
were assessed at 50 per cent, ad valorem, under the provisions of para- 
graph 276 of the act of 1894, as "embroidered handkerchiefs." The 
importers protested, claiming that they were dutiable at 40 per cent. 
ad valorem, under the provisions of paragraph 258 of said act, as 
"handkerchiefs." This question has already been before the courts 
under the provisions of the tariiî act of 1890 (paragraph 373), which 
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provided for a duty on embroidered and hemstitched handkerchiefs. 
In Tiew of the décisions in U. S. v. Harden, 35 TJ. S. App. 340, 15 
C. C. A. 358, and 68 Fed. 182, and U. S. v. Jonas, 55 U. S. App. 64, 27 
C. C. A. 500, and 83 Fed. 167, I find that the articles in question are 
not embroidered, and the décision of the board of appraisers is there- 
fore reversed. 



FARMERS' LOAN & TRUST CO. v. COUNCIL BLUFFS GAS & ELECTRIC 

LIGHT CO. 

(Circuit Court, S. D. lowa, W. D. December 22, 1898.) 

No. 337. 

1. Inteunal Rbvbnub Stamps— Dbed bt Mastbh. 

The fact that a conveyance is made by a master commissioner under a 
decree of foreclosure in which the priorlty of liens is considered and set- 
tled, and after compétitive sale, does not affect the requirement that the 
instrument, being a "conveyance of realty," under Sehedule A of the rev- 
enue lavF (Laws 55th Cong. 2d Sess. c. 448), shall hâve the required rev- 
enue stamps affixed, to be receivable for record. 

8. Same— Exemptions. 

The exemption of checks, dravrn by the clerk of the district court on 
funds held by the court, from the requirement as to revenue stamps, can- 
not be extended to a deed executed by the master commissioner, althongh 
the property conveyed in the deed has been in the hands of a receiver under 
the order and direction of the court. 

8. Same — Bxpenses. 

The revenue stamps required to be afflxed to a conveyance of realty may 
be paid for, as expenses. out of the funds lii the hands of the receiver, 
when the conveyance Is by a master under decree and sale. 

Harl & McCabe, for rule. 
W. M. Shepard, pro se. 

WOOLSON, District Judge. The facts leading up to the rule herein 
issued are as follows: Upon application, duly presented, this court 
appoint ed a receiver in foreclosure proceedings herein pending at 
the instance of the trustée in the matter of a trust deed given by the 
Gouncil Bluffs Gas & Electric Light Company upon the property and 
plant of said company, situated in said city of Council Bluffs. De- 
cree was entered ordering sale of said plant and property, and the mat- 
ter proceeded to sale, the report of sale of the master commissioner 
was confirmed, and deed ordered thereon, The bid was about |28S,- 
000. Upon présentation to him, to be recorded, of the master's said 
deed, the county recorder of Pottawattamie county, lowa, refused to 
accept same, or to file same for record, for the reason, as assigned by 
him, that such deed did not hâve afflxed thereto the revenue stamps 
required by the internai revenue statute relating thereto. On appli- 
cation of said master and the grantee in said master's deed, a rule 
pro forma was issued on said county recorder to show cause why he 
should not flle and record said master's deed without the same having 
afflxed thereto such revenue stamps. The recorder has made his re- 
turn, stating that, under the provisions of the statute relating to inter- 
nai revenue, the master's deed, being an instrument whereby realty, 
etc., is granted and transferred, cannot by him be ûled or recorded un- 
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til the same has aiHxed thereto revenue stamps to the amount as in 
said statute provided, and that he now is, and always has been, ready 
and willing to file and record said deed when thus duly stamped in 
accordance with said statute. Tlie statute above referred to is chap- 
ter 448, Laws 55th Gong., 2d Sess., and is found on page 448 of the 
statutes of that session. Section 15 (page 455) is as f ollows : 

Sec. 15. That it shall not be lawful to record or register any instrument, 
paper or document required by law to be stamped unless a stamp or stamps 
of the proper amount shall hâve been affixed and cancelled in the manner 
prescribed by law; and the record, registry or transfer of any such instru- 
ments upon which the proper stamp or stamps aforesaid shall not hâve been af- 
flxed or cancelled as aforesaid shall not be used in évidence. 

Under Schedule A is given (page 460) the following, as to the 
amount of stamps required on conveyanees: 

Oonveyance: Deed, instrument or writing, whereby any lands, tenements or 
other realty sold shall be granted, assigned, transferred or otherwise con- 
veyed to, or vested in, the purchaser or purchasers, or any other person or 
persons, by his, her or their direction, when the considération or value exceeds 
one hundred dollars and does not exceed five hundred dollars, flfty cents; and 
for each additional five hundred dollars or fractional part thereof in excess of 
five hundred dollars, fifty cents. 

There appears in the statute no provision expressly exempting mas- 
ters' deeds from the requirements as to stamping conveyanees. That 
the master's deed above described is a "writing, whereby * * * 
realty sold" is granted and transferred to the purchaser, is conceded. 
But it is claimed that said deed is exempt from the provisions of this 
statute, because the same conveys property which was at the date of 
such conveyance in the possession and control of this court (that is, 
the receiver of this court), and said deed is, by order of this court, 
made by one of its offlcers, viz. the standing master in chancery, 
and that, therefore, this statute, in so far as it requires that revenue 
stamps shall be afflxed to said deed, is obstructing the administration 
of justice, and cannot be upheld. If taken in its full meaning, the 
position hère assumed, against the application to the présent case 
of the statute just quoted, would make wholly unnecessary the stamp- 
ing of sheriffs' and marshals' deeds, as well as those of masters and 
commissioners appointed by the court. I can scarcely believe that 
congress intended such deeds should be thus exempt, and I strongly 
hesitate to adopt a construction which must effect such a resuit, and 
such a loss of revenue. The contention extends further, and to the 
eiîect that since this statute has been held not to apply, as to its re- 
quirements as to stamping checks, to checks drawn by the clerk of 
this court upon money in the registry of the court, the same construc- 
tion must apply to deeds made, under the order of the court, by one 
of its oificers. In my judgment, this latter contention is not well 
founded. When money is paid into the registry of the court, the 
person so paying the same has thereafter no title or claim to such 
money, save as the order of court may subsequently otherwise déter- 
mine. The possession and right of possession is in the court, or its 
ofiîcer, receiving such money. It is held for the beneflt of such 
persons as may be found entitled thereto. And the practice and rulcs 
of the court require that it shall be paid out only on the order of the 
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court, which is în part, at least, evidenced by the countersigning 
of the check by the judge. This order is, in effect, the paying out 
by the court of money or funds held by the court. Not so, however, 
as to lands upou which the decree of the court opérâtes. The title 
to the land remains in the grantor in the trust deed until such title 
passes by means of the maater's deed. Neither the court, nor its 
master in ehancery, in any true sensé, has such title. The deed of 
the master, under the decree, is merely the instrument which the law 
uses to pass the title from the grantor in the trust deed to the pur- 
chaser at the sale. Save as the decree may operate to devest liens 
and the like, the master's deed passes no greater title than would 
hâve passed had such grantor himself made such conveyance directly 
to such purchaser. And if, in the latter case, the statute validly re- 
quires that the conveyance be properly stamped, it would seem that 
the master's deed, accomplishing the same purpose, must be stamped, 
unless very strong grounds are shown to the contrary. That con- 
gress had the constitutional right to enact the statute in its gênerai 
provisions was conceded on the argument. The cases cited by coun- 
sel, under former statutee, relating to the afiSxing of revenue stamps, 
are not found to be applicable hère. The cases so cited relate to 
processes of court, and like proceedings. In this respect a manifest 
différence exists between the facts involved in the former and those 
in the présent statute. In the présent case the instrument is a 
writing conveying realty, — transferring title. The lowa case cited 
(City of Muscatine v. Sterneman, 30 lowa, 526) related to the stamping 
of a bond. And the statute was there upheld. Under the présent 
statute the duty of placing stamps on a conveyance appears to be upon 
the grantor. See section 9. If the United States were grantor, 
there would be strong reason for holding that the act did not contem- 
plate that the government shouldbe required to thus stamp its own 
conveyance. But, as we hâve seen, the deed in question is not a 
conveyance by the government. It does not purport to, nor does it, 
convey any title, interest, or right held by the government. It only 
conveys the title and interest of the grantor in the trust deed. The 
sale and conveyance are not for the beneiit of the government, but 
for the beneât of the grantees in the trust deed, and, if not of them, 
then surely of the purchaser at the master's sale. If A. files in this 
court his bill to compel B. to perform his contract to convey certain 
realty, and the suit progresses to decree sustaining the bill, and in ac- 
cordance therewith B. exécutes his conveyance of the realty, I under- 
stand counsel to concède that B.'s deed, under the statute in ques- 
tion, must be properly stamped. But if B. does not himself exécute 
the conveyance, as required by the decree, and the master named in 
the decree exécutes the conveyance, it does not appear why this deed 
from the master should not be stamped. The master's deed simply 
conveys the same right and interest which would hâve passsd by the 
deed of B. Wherein does the application of this statute materially 
differ in the case just considered from its application to the case at 
bar? Hère, also, the right and interest passed by the master's deed 
would hâve passed by a deed directly from the grantor in the trust 
deed. That the sale was made through a public sale, with competi- 
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tive biddîng, does not affect the matter under considération; nor 
that in the progress of the foreclosure proceeding the priority of 
liens against the realty wa« considered and settled. Nor is the ap- 
plication of the statute affected by the fact that a receiver, under 
order of the court, had been operating and conserving the property. 
While thus being operated by the receiver the title to the property 
remained in the grantor in the trust deed, until devested by the deed 
of the master. That a large amount of stamps is required under the 
statute does not change the rule to be applied. The underlying prin- 
ciple is the same, whether the revenue stamps are of large or small 
amount. If such stamps are required to be afflxed to the deed, why 
may not their amounts be properly treated as part of the costs or ex- 
peuses of the proceeding? What substantial différence, as to being 
properly costs or expansés, exists between such stamps and the ex- 
pense of publishing notice of sale, or the like? The law requires pub- 
lication of such notice. The expense is taxed as costs or expense 
of sale. And if the évidence of the sale, — the deed,— -either In its 
drafting, exécution, or stamping, is attended with expense reasonable 
in amount, why may not this be properly treated as a like expense? 
That the amount of stamps is reasonable, we may not question, be- 
cause the statute fixes such amount. Why may it not be thus treated, 
and paid as expenses? 

Since the submission of the question involved herein, my attention 
ha s been called to a décision made by the commissioner of internai 
revenue (2 Treasury Dec. p. 864), of date November 17, 1898, wherein 
it is announced that "deeds of masters in chancery are required to 
be stamped." It thus appears that the conclusion hereinbefore 
reached is in accord with the construction and practice adopted by the 
treasury department. 

In the présent case the payment for the stamps required for the 
master's deed can be, if necessary, taken from the funds now in the 
receiver's hands, which hâve been eamed by the property pending fore- 
closure and sale herein. The rule upon the county recorder of Potta- 
wattamie county, lowa, must be discharged, and it is so ordered. 
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(Circuit Court, N. D. California. January 3, 1899.) 

No. 12,689. 

Revenue Act— Telegrams — Dhtt to Stamp. 

Under the act of congress of June 13, 1898, § 18 (30 Stat. 456), providing 
tliat a telegraph Company shall incur a certain penalty for transmitting a 
message not stamped as therein required; and section 7 (30 Stat. 452), pro- 
viding tliat any person who sliall "maiie, sign, or issue" an instrument not 
properly stamped shall be subjeet to a fine,— It is the duty of the maker 
or signer of the message ofCered for transmission to afflx the stamp. 

Action at law to recover damages in the sum of |5,000, for the alleged 
neglect of the défendant to transmit a certain télégraphie message 
presented to the défendant by the plaintifl on the llth day of August, 
1898. 
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E. Myron Wolf, for plaintiff. 
B. B. Carpenter, for défendant. 

MOEBOW, Circuit Judge. This is an action to recover damages 
for the alleged neglect of the défendant to transmit a certain télégraphie 
message presented to the défendant by the plaintiff on the llth day of 
August, 1898. The défendant has interposed a demurrer to the com- 
plaint, on the ground tliat it does not appear from the complaint that 
the telegram alleged therein to hâve been offered to the défendant for 
transmission and delivery had upon its face or elsewhere the internai 
revenue stamp required by section 7 of the act of congress approved 
June 13, 1898, entitled "An act to provide ways and means to meet 
war expenditures, and for other purposes." 

Section 6 of the act referred to pro vides as follows: 

"That on and after the flrst day of July, eighteen hundred and nlnety-eight, 
there shall be levied, coUected, and pald, for and in respect of the several 
bonds, debentures, or certifleates of stock and of indebtedness, and other 
documents, instruments, matters, and thiugs mentioned and descrlbed in 
Schedule A of thls act, or for or In respect of the vellum, parchment, or paper 
upon which such instruments, matters, and things, or any of them, shall be 
wrltten or printed by any person or persons, or party who shall make, sign, 
or issue the same, or for whose use or beneflt the same shall be made, signed, 
or issued, the several taxes or sums of money set down in ligures against the 
same, respectively, or otherwise specified or set forth in the sald schedule." 
30 Stat. 451. 

Section 7 provides: 

"That if any person or persons shall make, sIgn, or Issue, or cause to be 
made, signed, or Issued, any instrument, document, or paper of any kind or 
description whatsoever, without the same being duly stamped for denoting 
the tax hereby imposed thereon, or without having thereupon an adhesive 
stamp to dénote said tax, such person or persons shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall pay a fine of not more than 
one hundred dollars, at the discrétion of the court, and such instrument, docu- 
ment, or paper, as aforesaid, shall not be compétent évidence in any court," 
30 Stat. 452. 

Section 9 provides: 

"That in any and ail cases where an adhesive stamp shall be used for de- 
noting any tax imposed by this act, except as hereinafter provided, the person 
using or afflxing the same shall wrIte or stamp thereupon the initiais of his 
name and the date upon which the same shall be attached or used, so that 
the same may not again be used." 30 Stat. 453. 

Section 18 provides: 

"That on and after the fîrst day of July, eighteen hundred and ninety-eight, 
no telegraph company or its agent or employé shall transmit to any person 
any dispatch or message without an adhesive stamp, denoting the tax imposed 
by this act, being afQxed to a copy thereof, or having the same stamped there- 
upon, and in default thereof shall incur a penalty of ten dollars: provided, 
that only one stamp shall be required on each dispatch or message, whether 
sent through one or more companies: provided, that the messages or dis- 
patches of the offlcers and employés of any telegraph company or téléphone 
Company concerning the affairs and service of the company, and like mes- 
sages or dispatches of the officiais and employés of railroad companies sent 
over the wires on their respective railroads shall be exempt from this require- 
ment: provided further, that messages of officers and employés of the gov- 
ernment on officiai business shall be exempt from the taxes herein imposed 
upon télégraphie and téléphonie messages." 30 Stat. 456. 
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In section 25 of tWs same act it is provided, under the head o£ 
"Schedule A, Stamp Duties": "Dispatch, télégraphie: Any dispatch 
or message, one cent." 

It is contended in support of the demurrer that it was the duty of the 
plaintiff to affix and cancel the internai revenue stamp provided in the 
last section, before tendering the dispatch to the défendant for trans- 
mission, and that négligence cannot be charged against the défendant 
for its refusai to transmit a message which was not stamped by the 
plaintif? as required by law. The real question submitted to the court 
for décision is this: Upon whom does the law impose the burden of 
paying the stamp tax, — the sender of the message, or the telegraph 
Company? The document being subject to tax under Schedule A, the 
fine or penalty imposed for the omission to afûx and cancel the proper 
stamp is, under section 7, imposed upon the person who makes, signs, 
or issues the document. The statute is in the disjunctive, and reaches 
not only the omission of the person who issues a document subject to 
the tax, but the maker and signer of the instrument. The law for this 
purpose takes notice, theref ore, of the person who writes out and signs 
a dispatch, and makes Mm liable for the omission to stamp the instru- 
ment he créâtes. By the terms of the stamp schedule, the tax of one 
cent is placed upon this instrument as prepared by the sender, without 
référence to any act of the telegraph company in transmitting the mes- 
sage to its destination. The instrument described is a "Dispatch, 
télégraphie: Any dispatch or message." Had it been intended to im- 
pose this tax upon the telegraph company, congress could certainly hâve 
identifled the subject of taxation as the document transmitted by the 
telegraph company; and it may be said that the penaltj' of |10, pro- 
vided in section 18 for the default of the telegraph company in trans- 
mitting a dispatch or message without the stamp denoting the tax im- 
posed by law, is such an identification of the subject intended to be 
taxed. But the diflSculty with this interprétation of the statute is 
that it does not relieve the sender from the fine of not more than $100 
for his omission to afflx the proper stamp to the dispatch or message 
as made and signed by him, and delivered to the telegraph company for 
transmission. Two penalties are clearly imposed upon parties en- 
gaged in making and transmitting an unstamped dispatch or message, 
— a fine of not more than |100 upon the party who makes, signs, or is- 
sues the document; and a penalty of ?10 upon the telegraph company 
for transmitting it to its destination, — the first being intended to secure 
the payment of the tax, and the latter the attention and service of the 
telegraph company in the enforcement of the law. 

It follows, therefore, that the instrument set forth in the complaint 
was subject to a stamp tax, and that it was the duty of the plaintiff, 
as the maker and signer of the instrument, to afflx to it, aad cancel^ 
the stamp required by law, before he can charge the défendant with 
neglect in failing to transmit the message to its destination, The de 
murrer will be sustained. 
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DADIEEIAN V. YACTJBIAN et al. 

(Circuit Court, D, Massachusetts. December 1, 1898.) 

No. 503. 

Tbade-Markb— FoRBiGN Namb of Article. 

The Word "Matzoon," whlch has been for centuries in Armenla the name 
of an article of food or diet prepared from sterilized and fermented milk, 
cannot be appropriated as a trade-name by the person who first intro- 
duced the article, as well as the name, Into trade in this country. 

This is a suit in equity by Markar G. Dadirrian against Gamaliel 
M. Yacubian and another to restrain the infringement of a trade 
mark or name. 

Betts, Betts, Sheifield & Betts, for complainant. 
Alex. P. Browne, for défendants. 

COLT, Circuit Judge. In a suit by this complainant against thèse 
défendants in the United States circuit court for the Northern district 
of minois, Judge ghowalter, on motion for a preliminary injunction, 
in a well-considered and able opinion (72 Fed. 1010), held that the 
Word "Matzoon" (or '*Madzoon"), having been used in Armenia for 
centuries to designate an article of food or diet made from sterilized 
and fermented milk, cannot be appropriated as a trade-mark by the 
complainant, who flrst introduced both the name and the article into 
trade in this country; nor can the défendants be enjoined on the 
theory that the word has become, in a spécial and secondary sensé, 
a mark of the origin of complainant's goods, because the défendants' 
label plainly dlstinguishes their own product from that of the com- 
plainant. The présent bill was flled July 7, 1894. On November 14, 
1894, Judge Carpenter denied a motion for a preliminary injunction. 
The présent hearing was had upon full pleadings and proofs. We 
hâve carefully examined the évidence and briefs of counsel, and agrée 
with the conclusions reached by Judge Showalter in the Illinois case. 
We find nothing in the présent record that would, in our opinion, 
warrant the court in reaching any différent conclusion; and we do 
not see how we can add anything of importance to the reasoning of 
the court in its opinion in the Illinois case. We cannot resist the 
conviction that Dr. Dadirrian did not originally adopt the word "Mat- 
zoon" as a fanciful or arbitrary name, and that it was not his inten- 
tion to make a new préparation or product, but that he started with 
the intention of introducing for the first time into this country a 
préparation of fermented milk well known for centuries in Armenia, 
Turkey, and other Eastern countries, and that he intended to call it 
by its common and well-known Armenian name. Dr. Dadirrian, after 
graduation at the New York University Médical Collège in 1871, te- 
turned to his old home in Armenia, Asia Minor, He came back to 
New York in 1884, and began the practice of his profession. In 
July, 1885, he flrst put his préparation of "Matzoon" on the market. 
On June 18, 1885, he read a paper bef ore' the New York Academy of 
Medicine on "Matzoon, or Fermented Cow's Milk," and exhibited 
samples. That paper déclares that: 
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"Slnce the earlier periods in history fermented eow's milk bas been abun- 
dantly used in Armenia, Persia, Turkey, Arabia, and other Eastern countries, 
by ail classes, and in ail seasons of the year. It is mode in every house, 
and ordinary milk is not at ail used as an article of diet. * * * Tbere are 
two kinds. One is thick, sometimes like Jelly or condensed milk; the other 
is liquid, like butter milk or koumiss. Thèse two kinds, the one or the other, 
according to préférence, are used for the following purposes: As an article 
of diet. * * * In Asia Minor, and even in Constantinople, Matzoon is put 
upon the table in a large dish, and is eaten with bread as a klnd of dessert. 

• * * The farmers use Matzoon when in the fleld, and by workingmen 
generally it is used to quench thirst. * * * It is used as an antidote for 
ail kinds of poisoning. * * * It is used as a prophylactic during every 
épidémie. * * * It is used as a panacea in ail acute fébrile diseases. 

♦ * * Matzoon is more savory than koumiss, although the two do not dlfCer 
entirely from each other." 

In Dr. Dadirrian's earliest circular he said, with respect to his 
préparation : 

"This préparation of milk originated In Armenia, around Mount Ararat, 
and extended thence to distant countries In Asia Minor, etc. It is used in 
thèse countries largely as food and as medicine in every form of fébrile 
diseases; also as an antidote to poisons. * * * It is prepared from pure 
milk alone. * * * i présent this préparation to the médical profession and 
publie in America as difCering essentially from other préparations of the kind 
in présent use, without seeking to disparage their acknowledged value, but 
as something new and altogether unused hère, and having many différent 
properties from the others, and ask for it a trial at their hands, with great 
confidence in its value, based upon a Personal expérience in its use during 
three years in Asia Minor, ten years in Constantinople, and considérable time 
in New York, and from observing its usefulness in the hands of eminent 
American, German, and French physicians in Constantinople." 

On September 2, 1884, Dr, Hamlin, an American missionary, who 
had witnessed the bénéficiai effects of Matzoon in the East for 40 
years, wrote to Dr. Dadirrian as f ollows : 

"I am glad of your effort to introduce Matzoon. I used it constantly in its 
solid form for thirty years in Turkey." 

Dr. Van Lennep, late missionary of the American board in Turkey, 
writes to Dr. Dadirrian, under date of September 12, 1885 : 

"I am glad to learn that you are introducing into this country the celebrated 
Oriental fermented milk food, called 'Matzoon.' The Arabs set so high a 
value upon it that they hold a tradition that an angel was sent from Heaven 
to reveal the secret to their father, Abraham; and they drink no water, but 
their favorite Matzoon instead, which stands night and day in a large dish 
near the entrance of the tent." 

Upon Dr. Dadirrian's own admissions, we fail to see how he can 
claim "Matzoon" as, in any proper sensé, an arbitrary or fancif ul word, 
and therefore the" proper subject of a trade-mark. We think this 
case is clearly governed by the opinion of the suprême court in the 
leading case of Canal Co. v. Clark, 13 Wall. 311. 

The défendants' label is so différent in appearance from complain- 
ant's that no relief can be granted on the ground that the ordinary 
purchaser is likely to be deccived or of unfair trading. Bill dismissed. 
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VAN CAMP PACKING CO. v. ORUIKSHANKS BROS. 00. 
(Circuit Court of Appeals, Tlilrd Circuit. November 28, 1898.) 

No. 11. 

Unfair Compétition in Tbade— Imitation of Packages and Labels— Pre- 

LIMINAKY InJUNCTION. 

Wliere imitation of packages, stamps, and letters is complained of, tUe 
question is wlietlier there is such simllarity as is lil^ely to impose on ordi- 
nary pureliasers, exercising such care only as is commonly used in pm- 
chasing the article in question. When this question cannot be answeied 
with certainty or safety, and there is no proof that any one has actually 
been misled, a prellminary injunction Is properly denied. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Thig was a suit in equity by the Van Camp Packing Company against 
Cruikshanks Bros. Company to restrain alleged unfair compétition in 
business. The complainant has appealed from an order of the circuit 
court refusing to grant a preliminary Injunction, 

V. H. Lockwood, for appellant. 
George H. Quail, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUTLEE, Dis- 
trict Jndge. 

BUTLEE, District Judge. The case is hère on appeal from an order 
dismissing a motion for preliminary injunction. The facts are correctiy 
stated by the circuit court, as follows: 

"The complainant, a corporation of the state of Indiana, filed thls bill to re- 
strain the respondents from infringement of thelr alleged trade-mark and from 
continuing unfair business compétition. The bill allèges that complainant 
has been engagea in making catsup since 1888, and had prior to August, 1896, 
bullt up a large trade in, and a valuable réputation for, catsup of its manu- 
facture. That about the latter date complainants began packing and selling 
single bottles of their catsup In paper boxes or cartons and placed thereon such 
devices and letterlng as identlfied the Van Camp goods. The bill states 
'that the essential feature of said box or carton is the said représentation of a 
bottle thereon'; that it was customary for grocers to place said boxes on their 
shelves with the picture of the bottle showing; that they also built up large 
pyramids of bçxes on thelr counters and In their Windows; that by means 
thereof, also of displays made by complainants at food exhlbits through the 
country and extenslve advertising of said style of packages, the public had 
become famillar with complainant's goods. The bill allèges complainants 
were the first to put up catsup in boxes or cartons of the fonn and appearance 
described. It allèges the respondents hâve since begun to pack and sell their 
catsup in cartons or boxes identlcally like those of complainant and with 
such illustrations, représentations, words and other features as were calcu- 
lated to deceive and mislead the public Into the belief they were complain- 
ant's goods. The respondent by answer and affldavits allège amongst other 
things, they hâve been manufacturing catsup for some elghteen years, that 
in January, 1897, they ordered paper boxes and thereafter began selling their 
catsup in such boxes; that they used the common ordinary style of 'knock 
down' box of a size sultable for a catsup bottle and placed thereon a picture 
of their own well-known bottle; that In color, style, lettering and design their 
package is radlcally différent from complainant's; that it was net made to 
simulate or copy complainant's package. They deny that any one has been 
decelved by their design and mistaken it for complainant's, and allège that 
no one using the most ordinary care, could mistalie their package or goods 
for complainant's." 
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The defendant's use of boxes or cartons similar to the plaintifE's, 
without more, could not be complained of. It is a common method of 
packing varions articles of mercliandise; and even if the plaintifE was 
the flrst to apply it to packing catsup he bas not thereby obtained a 
monopoly of its use for that purpose. Harrington v. Libby, Cox, Man. 
Trade-Mark Cas. No. 538, 12 0. G. 188 [Fed. Cas. No. 6,107]. The 
plaintiff' admits this, but asserts that the défendant has so imitated bis 
boxes and the stamps and letters upon them, as to mislead the public, 
and induce purchasers of his catsup under the belief that it is the 
plaintifE's. The boxes and their markings are readily distinguishable 
from the plaintiffl's by intelligent persons; and with care ordinary pur- 
chasers would probably distinguish them. The question, however, is, 
do they bear such similarity as is likely to impose on ordinary pur- 
chasers, exercising such care only as is commonly used in purchasing 
such articles? This question cannot be answered with certainty, or 
safety, from the évidence before us. There is no proof that any one 
has been so misled. In this state of uncertainty the court was not 
wrong in denying the motion. As has frequently been said, to justify 
a preliminary injunction the plaintilï's case must be clear in ail re- 
spects. Upon the record as at présent made up, the plaintiff's is not. 
The appeal must therefore be dismissed and the order afârmed. 
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et al. V. ALLEN et al. 

(Circuit Court of Appeals, Sixth Circuit November 9, 1898.) 

No. 55G. 

1. Patbnts — Preliminary Injonction — Review of Okder. 

The functions of tlie circuit court of appeals, in reviewing orders grant- 
ing or refusing preliminary injunctions, are such that it may properly 
afiirm an order granting an injunction in one case, and an order refusing 
one in another, on substantially the same évidence; the matter being one 
not involving the exercise of exact légal judgment on the part of the trial 
court, but merely judicial discrétion, i 

2. Same— Faildrb op Défendant to Make Foll Disci.osork. 

The refusai of a preliminary injunction in a suit for Infringement, al- 
though the defendant's affldavits did not disclose the materials or mode of 
manufacture of the alleged infringing product, wlU not be reversed on ap- 
peal, the weight to be given to such fact beîng a matter within the sound 
discrétion of the trial court. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Northern District of Ohio. 
Paul A. Staley, for appellants. 
Almon Hall, for appellees. 

Before TAFT and LURTON, Circuit Judges, and CLAEK, District 
Judge. 

TAFT, Circuit Judge. This is an appeal from an order of the cir- 
cuit court of the Northern district of Ohio refusing to grant a pre- 
liminary injunction on a bill flled by the Société Anonyme Du Filtre 

1 As to decrees granting injunctions in patent cases generally, ses notes 
to Consolidated Piedmont Cable Co. v. Pacifie Cable Ry. Co., 3 C. 0. A. 572, 
and Southern Pac. Co. v. Earl, 27 C. C. A. 189. 
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Œiamberland Système Pasteur and the Pasteur Chamberland Filter 
Company against Mortimer H. Allen and the Allen Manufacturing 
Company, to enjoin the infringement of letters patent No. 336,385, 
granted to Charles E. Chamberland for a flltering compound. 84 Ped. 
812. The invention is described by the patentée in his spécifications 
as foUows: 

"The means hitherto employed for flltering water ordinarlly consist In the 
use of burned brick, powdered substances, and varlous other materials, but 
which, either from the character of the materials themselves, or from the 
manner in whlch they are used or compounded, are not fully satisfactory, 
where great thoroughness in flltering is requisite. However efficient the 
named substances may be for flltering purposes, yet they do not, however, 
retain ail germs or microbes, or extremely fine organisms, which are In sus- 
pension in the water or other llquid. * • * My invention is designed more 
completely to hold bacls and retain such germs. The compound is formed 
substantially of pipe clay, or any other suitable clay, and porcelain earth, 
or its équivalents, hereinafter named. The clay is diluted in water, and then 
mixed with porcelain earth or its équivalents. The porcelain earth is ground 
or reduced to fine powder in any suitable mill, after having been previously 
baked in any suitable kiln. The proportions are from twenty to forty per 
cent, of clay to sixty to eighty per cent, of porcelain earth or its équivalents. 
They may, however, vary more or less. I wish It, however, to be understood 
that I do not limit myself to the above-named substances; for the same, 
or very much the same, reswlt may be attained by using, for instance, silex, 
magnesia or its équivalent, Instead of porcelain earth. • * * A flltering 
body produced from the above compound is homogeneous, and fulfills the re- 
quired conditions for flltering. I do not wish to be understood as laying claim 
broadly to the materials hereinabove mentioned as a flltering compound, but 
only when they are treated as above specified." "I claim a flltering compound 
formed of porcelain earth baked and reduced to a powder and pipe clay, com- 
bined in the proportions set forth, the said compound being baked, substan- 
tially as set forth." 

The défendant M. Allen, it appears from the évidence, had been 
sales agent of the complainant company. He had nothing to do, so 
far as the évidence shows, with the manufacture of the flltering com- 
pound, and was not possessed of any more of their trade secrets than 
was involved in the sale of the patented article. The complainant had 
great difficulty in flnding out where the flltering material of the défend- 
ants was manufactured. Allen, the défendant, misled the complainant's 
agents on this point by false statements. They finally discovered, how- 
ever, that the tubes or flltering vessels were made by the Brewer Pottery 
Company, at TifiSn, Ohio. Upon application to Brewer, the président 
of that Company, for a sample of the material, he declined to give it, 
but said that he would testify in full when the suit was brought. The 
complainant obtained from Allen a pièce of a broken tube, which 
was subjected to chemical and mechanical analysis. The results of 
thèse analyses are given in alBdavits of chemists. They do not estab- 
lish that the process of manufacture used was the same as that de- 
scribed in the patent, though they hâve some tendency to show that 
the materials were probably the same. Brewer, the président of the 
Brewer Pottery Company, makes an affldavit, introduced by the de- 
fendants, in which he swears that the process which he follows in 
making the flltering tubes for the défendants is a secret process, not 
known even to the défendants; that it is entirely différent from that 
of the complainants; that he subjects the material to a heat of 3,000 
degrees Fahrenheit, — a heat which would utterly destroy the tubes 
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of the complainants for filtering purposes ; that the Allen tube is much 
less porous than the so-called Pasteur tube; that in the manufacture 
of the Allen tube there is no pipe clay or any ground, baked porcelain, 
or earthen ware used; that the clay compound used in the manufacture 
of the tubes for Allen is substantially tiie same compound which bas 
been employed by potters and manufacturers of earthen and porcelain 
ware for more than 20 years; that the exact proportions of the com- 
pound, the degree of beat necessary, and the time of baking requisite 
for the best results hâve been arrived at only by careful experiment 
and extrême nicety of treatment; that, in arriving at the ingrédients, 
proportions, and treatment of the material used in the manufacture, 
he bas expended much time, trouble, and more money than he bas 
received for the tubes, and for such expenditure of time, labor, and 
money he can receive adéquate rémunération only by being permitted, 
for the présent, to keep such formula and process secret; that he is 
willing, however, and will, if so directed, confldentially inform the 
court, or a proper commissioner to be appointed for that purpose, of 
the détails of such formula and process. The court below found that 
there was not sulHcient proof of inf ringement to justify his issuing the 
injunction. Eeferring to the refusai to disclose just what the défend- 
ants' filter was made of, the learned judge at the circuit said: 

"It Is qulte true that thls affidavit of Brewer's is somewhat dlslngenuous 
in its refusai to disclose the précise eharacter of the compound he uses for the 
défendant, and the exact processes by which it is completed in the factory. 
He offers, In connection with his refusai, to disclose it confldentially to a com- 
missioner of the court, but this scarcely will relieve the fact that he does 
refuse to disclose it, claiming it as a trade secret of his own. But I am not 
prepared to say that, if we give the most coinprehensive effect to this re- 
fusai, the défendant is bound by it; nor am I quite prepared to say that on a 
défense like this of his manufacture he is bound to make such disclosure in 
an afadavlt. If the plaintiffs need the proof in aid of their bill, they hâve 
the remedy of a bill of discovery, or of an examination of witnesses, and, 
in the absence of a resort to some such remedy for obtaining proof, it may be 
that the refusai to disclose is not reprehensible. The défendant Is under no 
obligation to aid the plaintiffs in the procurement of their proof, and this is 
only another illustration of a necessity for waiting in a case lilie this untll 
the final hearing before issuing any process of injunction." 

The weight to be given to the circumstances of nondisclosure by 
the défendant or his witnesses upon a preliminary hearing with référ- 
ence to the question of an infringement was one which addressed itself 
to the court below in the exercise of a Sound légal discrétion as to 
whether the preliminary injunction should issue or not. Unless we 
reach the conclusion that this discrétion has been abused, we should 
not reverse the action of the court below. We are not prepared to 
say that, even in the absence of any direct évidence at ail as to the 
infringement, a court might not, on a motion for a preliminary in- 
junction, infer infringement from the disingenuousness of defendant's 
witnesses and their reluctance to disclose ail the facts. The ordinary 
rule is that one who has knowledge peculiarly within his own control, 
and refuses to divulge it, cannot complain if the court puts the most 
unfavorable construction upon his silence, and infers that a disclosure 
would bave shown the fact to be as claimed by the opposing party. 
But the court below has not deemed i^ proper, in view of the circum- 
90 F.— 52 
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stances, to put tiiis anfarçrable construction qn the conduct of the 
défendant and the person who naakea his tubes. The complainant, 
even upon a preliminary hearing, had full opportunity to apply to the 
circijit court for leave to examine Brewer and compel a disclosure, but 
it did not see fit to take tiiis course. 

While, if this court were now called upon as an original question 
to announce a conclusion upon the weight of the évidence and the 
signiflcance to be attached to the silence of the défendant and his 
witne^ies in respect to the process by which his tubes are made, 
we might décide that there was sufficient évidence of infringement, we 
cannot say that the action of the court below in holding otherwise ex- 
ceeded the limita of a sound judicial discrétion. As we base our con- 
clusion upon the issue of infringement, the prior décision of this court, 
and of other courts in other states, upon the same patent, upon appli- 
cations for preliminary injunctions therein, are of no importance, be- 
cause they did not présent the same facts. The question for the court 
upon this hearing is whether the court below exceeded the limits of a 
Sound judicial discrétion in refusing an injunction to the complain- 
ant. We may answer this question in the affirmative, without de- 
ciding that, had the court entered an order for the injunction, that 
order should be reversed. The function of the court of appeals, in 
hearings like this, is such that it may properly afflrm an order re- 
fusing a pifeliminary injunction in one case and an order granting it 
in another on substantially the same évidence, because it is easy 
to conceive a case presenting upon a preliminary hearing such au 
evenly balanced controversy that the court above would afSrm the 
action of the court below, whether one way or the other, when that 
action involves the exercise, not of exact judicial judgment, but merely 
judicial discrétion. The patent at bar has been before this court in 
the case of Blount v. Société, 6 U. S. App. 335, 3 C. G. A. 455, and 53 
Fed. 98. In that case the circuit court for the Southern district of 
Ohio had granted an injunction against the défendant, who had been 
the intimate and confidential agent and offlcer of the complainant Com- 
pany, and who, it was shown to the satisfaction of the circuit court, 
was making filters likè those described in the patent. This court, 
after considering the record before the circuit court, held that, in the 
granting of the order of injunction, the sound légal discrétion of the 
circuit court had not been improvidently exercised. In this case, upon 
the same patent, but upon différent évidence as to the infringement, 
we hold that the action of the court below in refusing to grant an in- 
junction was within the limits of its sound légal discrétion. It is to 
be hoped that the patent and the évidence in this case will now come 
up for final hearing and the controversies arising on it be finally ad- 
judicated. The order of the circuit court is afiarmed. 
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Patents— Invention— Ad APTiNG Dbvice to Use in Kew Art. 

The adapting of a well-known device to the same use in a différent art 
le not patentable. 
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Same— Appahatus roR Cooling Saline Sowjtioks. 

The Cogswell patent, No. 362,938, for an apparatus for eoollng saline 
solutions, whlch consists of a séries of eonnected transverse pipes passed 
through the Solvay column used in the manufacture of carbonate of soda, 
and through which cold water is eireulated, is but the application to such 
column of a well-known method of coolIng llquids, which does not Involve 
patentable invention, and which was anticipated In the partlcular art for 
the same purpose in the Gerstenhofer apparatus for the manufacture of 
sodium carbonate, patented in 1S81, and In Wlgg's English patent, Issued 
In 1882. 
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Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

Thls was a bill in equity to restrain the infringe- 
ment of a patent. Plaintiff, the Solvay Process 
Company, is the owner, by assignment, of a patent 
issued to William B. Cogswell, May 17, 1887 (No. 
362,938), for the purpose of cooling saline solutions. 
The défendants attacli the validlty of the patent. 
The purpose described in the spécifications of the 
patent Is applicable to the absorber or bicarbonate 
column used by Ernest Solvay, and described in 
the spécifications for a patent issued to him March 
4, 1873, for an improvement in the process and ap- 
paratus for the manufacture of carbonate of soda. 
ïMg. 1 of that patent, which is given on next page, 
sufflciently shows the structure of the column. Sol- 
vay said in the spécifications: "Into this absorber 
I place a number of plates, perforated with small 
holes, so as to divide the gas as much and so often 
as practicable, and also a number of plates provided 
with one or a few large holes, which v»'ill just allow 
the liquor and gas to pass without permitting the 
fresh liquor entering the absorber to mlx with the 
nearly-saturated liquor at the bottom of the ab- 
sorber. The perforated plates I prefer to malje 
of the shape of globular segments, and to provide 
them with projections or teeth round their circum- 
ference, the openings between the sald teeth allow- 
Ing the liquor and gas to pass, when the small holes 
may be partially stopped up. The above-mentioned 
plates may be- cast as part of the apparatus, or 
be separate pièces, or be supported therein by any 
convenlent means. Thls absorber Is always kept 
nearly full of liquor, while the carbonic acid ob- 
talned from any convenlent source, but by préfér- 
ence from a llmekiln, is f orced— say by means of an 
air pump — In at the bottom of the absorber through 
a pipe. The carbonic acid gas should enter under 
a pressure exceeding the pressure of the column 
of liquor whlch the gas has to pass through. By 
thèse means the gas is brought into very intlmate 
contact with a high column of liquor moving in an 
opposite direction, and is at the same time made 
to expand, and to do a considérable amount of 
mechanical work, in conséquence whereof It ab- 
sorbs an amount of beat sufflcient to prevent ail 
heating of the liquor in the apparatus, otherwise 
produced by the absorption of the carbonic acid, 
and which I bave found very dilHcult to prevent 
by any other means." The liquor referred to in 
the patent is a solution of sait and ammonia which, after uniting with car- 
bonic acid gas, produces by two Chemical reactions crystals of bicarbonate of 
soda. 





820 



90 FEDERAL REPORTER. 



The drawlngs, spécifications, and clalms of tbe patent In suit are as foUowa: 




?q 
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"Apparatus for Cooling Saline Solutions. 

"Spécification Forming Part of Letters Patent No. 362,938, Dated May 17, 1887. 

"Application flled July 20, 1885. Sériai No. 172,146. 

"(No Model.) 

"To Ail Whom It May Concern: Be It known that I, William B. Oogswell, 
of Syracuse, in the couoty of Onondaga, state of New York, a citizen of tlie 
United States, liave invented certain new and usef ul improvements in bicar- 
bonate columns, of whicli the foUowing is a spécification, référence being 
bad to the accompanying drawlngs, In which Fig. 1 is a longitudinal yertical 
section of one of the horizontal segments of the column; Fig. 2, a top plan 
View of same, showing sections of construction at the ends of the piping Sys- 
tem; Fig. 3, a plan vlew of the inner faCe of the pipe-heads; Fig. 4, an éléva- 
tion of the column. My invention relates to the manufacture of bicarbonates, 
and it consista in the construction of the apparatus, and not in the chemical 
portion of the process. My object is to partially cool the liquid contents 
of the column, or reduce their température, so that they leave the column 
cooler than by the ordinary process, where tubular colurons are used without 
any cooling attachments. It consists in the use of internai or partly Internai 
and partly extemal cooling pipes, with the exterior internai surface of which 
the hot llquld cornes Into contact, and which pipes are kept as cool as possible 
by maintaining a flow of cold water through them, or by any other équiv- 
alent means. I construct my column as follows: A represents a section of 
the column, tubular in form, and provided wlth flanges, which are secured 
to the preceding and following sections in any ordinary manner, as the column 
is built up of successive superimposed sections until the desired height is reach- 
ed. B, B, are rectangular nozzles, formed intégral with the body of the column, 
openlng outward and into the interior of the section, the openings being usu- 
ally rectangular In form. Thèse nozzles are located opposite to each other 
upon the periphery of the section, and usually in tlie same horizontal plane. 
C, C, are the fine sheets, perforated, as at a, to receive the due pipes, D, D, 
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and also provlded with holes to receive the bolts by which thèse sheets are 
secured to the outward flanges of the nozzles. The flues are set In thèse sheets 
in any ordinary manner. E, E', are the eovers, provided with the partition 
walls b, b, upon E, and d upon E', which walls stand out at right angles to 
the inner faces of the eovers, and when placed In position fonn the chambers 
1, 2, 3, 4, and 5. F, P", are couplings for the inlet and exit pipes for the 
water or cooling mixture. H, H', are couplings, which can be used when it 
is desired to couple by Connecting pipes the sections (two or more) of the col- 
umn together, so that the water will flow from one section through another. 
In Pig. 4 several sections are shown coupled together, and ail talslng the water 
from a single stand-pipe, m; e, e, representing the Connecting pipes and n, n, 
the exit pipes. My invention is operated as follows: The water enters the 
chamber 1 through the coupling, F, passes thence through the flues trans- 
versely Into the chamber 4, thence through the flues into the chamber 2, thence 
across into the chamber 5, and thence across into the chamber 3, from which 
tt passes out through the coupling, F'. The drawings show the pipes, D, 
arranged in pairs, but they may be arranged singly, or in any other manner 
desired. By the use of thèse pipes the contents of the column are much re- 
duced in température when they leave It, and the quantity of bicarbonates 
produced is largely increased by the quickening of the process. What I claim 
as my invention, and désire to secure by letters patent, is: (1) A bicarbonate 
column consisting of a séries of superimposed sections, provided with trans- 
verse flues continuously connected, and having inlet pipes opening into the 
fines and exit pipes coupling the sections together, substantially as described. 
(2) A section for a bicarbonate column, consisting of a body, A, nozzles, B, 
flue sheet, C, flues, D, cover, E, and inlet and exit couplings, F, F', constructed 
and operating together, substantially as described, for the purposes set forth. 

"In witness whereof I bave hereunto set my hand this 5th day of January, 
1885. W. B. Cogswell. 

"In présence of: 
"C. W. Smith. 
"S. D, Gilson." 

It appears by the concession of counsel that the Solvay process patent was 
a very valuable one, and worked a révolution in the art of making bicarbonate 
of soda. No column was erected in this country until 1883. The plaintifiC 
then built a column in accordance with the Solvay patent at Syracuse, N. Y. 
Considérable difficulty was found in preventing the beat caused by the rea6- 
tion from arising to such a degree as to interfère with the proper Chemical 
changes. At flrst a hose was used to throw the water upon the column which 
was 60 feet high and 6 feet in diameter. This proved not to be successful 
in properly reducing the beat. A water jacket was then put around the 
column, but that proved not to be what was desired. Finally, wîthin three 
or four months after the column was built, Cogswell, the patentée, conceived 
the présent apparatus. It was introduced Into the column. and increased 
the production per day of a column from 12 tons of bicarbonate of soda to 
more than 80 tons. The court below held that there was no novelty in the 
device by reason of what was shown in the prier art, 

Smith. & Denison, for appellant. 
Cyrus E. Lothrop, for "appellees. 

Before TAFT and LURTON, Circuit Judges, and CIARK, District 
Judge. 

TAPT, Circuit Judge (after stating the facts as above). We coiicur 
with the court below in the view that there is no patentable novelty 
in the device under considération. The problem which Cogswell had 
to solve was how to prevent a column of liquid in which chemical re- 
actions were producing beat from becoming so hot as to interfère with 
the reactions. In Gerstenhofer's patented apparatus for the manu- 
facture of sodium carbonate was a tank in which the same chemical 
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reaction between carbonic acid and ammoniated brine, as in the Solvay 
process, was intended to take place. For tbe purpose of avoiding too 
great beat in tbe reactions, tbe patentée introduced a cylindrical coil 
of pipe winding about the inside surface of thé tank, and coming in 
contact with the liquid to be cooled, and passed cold water through tlie 
coO. Gerstenhofer's patent was issued in 1881. In 1882 an Euglish 
patent was issued to Charles Wigg for the making of carbonate of soda, 
in which soda was made by the same chemicaJ reactions as those in the 
Solvay process. The ammoniated brine and carbonic acid gas were 
mixed In a tank. In order to facilitate the union, and to prevent too 
great beat, the inventer provided a réel with hoUow arms or beaters 
rotating around a horizontal axis inside the tank, and passed cold 
water through the hollow arms. The arms extended transversely 
across the tank. In 1882, a patent was issued to F. 0. Kunz for an 
apparatus for the cooling of mash in a distillery. It consisted of a 
séries of transverse pipes so connected together as to permit a con- 
tinuons flow of cold water from one end to the other of the vessel in 
wbich the mash was contained. In January, 1883, a patent was issued 
to F. Eichter for a béer cooler. It was for a device having transverse 
pipes arranged in horizontal séries in a vessel into which the béer was 
allowed to drip. Through the pipes there was a continuous flow of 
cold water. The inlet and outlet pipes were adjusted in relation to 
the various séries so that water of différent températures might be 
introduced into the différent séries as the operator should désire. Et 
is common knowledge that one of the best modes of cooling liquids is 
by introducing pipes into the liquid to be cooled, and circulating 
through sueh pipes a cooler médium. So far as we can see, this is 
ail that the patentée in the case before us did. The use of pipes for 
the very purpose which the patentée hère had in mind is shown in the 
Grerstenhofer and the Wigg devices. The arrangement of such pipe 
in transverse horizontal séries with provisions for varying the beat 
in the différent séries is shown in the Richter beer-cooler patent, 
already referred to. To apply the apparatus thus disclosed in the 
prior art to the Solvay column does not seem to us to hâve required 
any invention whatever. The cross-examination of the complainant's 
expert by Mr. George Lothrop demonstrates how small a step in the 
art the complainant's device was: 

"X. Q. 17. If steam or hot water were passed through the column of the 
Cogswell patent, instead of ammoniated brine, would not water circulating 
through the transverse flues cool the steam or hot water tn the same manner 
that it cools ammoniated brine In the opération bt the Cogswell apparatus? 
A. If the water which circulâtes through the pipes called the transverse flues 
in the Cogswell patent is cooler than the water or the steam which is passed 
through the column as supposed in the question, the cooler water in the pipes 
will absorb and carry ofC beat from the surrounding botter fluid, whatever 
that may be, whether steam, water, or ammoniated brine. X. Q. 18. Has it 
not been long known that if a heated fluid be passed through a vessel it can 
readily be cooled by a water circulating pipe placed transversely to the path 
of the movlng fluid? A. Tes, sir. X. Q. 19. Was not this well known long 
prior to the date of Mr. Cogswell's alleged Invention? A. I think it was. 
X. Q. 20. Referring to the patent to Kunz, does not that patent show and de- 
scribe a cooling apparatus built of a séries of superimposed sections so ar- 
ranged as to form a continuous passage for fluid from the top of the top 
section to the bottom of the lower section? A. It does. X. Q. 21. Is not 
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each section of that apparatus provided with transverse cooUng pipes through 
which water may be ruade to circulate? A. It is. X. Q. 22. Are not the 
transverse cooling pipes in one section shown and described as connected with 
ttie transverse cooling pipes in the adjacent section? A. They are. X. Q. 23. 
Assuming that water is circulated through the transverse cooling pipes of 
the Kunz patent, will not those pipes cool any fluid passed through the appa- 
ratus, provided such fluid be botter than the water in the circulating pipes? 
A. It seems to me that they would. X. Q. 24. Does not the Richter patent 
show and descrlbe a cooling apparatus in which différent portions of the ap- 
paratus may be independently supplied with cooling water? A. It does. 
X. Q. 25. Does not the Wigg patent show and describe transverse cooling pipes 
in an apparatus for making bicarbonate of soda by the ammonia process? 
A. It does. X. Q. 28. Does not the Gerstenhofer patent show auother well- 
known form of cooling pipes applied to an apparatus for making bicarbonate 
of soda by the ammonia process? A. It shows a cooling eoil of cylindrical 
form arranged in a vessel described as being designed for use in the ammonia 
process of making bicarbonate of soda. A cooling coil of that forna was well 
known before this patent." 

The great increase iu the product effected by the Cogswell apparatus 
would, in a doubtful case, be évidence of the patentability of the inven- 
tion, if there had been naany inventors at worli in the field for a consid- 
érable time. But it is to be observed with référence to the asserted 
difficulty of the problem of cooling the column properly that it was not 
six months after the Solvay process was put into practical opération 
in this country, and the difflculties with respect to heating were de- 
veloped, before Cogswell conceived of this method of avoiding them. 
The profitable manufacture of soda by the Solvay process had been 
rendereddifflcult to the rest of the world by the fact, which is asserted 
by the complainant company, that there were many secrets needed for 
a very successful opération of the process, which had been carefully 
guarded by it. While the patent was in force, therefore, those who 
would be likely to devise improvements were limited to the small num- 
ber of licensees. In this country there was but one, and its column 
was not built till 1883. When it began to be operated, the heating 
difficulty was presented. The use of the hose and the water jacket 
on the column were but crude attempts to meet it, which were followed 
at once by the présent system. The experts and counsel for the com- 
plainant hâve involved ingenious théories upon which to base the claim 
that the apparatus hère devised is peculiarly adapted to the Solvay 
process, and solves the problem in a wonderful way. We cannot think 
that the problem is so intricate. The question was to reduce the 
heat of the liquid. It is said that it was to reduce the beat at the 
proper points. The devising of means by which the température of 
the flowing water should be varied at différent parts of the column in- 
volved nothing but mechanical skill, and was plainly disclosed in Eich- 
ter's patent. The questions where the coder water ought to be intro- 
duced, and what the variation in températures ought to be, were ques- 
tions for experiment, and are not answered by anything in the patent. 
The case is well within the principle laid down in Stearns & Co. v. 
Eussell, 54 U. S. App. 591, 29 G. G. A. 121, and 83 Fed. 218, and Steiner 
Fire Extinguisher Co. v. City of Adrian, 16 U. S. App. 409, 8 G. G. A. 
44, and 59 Fed. 132, and the cases upon which those décisions rest. 
The decree of the circuit court is affirmed. 
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AMERICAN GRAPHOPHONB CO. v. NATIONAL GRAMOPHONB CO. et al. 

(Circuit Court, S. D. New York. December 10, 1898.) 

Patents — Inpringbment — Improvbment in Rbcokding and Reprodccikg 
Speech. 

The Bell & Tainter patent, No. 341,214, for an Improvement In recording 
and reproduclng speech, as to claim 21, coverlng a loosely-mounted or 
gravity reproducer, held valid and infringed, on motion for preliminary In- 
junctlon. 

Motion for preliminary injunction on United States patent to Bell 
& Tainter for improvement in recording and reproduclng speech, etc., 
No. 341,214, May 4, 1886. 

Richard X Dyer and Philip Mora, for the motion. 
Charles E. Mitchell, opposed. 

LACOMBE, Circuit Judge. Although the notice of motion em- 
braces daims 19 to 23, both inclusive, complainant has addressed its 
argument solely to claim 21. The others may be considered as with- 
drawn from this application. It is diiBcult to see upon what theory 
this court can assume that Judge Shipman, in the case of Same Plain- 
tiff' V. Leeds, 87 Fed. 873, held the twenty-flrst claim not to be valid, 
in view of the fact that the decree in that case expressly déclares that 
the patent is valid so far as that claim is concemed. Nor is there 
anything in the opinion in the Leeds Case which would require this 
court to read additional éléments into claim 21, thereby making it 
identical with one or more of the other daims which were also sus- 
tained. It seems reasonably clear that this court did not entirely con- 
cur with Judge Crosscup. Certainly it held the claim for the loosely- 
mounted reproducer, or gravity reproducer, or floating reproducer to 
be valid; and in disposing of the présent motion this must be taken as 
adjudicateid, no new évidence of any weight being introduced. 

The claim reads as follows: 

"(21) The reproducer, mounted on a universal joint, and held against the 
record by yielding pressure, substantlally as described." 

Défendants seek to escape infringement upon the theory that the 
sinuosities in their record which préserve and reproduce the sound 
waves are found in the walls of the groove, instead of in the bottom; 
wherefore, as they contend, the reproducer is not held with a yield- 
ing pressure against the record, but is moved positively by the side 
walls. A careful perusal of the patent, however, indicates that the 
word "record" is not used to indicate solely that particular part of the 
recording groove whereon the sound waves are recorded by élévations 
and dépressions. Thus, referring to the opération of the reproducer, 
the spécification says: 

"No spécial care Is necessary to insure ite adjustment; for if the repro- 
ducer be allowed to rest against the record, with the style, upon the engraved 
Une, the style wiU of Itself gravitate to the bottom of the groove." 

And again; 

"Difficulties on thèse accounts are avoided by the loose or flexible mounting 
of the reproducer, the style automatlcaUy adjusting itself to the proper place 
an the record." 
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The earlier art shows a reproducer held rigidly. The "floating re- 
producer" was adapted to put itself in place and keep itself in place 
despite the varions disarrangements of parts to which machines of this 
class are liable. And in défendants' machine this same automatic 
action is secured in the same way. Resting always on the bottom of 
the groove, the reproducer is always in that part of the groove or record 
— held there by yielding pressure — where it can be acted upon by the 
irregular surface which préserves the sound waves; and it would seem 
to make little différence whether that surface was located at the 
bottom or at the side of the groove, especially in view of the language 
of the spécification: 

"The reproduclng style, mounted as just explained, is specially adapted for 
use In connection with a record in tlie form of a groove wlth sloping walls, 
and this combination is specially claimed; but it may also be usefully em- 
ployed In connection wlth other forins of record." 

There seems to be no spécial equity in the circumstance that défend- 
ants hâve not heretofore been disturbed by suit. Complainant has 
evidently been diligent in bringing suits against earlier infringers, 
and was under no obligation to sue every one at the same time. 

Upon formally withdrawing the motion as to the other claims, com- 
plainant may take an order in the usual form as to No. 21. After 
the order is entered, however, its opération will be suspended until 
January 25, 1899, in order to give défendants an opportunity to prose- 
cute and argue an appeal, if they be so advised. 



THE PBNOKBH, 

(Circuit Court of Appeals, Sixth Circuit. November 14, 1898.) 

Nos. 573-575. 

Maritime Liens— Wasbs and Advancbs— Evidence. 

Evidence considered, and held insufflcient to satisfy the court of the bona 
fides of certain claims for wages and advances which were alleged to con- 
stitute maritime liens entitled to precedence over a mortgage on the ves- 
sel. 

Appeal from the District Court of the United States for the Eastern 
District of Michigan. 

Fred C. Harvey, for appellants. 
L M. Huntsberger, for appellee. 

Before TAFT and LURTON, arcuit Judges, and CLARK, District 
Judge. 

LURTON, Circuit Judge. Three appeals by intervening libelants 
hâve been heard together. They are as follows: First, that of Nettie 
Lasch, who flled a claim for wages alleged to be due her as cook for the 
seasons of 1894 and 1895; second, that of Pearl C. Klumph, who inter- 
vened to recover wages claimed as due him as seaman for 1894 and 
1895; and third, that of William C. Klumph, who has flled a claim for 
money which he claims was advanced by him for repairs to be made 
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upon the vessel. The scliooner Penokee was sold in the spring of 
1894 to Almond P. Klumph, ■who paid part cash, and executed a mort- 
gage upon the vessel for the remaining purchase money, which was duly 
recorded. lîie mortgagor covenanted not to in volve the vessel in debt, 
while the mortgage continned, beyond $300, and gave a bond with per- 
soBal se«urity to secure the mortgagee against a breach. The Penokee 
was sailed during the seasons of 1894 and 1895, by her owner, Almond 
P. Klumph, as master, and in November, 1895, was libeled for wages 
and supplies, etc^ The mortgagee intervened, and set up the unpaid 
purchase money so secured by mortgage. The vessel has been sold. 
Her proceeds are insufflcient to pay oflE the maritime liens allowed as 
préférences and the mortgagee. The daims of the three appealing 
libelants were allowed in full by the commissioner to whom they were 
referred. Exceptions were filed by the mortgagee, which were sus- 
tained by the court, so far as to disallow so much of the claims of Nettie 
Lasch and Pearl Klnmph as sought to reCover for wages claimed as 
earned in 1894. The claim of W. 0. Klumph was disallowed altogether. 
The libelants only hâve appealed. 

The record has been carefuUy read. The owner, Almond P. Klumph, 
is the father df the two libelants, Pearl and W. C. Klumph, and the 
friend and intimate of his cook, the libelant Nettie Lasch. It is also 
shown most conclusively that this owner and mortgagor entertained ma- 
licious feelings towards the mortgagees of his vessel. The évidence 
fails to satisfy us as to the bona Mes of any of thèse claims, and fails 
to remove the suspicion of a family conspiracy to concoct claims which 
would préjudice the mortgagee, the mortgagor being insolvent, and his 
indemnity bond worthless. Making every allowance for the weight to 
be attached to a commissioner'S report where évidence is conflicting, we 
are unable to see any error in the ruling of the district court upou the 
exceptions to that report flled by the mortgagee. The évidence is 
voluminous, and we only deem it necessary to state oiir conclusions. 
The decrees appealed from will be affirmed, with costs. 



THE TIGBK. 

(District Court, N. D. Callfornia. December 12, 1898.) 

No. 11,426.' 

1. Maritime Liens— Lâches of Claimant— Bona Fide Purchasers. 

The question as to what length of delay In proceeding to enforce a 
maritime lien will constltute lâches and bar relief against a bona fide pur- 
chaser of the vessel is always one of fact ta be determined in view of the 
particular faets in each case. 

8. Samb— Factb Considered. 

Where a llbel to enforce a lien for work against a steam tug was not 
flled until 17 months after the work was performed, during 10 montlis of 
which tlme the tug had been out of commission, and lying in the harbor 
of the city; where the libelant reslded, such delay constituted lâches 
which barred the libelant of relief as against an owner who purchased the 
tug a few days before the libel was filed, wlthout knowledge of the claim. 
and knowlng that the vessel had been out of service for many months, and 
who made inqulry of the seller as to liens before the purchase. 
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This is a libel in admiralty by Michael Aamadt and others against tho 
steam tug Tiger, etc., Sanford Bennett, claimant. 
John J. Coffey, for libelants. 
Andros & Frank, for respondent. 

DE HAVEN, District Judge. This is a suit in admiralty to enforce 
a lien against the steam tug Tiger for the balance due the libelant 
for work performed by him on board that boat as carpenter and seaman 
between the 17th of March, 1896, and the 18th of October of the same 
year. On March 15, 1898, — 13 days prior to the commencement of this 
action, — the vessel was sold for a valuable considération to one Ben- 
nett, who has appeared as claimant, and made answer to the libel. 
The défense interposed is that the lien sought to be enforced is barred 
by reason of the lâches of the libelant in failing to take appropriate 
proceedings to enforce the same before the tug was purchased by, and 
passed into the possession of, the claimant. It appears from the évi- 
dence that for 10 months prior to the 15th of March, 1898, the Tiger 
was ont of commission, and lying in the harbor of San Francisco, and 
the libelant was during the same time residing in the clty of San Fran- 
cisco. The claimant at the time of his purchase knew that the tug had 
been out of commission during the period named, and before purchasing 
inquired of her owners in relation to outstanding liens, and was in- 
formed by them that there were none, and he had no notice from any 
source of the claim of lien sought to be enforced in this action. That 
upon thèse facts the claimant must be deemed to be a bona fide pur- 
chaser without notice of libelant's asserted lien, does not admit of 
doubt. He knew that the tug had been out of employment for nearly 
a year, and was without a master, and in seeking information from 
the vendors the claimant did ail that was reasonably required of him 
for the purpose of ascertaining what claims were outstanding against 
the tug. There was nothing whatever in the circumstances attending 
the transaction to suggest to a man of ordinary prudence the necessity 
for inquiry from any person other than the vendors. The question, 
then, arises whether upon thèse facts the libelant is now entitled to en- 
force his lien. I am of the opinion that he is not. The lien claimed is 
maritime in its nature, and such a lien cannot be enforced to the détri- 
ment of a bona fide purchaser, when the person in whose favor it exists 
had a reasonable opportunity to commence proceedings to enforce it 
before the change of ownership, and neglected to do so. The question 
as to what length of delay in proceeding to enforce such a lien will con- 
stitute lactés is always one of fact to be determined in view of the par- 
ticular facts of each case where the question arises. The Key City, 14 
Wall. 653. But unreasonable delay wàll defeat the lien when the rights 
of a bona fide purchaser hâve intervened. Thus, in the case of The 
Lyndhurst, 48 Fed. 840, it was sought to enforce a lien for materials fur- 
nished about one year before the libel was flled, and more than five 
months after the vessel had been sold to a bona fide purchaser, and the 
court, in holding that the lien was lost by lâches, said: 

"As against a bona fide purchaser who makes ail reasonable efforts to dis- 
cover incumbrances, and fails to find any, such a lien, after a delay of nearly 
a year to take any steps to enforce It, where the vessel has been ail the 
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tlme withln easy reach of process, and the vendor meantlme, as In tWs case, 
has Decome Insolvent, Is lost through lâches. After such ample opportunity 
to enforce the lien, the loss should fall upon the lienor, and not on the bona 
fide vendee. The perlod of limitation of liens in admiralty, as against a bona 
flde purchaser, Is 'a reasonable opportunity to enforce them.' " 

So, also, in The Lillie Mills, 1 Spr. 307, Fed. Cas. No. 8,352, the same 
principle was declared in the folio wing langnage: 

"When the rights of third persons hâve intervened, the lien will be regarded 
as lost If the person In whose favor It existed has had a reasonable opportunity 
to enforce It, and has not donc so. This is the well-settled rule of the ad- 
miralty. The lien for supplies has Its origin in the necessities and con- 
venience of commerce and navigation. It is for the interest of navigation 
and commerce that thèse liens should exist, and It is equally so that they 
should not be allowed to extend unnecessarily, to the injury of Innocent third 
persons." 

The same nile is also approved in The Utility, 1 Blatchf. & H. 218, 
Fed. Cas. No. 16,806; The Bristol, 11 Fed. 156, 20 Fed. 800; Nesbit t. 
The Amboy, 36 Fed. 926. That in this case t\e libelant had, during the 
10 months the Tiger was lying in the harbor of San Francisco, ample 
opportunity to commence proceedings to enforce his lien, cannot well 
be disputed; and as such lien was latent, and without such action upon 
his part could not well be known to the public, his delay in filing this 
libel until after the vessel had been sold to a bona fide purchaser was 
at his own péril, and opérâtes as a waiver of the lien in favor of such 
purchaser. The libel will be dismissed, the claimant to recover costs. 



MEMORANDUM DECISIONS. 



ANTISDEL T. CHICAGO HOTEL CABINET OO. (Circuit Court of Ap- 
peals, Seventh Circuit. December 1, 1898.) No. 498. On pétition for rehear- 
ing. For former opinion, see 32 C. C. A. 216, 89 Ped. 308. 

PBR CURIAM. It is now hère ordered that, In lieu of the words "dismiss 
the biU," there be inserted in the opinion the words "proceed in accordance 
wlth this opinion"; and in the decree of this court there be inserted, in lieu 
of the words "dismlss the bill," the words "proceed in accordance with the 
opinion of this court"; and it is further ordered that the pétition for rehearing 
In this cause be, and the same is hereby, denled. 



ATWATER et al. T. CASTNBÎR et al. (Circuit Court of Appeals, First Cir- 
cuit November 17, 1898.) No. 239. Appeal from the Circuit Court of the 
United States for the District of Massachusetts. This was a suit to enjoin the 
Infringement of an alleged trade-mark or trade-name in the word "Poca- 
hontas," as applied to coal. The circuit court having made au order granting 
a temporary injunction, défendants took an appeal, and this court on June 
1, 1898, rendered an opinion affirming the order. 32 C. C. A. 77, 88 Fed. 642. 
The cause Is now heard on a pétition flled by the appellants, asking that the 
mandate be recaUed and a rehearing ordered. Causten Brown and Jenning» 
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& Morton, for petitioners. Before PUTNAM, Circuit Judge, and WEBB and 
BROWN, District Judges. 

PUTNAM, Circuit Judge. Our opinion on the merlts of this appeal was 
passed down on June 1, 1898, and tbe judgment in aecordance therewitli was 
entered on tlie same day. A mandate, pursuant to the judgment, issued on 
June 9, 1898, with the linowledge of the appellants and without objection 
from them. On September 30, 1898, during the term at which the judgment 
was entered and the mandate Issued, the appellants fliled with the clerli, 
without leave, a pétition that the mandate be recalled and that a rehearing 
be ordered. The proceeding must be governed by the practice as it existed 
before the adoption at this term of amended rule 29. We hâve carefully 
examined the pétition and the petitioners' brief, but none of the judges who 
concurred in the judgment desires that the case be argued anew. The ordi- 
nary judgment would be that the pétition be denied, but, under the circum- 
stanees, the proper and more prudent course is to dismiss it. The pétition that 
our mandate be recalled and a rehearing be ordered is dismissed. 



BLUTHBNTHAL et al. v. LONG et al. (Circuit Court of Appeals, Fourth 
Circuit. November 5, 1898.) No. 253. Appeal from the Circuit Court of the 
United States for the District of South Carollna. Mordecai & Gadsden, for 
appellants. William A. Barber, Atty. Gen., for appellees. No opinion. Af- 
firmed, with costs. 



BOARD OF COM'RS OF DOUGLASS COUNTY v. SAGE et al. (Circuit 
Court of Appeals, Eighth Circuit. December 6, 1898.) No. 852. Appeal from 
the Circuit Court of the United States for the District of Kansas. M. Sum- 
merfield and George J. Barljer, for appellant. W. H. Rossington, Charles 
Blood Smith, A. L. Williams, and N. H. Loomis, for appellees. Dismissed, 
pursuant to the twenty-fourth rule, for failure of appellant to flle brief. 



BOWEN et nx. v. WATKINS. (Circuit Court of Appeals, Sixth Circuit. 
December 14, 1898.) No. 658. Appeal from the Circuit Court of the United 
States for the Eastern District of Tennessee. Dismissed on motion of appel- 

lee. 



BROWN et ux. v. UNITED STATES CASUALTY CO. (Circuit Court of 
Appeals, Sixth Circuit. November 28, 1898.) No. 654. In Errer to the Cir- 
cuit Court of the United States for the Western District of Tennessee. Hill 
& Jones, J. P. Rhodes, and J. J. Hays, for plaintifCs in error. Natliins & Lati- 
more, for défendant In error. Dismissed on motion of plalntiffs in error, at 
thelr costs, See 88 Fed. 38. 



CARNEGIE STEEL CO., Limited, v. UNITED STATES IVIITIS CO. (Cir- 
cuit Court of Appeals, Third Circuit. October 21, 1898.) Thomas W. Bake- 
well, for appellant. Jos. C. Fraley, for appellee. No opinion. Afflrmed, 
with costs. See 89 Fed. 206, 343. 



CENTRAL PAC. R. CO. v. JOHNSON et al. (Circuit Court of Appeals, 
Eighth Circuit. December 8, 1898.) No. 1,039. In Error to the Circuit Court 
Of the United States for the District of Utah. C. W. Bunn, L. R, Rogers, 
David Evans, H. V. Reardon, and William Singer, Jr., for plalntifC in error, 
B. Howell Jones, for défendants in error. No opinion. Afflrmed, with costs. 
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OENTEAL EAILE.OAD & BANKING GO. OF GEORGIA et al. v. OOLUM- 
BUS IRON-WORKS 00. (Circuit Court of Appeals, Fifth Circuit. Novem- 
ber 8, 1898.) No. W2. Appeal from the Circuit Court o£ tlie United States 
for the Southern District of Georgla. A. E. Lawton, J. M. CUnnlngham, and 
Marion Erwln, for appellants. Isaac Haïdeman, B. M. Davis, and C. M. 
Turner, for appellee. Dlsmissed, pursuant to the twentieth rule. 



CENTRAL EAILROAD & BANKING CO. DP GEORGIA et al. v. McCANTS. 
(Circuit Court of Appeals, Plfth Circuit. November 8, 1898.) No. 643. Ap- 
peal from the Circuit Court of the United States for the Southern District of 
Georgla. A. R. Lawton, J. M.- Cunningham, and Marion Erwin, for appel- 
lants. Isaac Hardeman, B. M. DavlSj and C3. M. Turner, for appellee. Dls- 
missed, pursuant to the twentieth rule. 



CRANE V. EWING. (Circuit Court of Appeals, First Circuit October 18, 
1898.) No. 253. In Errer to the Circuit Court of the United States for the 
District of Massachusetts. Alfred Hemenway and Arthur H, Wellman, for 
plaintlff in error. HoUis R Bailey and Lawrence Bond, for défendant in er- 
ror. Before COLT, Circuit Judge, and WEBB and ALDRICH, District Judges. 
Dlsmissed, without costs, per stipulation. 



Ex parte FRANKLIN MIN. CO. (Circuit Court of Appeals, Sixth Circuit. 
January 3, 1899.) No. 679. Pétition for wrlt of mandamus. Horace G. Stone 
and Morison R. Waite, for petitioner. Pétition denled. 



IRON SILVER MIN. 00. v. SEDAM et al. (Circuit (3ourt of Appeals, 
Eighth Circuit. December 6, 1898.) No. 778. Appeal from the Circuit Court 
of the United States for the District of Colorado. Edward O. Wolcott and 
Joël F. Vaile, for appellant. Dlsmissed for failure to print record, pursuant 
to the twenty-third rule. 



THE JULIA S. BAILEY. (Circuit Court of Appeals, First Circuit. Sep- 
tember 2, 1898.) No. 257. Appeal from the District Court of the United States 
for the District of Maine. George E. Bird, for appellant. Benjamin Thomp- 
son, for appellee. Before COLT, Circuit Judge, and ALDRICH, District 
Judge. Dismissed, without costs. 



McDOUGALL V. MOULTON. SAME v. CRAWFORD. SAMB v. ABER- 
DEEN BANK. SAME v. BLODGETT. (Circuit Court of Appeals, Nlnth 
Circuit. September 12, 1898.) Nos. 475-478. Appeals from the Circuit Court 
of the United States for the District of Washington. Ben Sheelis and John 
C. Hogan, for appellees. Dismissed, with costs, pursuant to the sixteenth 
rule. 



MARBLB V. STEVENSON. (Circuit Court of Appeals, Nlnth Circuit Oc- 
tober 3, 1898.) No. 420. Appeal from the Circuit Court of the United States 
for the Southern District of California. John D. Worlis and Brander W. 
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Lee, for appellant. W. P. Gardiner, W. A. Harrls, ,and Wllloughby Eod- 
man (Haven & Haven, of counsel), for appellees. Blsmissed for fallure to 
print record, pursuant to the twenty-second rule. See 84 Fed. 23. 



MICHIGAN CENT. E. CO. v. MURPHY. (Circuit Court of Appeals, Sixth 
Circuit. December 5, 1898.) No. 581. In Brror to the Circuit Court of tlie 
United States for tlie Western District of Micliigan. Crâne, Norris & Stevens 
and Asliley Pond, for plaintiff in error. L. A. Tabor, for défendant in error. 
Dismissed per stipulation. 



MOSS T. DOWNMAN. (Circuit Court of Appeals, Eighth Circuit Sep- 
tember 1, 1898.) No. 1,041. Appeal from the Circuit Court of the United 
States for the District of Minnesota. Appeal to the suprême court of the 
United States allowed. See 82 Fed. 810; 31 C. C. A. 447, 88 Fed. 181. 



NUNEMACHEU v. THOMAS et al. (Circuit Court of Appeals, Flfth Cir- 
cuit. November 8, 1898.) No. 645. Appeal from the Circuit Court of the 
United States for the Southern District of Georgia. Isaac Hardeman, B. M. 
Davis, and C. M. Turner, for appellant. Marion Erwin, for appellees. Dis- 
missed, pursuant to the twentieth rule. 



THE PHILLIPS BATON. (Circuit Court of Appeals, First Circuit. Sep- 
tember 2, 1898.) No. 256. Appeal from the District Court of the United 
States for the District of Maine. George E. Bird, for appellants. Benjamin 
Thompson, for appellee. Before COLT, Circuit Judge, and ALDKICH, Dis- 
trict Judge. Dismissed, without costs. 



In re PUT-IN-BAY WATBEWORKS, LIGHT & RAILWAY CO. (Circuit 
(3ourt of Appeals, Sixth Circuit. May 24, 1898.) No. 619. Pétition for a 
writ of mandamus requiring the Hon. Henry F. Severens, acting as circuit 
judge, to dismiss the case of Electrical Supply Co. v. Industria! & Mining 
Guaranty Co., under the décision of this court in 16 U. S. App. 196, 7 C. C. A. 
471, and 58 Fed. 732. Foraker, Outcalt, Granger & Prior, for petitioner. 
William 0. Cochran and Parks & Van Campen, opposing. Denied. 



SMITH et al. V. GREAT NORTHERN RY. CO. (Circuit Court of Appeals, 
Ninth Circuit. September 6, 1898.) No. 456. Appeal from the Circuit Court 
of the United States for the Eastern Division of the District of Washington. 
W. A. Lewis, for appellants. Will H. Thompson, for appellee. Dismissed, 
wlthout costs to elther party, per stipulation. 



STROBEL et al. v. FERST et al. (Circuit Court of Appeals, Fourth Circuit. 
November 5, 1898.) No. 249. Appeal from the Circuit Court of the United 
States for the District of South Carolina. William A. Barber, Atty. Gen., for 
appellants. Mordecai & Gadsden and Howell, Gruber & Bosticlî, for appel- 
lees. No opinion. Reversed, and cause remanded to the circuit court, with 
instructions to dismiss the complainants' bill; appellants to recover costs in 
this court. 



urtilldliV' 
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UNITED STATES V. MAHONEY. (Circuit Court of Appeals, Slxth Circuit. 
October 5, 1892.) No. 48, In Brror to tUe District Court of the United States 
for the District of Kentucky. George W. JoUy, U. S. Atty., Samuel McKee, 
and D. H. Smitb, for appellee. Dlsmlssed ou niotion of appellee. 



ZIMMEKMANN v. MASONIC AID ASS'N OF DAKOTA. (Circuit Court 
of Appeals, Elghth Circuit. December 6, 1898.) No. 845. In Error to 
the Circuit Court of the United States for the District of Nebraska. Charles 
Ogden, for plalntiff In error. R. S. Hall and J. H. McCuIloch, for défendant 
in error. Dlsmlssed for fallure of appellant to prlnt record, pursuant to the 
twenty-thlrd rule, on motion of counsel for appellee. See T5 Fed. 236. 
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